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Before Justice Sir James Allsop, and Mr. Justice Malik 
JOTI PRASAD (PLaintirF) v. BAHAL SINGH anp ANOTHER 
: (DEFENDANTs)* . 

Family settlement—Widow’s power to enter into—Reversioner’s right to 
challenge-—Succession Act (XXXIX of 1925)\—Universal legatee— 
Whether stands on the same footing as universal donee—Transfer of 
Property Act (IV of 1882), section 128. 

Held that when the question of-family settlement arises between the 
parties to the settlement or their legal representatives, all that the courts of 


‘equity concern themselves with is to see that one party did not try to take 


an unfair adVantage by suppression of facts within its knowledge or by other 
means and if the settlement had been fairly arrived at in the interest of 


the peace or good will of the family or its name and reputation, courts 


of equity would not scan with any strictness the quantum of considera- 
tion given by one party to another and would not lay any stress on the 
form of the settlement, But where a Hindu widow is a party to such 
a settlement and the settlement is being challenged by a reversioner, then 
slightly different considerations may arise as the reversioner does not 
daim through the widow. In such cases if the property—the subject 
matter of the settlement—-formed part of her husband’s estate, the scttle- 
ment would be nothing more than a compromise and would be binding in 
cases where an alienation by a Hindu widow would be binding, though 
in considering the binding nature of the compromise the court would take 
into consideration the fact that the widow as manager represented the 
estate and the compromise was entered into by her as a good manager to 
prevent loss to the eState or even.to Preserve the good will and reputation 
of the family. In cases of competing titles, where it is denied that the 
Property formed part of the estate, it would be absurd to lay dowy that 
the widow should be compelled to fight the matter out in Burt, what- 
éver her views might be and whatever advice she might have received and 
that she could have no right, to settle the matter out of court, so that.a 
eompromise with her would not be of any use to the claimant. Tf from 
the facts it, appeared that there was no bona fide claim and an advantage 
was taken of the fact that she was a widow, the reversioner and probably 
the widow herself- would not be bound. Or if it appeared that the widow 


chad not acted bona ‘fide or with due care it might be possible for the 





-*First Appeal No. 232 of 1940, from a decree of S. Z. Rahman, Additional Civil Judge 
of Bijnor, dated the 29th of March, 1940. 
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1945 reversioner to challenge the settlement. In the absence of any satisfactory 
evidence to that effect the transaction would be binding on the reversioners: 

Heid, also, that the position of the universal legatee and the universal 
Babel ‘Singh donee was practically the same. 

Obiter: In a joint Hindu family where it is claimed that a certain 
property is the self-acquired property of a coparcener, a presumption of 
fact arises that the property has been acquired out of the joint family 
funds if it is proved that the coparcener had sufficient joint family funds 
in his hands out of which the property could be acquired and it would 
then be for the person who sets up the claim that the property is the self- 
acquired property of the coparcener to prove that it was acquired out of 
his separate funds. In the case of a separated Hindu the entire property 
in his hands is his own and self-acquired property may mean property 
purchased by him in contradistinction to the property inherited by him 
from his ancestors. 

Messrs. G. S. Pathak, Brij Lal Gupta and Satya Narain Agar- 
wala, for the appellant. 

Messrs. Gopi Nath Kunzru and Jalaluddin, for the respondents. 

The judgment of the Court was delivered by: 

Maik, J.:—This appeal has been filed by the plaintiff whose 
suit for a large amount of money Rs.24,995, and’for possession of 
certain properties was dismissed by the learned Additional Civil 
Judge of Bijnor. 

According to the plaintiff, the bonds mentioned in Lists (A), 
(B) and (C), the zamindari properties in Lists (D) and (H) and the 
house properties in List (W) belonged to one Gulzari Mal, who 
died on the 3rd of July, 1914. The plaintiff claimed that he was 
the son of Gulzari Mal having been adopted by his widow, Mst. 
Bhagirathi, on the 25th of January 1939, and had thus become the 
owner of these properties. The following pedigree will be helpful 
in understanding the facts of this case: 

PEDIGRFE 


Padam Sen=Musammat Gomti 
(Died in February, 1875) 
t 


Joti Prasad 





\ 1 : io 
Hardeo Singh Darbari Mal Dehari Lal Gulzari Mo) 





{Died D°cewber, (Died 1915) (Died 1895) (Died ely. 1914) 
1926) 1 f 
i I 1 i j Musammat 
Musammat Bares) Mal Haz-ri Lal Rahal Singh Ishq Lal  Bhacirathi 
son ne. { {defendant 1) (defendant 2) 
(daughter) Musemmat Amin t : t 
Katori Chand = Prakash Muramrrat 
Sumer | Chand Bhrgwati 
Chand = Mahabir (daughter) 
Prasad , 


Raghubir Saran] 


Joti Prasad 
(Plaintiff) 
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Padam Sen, the common ancestor of the parties, died on 17th 
February, 1875. His four sons had separated at some time—it is 
not known when. On 25th January, 1890 they partitioned certain 
house properties, and in the document it is mentioned that they 
had been for a long time in possession of, and dwelling in, their 
respective shares. The parties are Jains of the Saraogi Agarwal 
sect and they had been separately carrying on business and acquir- 
ing property, but it appears that they were on quite good terms with 
each other. Gulzari Mal died on 8rd July, 1914 and was succeeded 
by his widow, Mst. Bhagirathi. Asa Jain widow she would be the 
full owner of all the self-acquired property of Gulzari Mal. Plain. 
tiff’s case was that all the properties acquired by Gulzari Mal were 
acquired by him with the aid of ancestral nucleus which he had 
got at the partition with his brothers out of the property left by 
Padam Sen and therefore the entire property must be deemed to 
be ancestral property and Mst. Bhagirathi was in possession of the 
same merely as a limited owner. In this case parties have not 
raised the question that by custom amongst the Jain Agarwalas of 
the Saraogi sect, to which the parties belong, the widow has absq- 
lute interest even in ancestral property. So we will assume that 
if the property was ancestral, Mst. Bhagirathi’s rights were limited 
and she had only the rights of a Hindu widow. There is one 
More point that we may indicate, but as it has not been raised 
before us we need not go into it. The controversy in the lower 
court centred round the question whether the bulk of the property 
was self-acquired or ancestral and the property was claimed to be 
ancestral on the ground that there was a nucletis of ancestral pro- 
perty and it was assumed that in suth a case the property would 
be deemed to be ancestral unless the contrary was proved. In 
a joint Hindu family where it is claimed that a certain property 
is the’ self-acquired property of a coparcener, a presumption of 
fact arises that the property has been acquired out of the joint 
family funds if it is proved that the coparcener had sufficient joint 
family funds in his hands out of which the property could be 
acquired and it would then be for the person who sets up the 
claim that the property is the self-acquired property of the co- 
parcener to prove that it was acquired out of his separate funds. 
In the case of a separated Hindu the entire property in his hands 
is his own and self-acquired property may mean property pur- 
chased by him in contradtctinetian sn the 2.0 ttt 
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him from his ancestors. If such a meaning is assigned to the 
words “self-acquired property” no question of ancestral nucleus 
would arise and ancestral property would be the property that was 
inherited by Gulzari Mal from his ancestors and the self-acquired 
property would be the property purchased by Gulzari Mal. How- 
ever, as we have said, it has been assumed in this case that the 
property acquired out of the income of the ancestral property or 
as it is called out of ancestral funds would be the ancestral property 
of Gulzari Mal in which the widow would have only a limited 
interest and we need not, therefore, go into this question. At the 
time when Gulzari Mal died Behari Lal was already dead, but 
his other two brothers, Darbari Mal and Hardeo Singh, were alive. 
Soon after the death of Gulzari Mal Hardeo Singh claimed that 
certain properties which stood in the name of Gulzari Mal 
belonged to him'and Gulzari Mal was merely a benamidar for 
Hardeo Singh. On 14th December, 1914 two documents were 
executed which were called deeds of relinquishment. One docu- 
ment was executed by Mst. Bhagirathi who admitted at certain 
bonds and certain properties detailed in the said document 
belonged to Hardeo Singh and her husband was a mere benamidar 
for him, while by the other document Hardeo Singh and Darbari 
Mal admitted that Gulzari Mal was the exclusive owner of the 
properties mentioned in the said document and on his death Bhagi- 
-rathi became the owner thereof. On 8rd July, 1921 Hardeo Singh 
gave a portion of his property to Bahal Singh. The deed is 
printed at page 334 of the paper book. On 25th December, 1921 
he bequeathed the rest of the property to Bahal Singh under a will. 
Hardeo Singh died in December, 1926 and Bahal Singh became 
the owner of the properties given to him under the will of Hardeo 
Singh. It is admitted by Mst. Bhagirathi that she became dis- 
pleased with Bahal Singh on account of a dispute with him about 
an abchak, and then to have her revenge, she took legal opinion 
and adopted the plaintiff so that the present suit could be filed. 
The plaintiff, as we have already said, was adopted on 25th 
January, 1939 and he filed this suit on 31st January, 1939 repudiat- 
ing the deed of relinquishment executed by Mst. Bhagirathi on 
14th December, 1914. As regards the simple mortgage deeds and 
the usufructuary mortgages in the name of Gulzari Mal, the 
details of which are given.in Lists (A), (B) and (C) of the plaint, 
the plaintiff claimed a money decree. As regards the zamindari 
and the house property, the plaintiff claimed possession by the 
dispossession of the defendant No. 1. 
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Learned counsel for the appellant has not placed the rights of — jo45 
Joti Prasad, plaintiff, any higher than that of a reversioner on the Jou Prasad 
date of the death of a Hindu widow; only he has argued, it must ve 
be assumed that Mst. Bhagirathi died on the day Joti Prasad was Babs! Singh 





In that case, however, on the finding recorded by the court below 
that the bulk of the Property was the self-acquired property of 
Gulzari Mal, Mst. Bhagirathi as a Jain widow belonging to the 
Saraogi Agarwal sect would be the full owner of the property and 
the reversioner would not have any right to challenge an alienation 
made by her. Learned counsel for the appellant has strenuously 
argued that a Jain widow is governed by the law of the Mitakshara 
except in so far as it has been modified by custom and that no plea 
as regards any custom was taken in the written statement. It is 
true that the word ‘custom’ «was not mentioned in the written state- 
ment, but in paragraph 17 it was clearly pleaded that according 
‘to law Mst. Bhagirathi was the full owner of the property with a 
right to transfer it. 

The point that a Jain widow of this particular sect is the 
full owner of the self-acquired property of her husband is now 
so well settled that it can be said to be almost a part of the law 
itself. The point is covered by authority dating back to the year 
1878—Sheo Singh Rai v. Dakho (1}—some of the other cases on 
the point are Shimbhu Nath v. Gayan Chand (2), Nekram Singh 
v. Srintwas (3) and Pahar Singh v. Bijai Bahadur Singh (4). As 
a matter of fact, in the court below the appellant himself pleaded 


property was the self-acquired property of Gulzari Mal, the widow 
would only be a limited owner. 

However, for the purpose of this part of our judgment we 
shall assume that Mst. Bhagirathi’s rights were limited and Joti 
Prasad had the same rights as a Hindu reversioner would have 


(1) (1876—78) L.L.R. 1 AML. 688, (2) LL.R. 16 All, 379, 
(3) (1926) 24 A-L.J. 751. (4) 11931] ALJ. 314. 
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had on the death of a Hindu widow, and we would then examine 
how lar learned counsel’s contention that his client was not bound 
by the deed of relinquishment dated the 14th December, 1914 was 
sustainable. Learned counsel has argued that for a valid family 
settlement it is necessary that ‘there should have been some bona 
fide. dispute between the parties and it should have been settled 
by the said agreement. He then went on to say that Mst. Bhagi- 
rathi being a purdanashin woman it would be further necessary to 
prove that she understood the nature of the document and knew 
of her rights or was told what her rights were in the property in 
dispute. According to him the document is also without consi- 
deration as Mst. Bhagirathi was not getting any benefit out of the 
said document. She was merely admitting the claim of Hardeo 
Singh to certain properties and giving the said properties up. 

We shall first take up the question whether Mst. Bhagirathi 
knew the nature and purport of the document and was fully aware 
of her rights when she entered into the said transaction. Mst. 
Bhagirathi came into the witness-box as a witness for the plaintiff. 
In her examination-in-chief her story was that she was not in a 
fit condition to attend to her business at the time when her 
husband died, that Hardeo Singh obtained her thumb-impression 
on certain papers two or three months after the demise of her 
husband, that she did not know what they were and that the 
Sub-Registrar did not read the document out to her. We may 
mention here that this:deed of relinquishment was executed not 
only by Mst. Bhagirathi who at the time of her husband’s death 
was about thirty-nine or forty years of age, but also by her daughter 
who was a married woman, aged about twenty, her husband being 
Raghubir Saran, the father of the plaintiff. Mst. Bhagirathi has 
admitted that when her husband died, Hardeo Singh and Darbari 
Mal were not present in Seohara (page 47, lines 39 and 40). She 
further admitted that Ratan Lal and Jugmandar Das, relations of 
her fiusband, used to visit her at her house after the death of her 
husband. She had‘a brother, Tula Ram, who died about the year 
1928 or 29, and he used to visit her now and then and she, eight or 
nine months after her husband’s death, went to her brother’s house 
and stayed with him for about a month. Raghubir Saran, plain- 
tiff’s father, also admitted that his father, Jagan Lal visited Mst. 
Bhagirathi on the death of Gulzari Mal. Mst. Bhagirathi was 
living separately in the house, or at least in the separate portion 
of the house, that had belonged to her husband; so we have the 
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fact that she and her daughter were living separately and that they 


had a large nurhber of people around them who were in a Position 354 praued 
i e, 


plaintiff’s vakil in the lower court, was a great friend of her hus. 
band’s and was a very reliable person. She admitted that he was 
siding with her even at that time and was still helping her when 
she made her statement. He is an attesting witness to the deed 
of relinquishment. She stated that she was not sure whether her 
thumb-impressions on. the dastbardari were obtained by Ratan 
Lal or by Hardeo Singh, but she admitted that Ratan Lal was 
there at the time and talked to her about the disposal and adjust- 
ment of the property in.the name of her husband and she accepted 
Ratan Lal’s advice. Further, she admits that since here husband’s 
death it is she who has been looking after the entire business and 
Says that she adjusted all Joan transactions herself and managed 
the details herself and that she can adjust accounts. In a criminal 
€ase in wilich she was examined she appeared in court and gave 
her evidence though in the present case she pretended to be strictly 
purdanashin and gave her deposition sitting inside a doli (palin- 
quin). Besides Ratan Lal, Darbari Mal, another brother of 
Gulzari Mal’s was present on the occasion, and the counter-part to 
the document executed by the lady is the document to which 
he himself was a party. It has not been suggested either in the 
court below or before us that Darbari Mal acted dishonestly or 
derived any benefit from these two documents. If anything, it 
is possible to say that he was giving up all claims in the property 
which he and. Hardeo Singh were admitting was the property 
of Gulzari Mal, while Mst. Bhagirathi, whatever she relinquished, 
relinquished only in favour of Hardeo Singh. Ratan Lal was 
summoned as a witpess by the plaintiff but was not produced by 
him. He, however, produced Shabbir Husain, one of the attesting 
witnesses to the deed. We have no hesitation in discarding 
the evidence of Shabbir Husain. According to him 
Hardeo Singh took him into his confidence and told him that 
che was getting the deed of relinquishment from the 
widow so that the property might not go to Gulzari Mal’s 
daughter and daughter’s son and further that there was no 
dispute between Hardeo Singh and Bhagirathi at the time when 
the deeds of relinquishment were executed. In cross-examination 
he had to admit that he had litigations with the defendant Bahai 
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11s ‘Singh. His answers to the questions put by the court as to why 
yu Braue he signed the deed in spite of his objection to the daughter and 
daughter's son of Gulzari Mal being cheated were that it was due 
to-his friendship with Hardeo Singh. If his statement is to be 
believed, he had never mentioned this talk to any body till he came 
into the witness-box. Reading his evidence as a whole we have 
no doubt that he is an unreliable witness on whose statement no. 
credence can be placed. ‘We are satisfied that the deed of relin- 
quishment was executed by Mst. Bhagirathi and Mst. Bhagwati, 
after properly understanding its contents and with their free will, 
that they had Ratan Lal, Darbari Mal and other disinterested third 
parties to advise them and that they are bound by it. 


The question then remains how far the plaintiff is bound. 
Learned counsel for the plaintiff has urged that on a bona fide 
family arrangement the defendant could only succeed if he was 
able to prove that there was a real dispute about a doubtful claim 
and the widow executed the agreement for consideration; other- 
wise the plaintiff’s suit could only fail if the defendant succeeded 
in proving by evidence aliunde that the transactions were benami 
in the name of Gulzari Mal and that he had no real interest in 
them. Learned counsel argued that for the decision of the 
question whether the property was benami in the name of Gulzari 
Mal the deeds of relinquishment could not be relied upon as any 
evidence. , 

As regards the question of family settlement, when the question 
arises between the parties to the settlefnent or their legal repre- 
sentatives all that the courts of equity concern themselves with is to 
see that one party did not try to take an unfair advantage by 
suppression of facts within its knowledge or by other means and 
if the settlement had béen fairly arrived at in the interest of the 
peace or goodwill of the family or its name and reputation, courts 
of equity would not scan with any strictness the quantum of 
consideration given by one party to another and would not lay any 
stress on the form of the settlement. But where a Hindu widow 
is a party to such a settlement and the settlement is being challenged 
by a reversioner then slightly different considerations may arise as 
the reversioner does not claim through the widow. . In such cases 
if the property—the subject-matter of the settlemen t—formed 
part of her husband’s estate, the settlement would be nothing more 
than a compromise and would be binding in cases where an aliena- 
tion bv a Hindu widow would be binding, though in considering 


v. 
Bahal Singh 
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the binding nature of the compromise the courts would take into 1945 
consideration the fact that the widow as manager represented the youpracaa 
estate and the compromise was entered into by her as a good 
manager to prevent loss to the estate or even to preserve the good- 
will and reputation of the family. In cases of competing titles, 
where it is denied that the property formed part of the estate, it 
would be absurd to lay down that the widow should be compelled 
to fight the matter out in court, whatever her views might be and 
whatever advice she might have received and that she could have 
no right to settle the matter out of court, so that a compromise with 
her would not be of any use to the claimant. If from the facts it 
appeared that there was no bona fide claim and an advantage was 
taken of the fact that she was a widow, the reversioner, and pro- 
bably the widow herself, would not be bound. Or if it appeared 
that the widow had not acted bona fide or with due care it might 
be possible for the reversioner to challenge the settlement. In 
the absence of any satisfactory evidence to that effect the transaction 
would be binding on the reversioners. 


To prove that there was no dispute between Hardeo Singh and 
Mst. Bhagirathi which could be settled by a compromise the 
plaintiff produced Shabbir Husain, whose evidence we have already 
discussed, and Mst. Bhagirathi. According to Mst. Bhagirathi 
there was no dispute between her and Hardeo Singh after the 
death of Gulzari Mal nor was there any dispute between Gulzari 
Mal and Hardeo Singh about any property. We cannot, however, 
lose sight of the fact that Mst. Bhagirathi and Mst. Bhagwati did 
not challenge this deed of relinquishment for a period of twenty- 
five years and that both of them acted on it without any objection 
by the plaintiff's father or by any other member of the family and 
the further facts that Darbari Mal, who was the brother of Gulzari 
Mal and Hardeo Singh was a party to one of the deeds of relinquish- 
ment, though he was getting-no benefit out of the transaction, and 
that Ratan Lal who, according to Mst. Bhagirathi, was a very 
reliable person and was related to her, was advising her at the 
time of the execution of the deed and was an attesting witness to 
‘it. Hardeo Singh, Darbari Mal and many other who could 
have given evidence about the circumstances under which these 
documents were executed in the year 1914 are all now dead. 
The document has been acted upon for over twenty-five years by 
all those who were parties to it. It does not appear that any 
of the debtors ever questioned the title of Hardeo Singh to the 
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documents with respect to which he claimed that Gulzari Mal was 
merely a benamiddr for him. In the deed of relinquishment 
executed by Mst. Bhagirathi it is mentioned that from an examina- 
tion of the’ account books of Gulzari Mal it was proved that the 
property mentioned in the deed did not belong to Gulzari Mal and 
that Gulzari Mal was merely a benamidar for Hardeo Singh. A 
story has been started on behalf of the plaintiff that after the death 
of Gulzari Mal, Hardeo Singh began sitting at his shop and it was 
he who removed all the account books. Mst. Bhagirathi in her 
statement, as we have already said, has admitted that she looks after 
all her business, is able to settle all her accounts and carries on 
all her loan transactions, and it is impossible to believe that she 
would allow all the account books to. be removed by Hardeo Singh 
or to conceive how she could carry on the moneylending business 
in the absence of the account books of her husband. Learned 
counsel has pointed out that if the account books of Gulzari Mal 
have not been produced, the account books of Hardeo Singh also 
have not been produced. It must be borne in mind that these 
transactions were being challenged almost twenty-six years after 
they were entered into and almost thirteen years after the death 
of Hardeo Singh. It is, therefore, not surprising if the old books 
have not been kept all these years. In view of al] these circumst- 
ances which point to the genuineness of the transactions we are- 
inclined to accept the defendant’s evidence that after the death of 
Gulzari Mal, Hardeo Singh claimed that certain properties which 
stood in the name of Gulzari Mal, belonged to him and he was the 
real owner thereof and that matter was settled at the intervention 
of Ratan Lal and various other persons by a compromise, the 
widow recognising the genuineness of the claim of Hardeo Singh 
and Hardeo Singh and Darbari Mal recognising the claim of the 
widow to the property that really belonged to Gulzari Mal.. We 
do not see how it can be said under the circumstances that there 
was yo consideration for the deed executed by Mst. Bhagirathi. 

Apart from the fact that she was saved the costs of any litigation 
that might have enstied, there was forbearance on the part of 
Hardeo Singh to sue and Hardeo Singh and Darbari Mal recognis- 
ed her husband’s title to certain properties which they might not 
have done if there had been a continuing dispute between the 
parties. After this deed of relinquishment Hardeo Singh filed 
several suits on the bonds which had stood in the name of Gulzari 
Mal and in those suits he made Mst. Bhargirathi a party as 
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defendant. It is remarkable that in none of those -suits Mst. 
Bhagirathi or any debtor ever claimed that Hardeo Singh was not 
the real owner of the bond and was therefore not entitled to 
Maintain the suit. 

Learned counsel has cited before us the case of Banga 
Chandra Dhur Biswas v. Jagat Kishore Achariya Chowdhuri (1) 
and has relied on the following observation: 

“It-is well established that such recitals cannot by themselves be 
relied upon for the purpose of proving the assertions of fact which 
they contain. Indeed it is obvious that if such proof were permitted 
the rights of reversioners could always be defeated by the insertion 
of carefully prepared recitals. Under ordinary circumstances and 
apart from statute, recitals in deed can only be evidence as between 
the parties to the conveyance and those who claim under them,” 


We are, however, not relying on mere recitals but on all the 
surrounding circumstances which existed at the time when the 
deeds were executed. These recitals could not he said to be 
inadmissible. In the same case at page 196 their Lordships go on 
to say: . 
“But in sich a case as the present their Lordships do not think 
that these recitals can be disregarded, nor, on the other hand, can 
any fixed and inflexible rule be laid down as to the proper weight 
which they are entitled to receive. If the deeds were challenged at 
the time or near the date of their execution, $0 that independent 
evidence would be available, the recitals would deserve but slight 
consideration, and certainly should not be accepted as proof of the 
‘ facts. But, as'time goes by, and all the origirial parties to the trans- 
action and all those who could have given evidence on the relevant 
points have gtown old: or passed away, recitals consistent with the 
probability and circumstances of the case, assume greater importance, 
and cannot lightly be set aside; for it should be remembered that the 
actual proof of the necessity which justified the deed is not essential 
to establish its validity. It is only necessary that a representation 
should have been made to the purchaser that such neceésity existed, 
-and that he should have acted honestly and made proper enquiry 
to satisfy himself of its truth. The recital is clear evidence of the 
representation and, if the circumstances are such as to justify reason- 
able belief that an enquiry would have confirmed its truth, then 
when proof of actual enquiry has become impossible, the recital, 
coupled with such circumstances would be sufficient evidence to 
support the deed. To hold otherwise would result in deciding that 
a title becomes weaker as it grows older, so that a transaction— 
perfectly honest and legitimate when it took place—would ulti- 
mately be incapable of justification merely owing to the passage ‘ot 
time.” - 
(Ip (1917) LL.R. 44 Cal. 186 (195). 
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Learned counsél then cited the case of Kondama Naicker v. 
Kandasami Goundar (1). The facts of that case are quite distin- 
guishable from the case before us. In that case it was established 
that M, who induced a Hindu widow to transfer to him certain. 
properties, had put in a claim without any belief that he hada 
valid claim. On the finding that the claim put forward was with- 
out any foundation, the transfer could necessarily not be justified. 

Learned counsel for the plaintiff has strongly relied on the fact 
that the motive alleged by the defendant for the transaction being 
benami in the name of Gulzari Mal is not convincing. ‘The defen- 
dant gave some evidence that Hardeo Singh was not on good terms 
with his daughter and daughter’s son and therefore entered into 
various transactions in the name of his brothers benami for himself. 
The reason assigned by the defendant may or may not be true, but 
the fact remains that Hardeo Singh gave away his entire property 
by gift and will to the defendant and thus deprived his daughter 
and his daughter’s son. It is well known that the practice of taking 
transfers in the name of a third person when such third person is 
not intended to benefit by the said transfer is exceedingly common 
in this country and that is one of the reasons why their Lordships 
of the Judicial Committee have held that the presumption of 
advancement made in England, if the conveyance is in favour of 
the wife or children of the person who provided the consideration, 
does not apply to India. Learned counsel has then pointed out 
that Gulzari Mal was carrying on business for himself and there 
were documents in his favour which were admittedly not benamt 
and there were other documents in the name of Gulzari Mal and 
Darbari Mal where either one or both were claimed to be benami- 
dars for Hardeo Singh. It is nobody’s case that Gulzari Mal had 
no property of his own or that he was not carrying on a business 
of his own. Therefore much reliance cannot be placed on the 
documents dated 3rd of May, 1898 (page 128), and the third of 
August 190] (page 184) which were in the name of Gulzari Mal 
alone, and the documents dated the 27th of August 1903 (page 147) 
and the 12th of July 1904 (page 150) which were in the name of 
Gulzari Mal and Darbari Mal. Learned counsel for the plaintiff 
appellant has assumed that Gulzari Mal was not a benamidar in 
these deeds, There is no evidence to prove that fact. He has 
merely deduced it from the fact that these documents were not 
mentioned in the deed of relinquishment executed by Mst. Bhagi- 

(1) (1924) LL.R. 47 Mad. 181. 
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rathi, but they may have been paid up before 1914. From all the 
. facts and circumstances that we have mentioned above and that 
appear from the record we feel satisfied that Hardeo Singh put up 
a bona fide and genuine claim that the property included-by Mst. 
Bhagirathi in the deed of relinquishment belonged to him and that 
Mst. Bhagirathi was well advised to accept the said position and 
to execute the deed of relinquishment in favour of Hardeo Singh. 
Coming to the various items claimed in the plaint, for the 
documents mentioned in Lists (A), (B) and (C), the only relief 
claimed by the plaintiff is the payment of the money which he 
would have been able to realise under those deeds, if those deeds 
had been still outstanding and within time. Plaintiff's contention 
is that the defendant is liable for all the debts due by, and liabilities 
of, the donor at the time of the gift. The gift was execut®d on 
the 3rd of July 1926 and is printed at page 334. Admittedly the 
gift was not of the entire property of Hardeo Singh and it could 
not be said, therefore, that Bahal Singh, the defendant, was the 
universal donee and was liable under section 128 of the Transfer 
of Property Act for all the debts due by, and liabilities of Hardeo 
Singh. On the 25th of December 192] Hardeo Singh executed a 
will (page 841) under which he made Bahal Singh his universal 
_ legatee. Bahal Singh succeeded to the estate of Hardeo Singh in 
“December 1926 as his legatee on his death. In the Indian Succes- 
sion Act there is no section analogous to Section 128 of the Tyansfer 
of Property Act, but when a person dies his rights and liabilities, 
in respect of causes of action that survive the deceased, are vested 
in his legal representative. Ordinarily the executor or the admin- 
istrator would be the legal representative and the estate that is to be 
paid out to the legatees would be the estate minus the liabilities 
on it. In case, however, there is only one legatee and there is no 
executor or administrator to manage the estate, it may be taken 
thatthe estate that vests in him must be the estate minus all the 
liabilities on it, and we are, therefore, of the opinion that the 
legatee would be liable in respect of such causes of action that 
survived the deceased. The point was considered in the case of 
Dehra Dun M. E. T. Co. v. Hansraj (1) and Dwarka Singh v. 
Harihar Baksh (2) and we agree that the position of the universal 
legatee and the universal donee would thus be practically the same. 
We may only point out that it is not only a question of a universal 
legatee, but that even in a case where the estate is to be divided 
(1) ALR. 1935 All, 998. 72) ATR. 1958 Over. 7 
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between the various legatees they would jointly be liable in the 
same manner as a universal donee. In the case.of a universal donee 
it was necessary to provide for his liability under section 128 of the 
Transfer of Property Act as otherwise in case of personal liabilities 
the person making the gift being still alive, the transferee by gift 
of his property would escape all liabilitiy. It was not necessary to 
make similar provisions in the Indian Succession Act where the 
estate of a deceased must be deemed to be the balance after all 
liabilities are paid up. If we held that the deed of relinquishment 
was bad the defendant might be liable for such amounts as. he 
might have himself realised or which might have been realised by 
Hardeo Singh provided the plaintiff's claim was within limitation.. 
Learned counsel has argued that there would be no limitation as 
against him for his rights come into existence only on the date of 
his adoption. In the case of immoveable property under article 
141 of the Limitation Act a reversioner has an independent right 
to recover possession of the property and limitation against him 
dates from the date of the widow’s death, but there “s no such 
Article which would entitle a reversioner to claim moveable pro- 
perty, the claim to which by the widow was barred. In a case 
where a person was in possession of moveable property with the 
consent of the widow, there could be no question of any limitation 
running against the widow and the limitation against the rever- . 
sioner might run from the date of the widow’s death, but where, as 
in the present case, it was urged that the compromise was obtained 
from the widow by exercise of undue influence and fraud, in the 
absence of an article like article 141 of the Limitation Act applic- 
able to moveable property it is arguable that there could be no 
fresh period of limitation in favour of the reversioner if the claim 
by the widow herself was barred. As we were against the appel- 
lants on the facts, we did not hear full arguments on the point, 
and we, therefore, express no definite opinion about it. 


Ae regards the various bonds mentioned in Lists (A), (B) and 
(C) the defendant has admitted that he realised the amount due 
under only three of them, see page 54, lines 46 to 60. The total 
amount thus admitted by the defendant to have been realised by 
him comes to Rs.1,328. If we had held against the defendant on 
the other points, we might have had to pass a decree for this sum 
in plaintiffs favour. The three bonds, the money of which the 
defendant realised are items Nos. 1 and 3 of List (C) and item No. 6 
of List (A). As regards the other bonds the plaintiff's case is that 
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the thoney was realised by Hardeo Singh. As regards many of the 
bonds, however, the plaintiff has not given any evidence of any 
realisation by Hardeo Singh or of the date of realisation by him. 
We will now take these items one by one. ee 

Item No. 1 in list (A) suit No. 176 of 1916 was filed by. 
Hardeo Singh for the realisation of the amount due under this 
document. The plaint of that suit is at- page 271 and the decree 
is at p. 281. There is no evidence as to what amount, if any, was 
realised by Hardeo Singh and when, but it is pointed out on behalf 
of the plaintiff that under the will dated 25th December, 1921 
in favour of the defendant a sum of Rs.250 was the decretal amount 
left to the defendant as the amount due under the decree in suit 
No. 176 of 1916. It is argued that the rest of the decretal amount 
must have been realised by Hardeo. Singh prior to 1921. As 
Tegards the next item it is admitted that there is no evidence that 
anything was realised. As regards item No. 8, the bond is at page 


said bond cnd the plaint of that suit No. 232 of 1915 is printed 
at page 252. | The only other document printed relating to the 
said debt is the application of Hardeo Singh dated the Ist of 
September, 1916 admitting receipt of Rs.5,409-7-0 (page 280), so 
it may be held that he had realised this amount by that date. 
‘Item No. 4—the bond is printed at page 200. The plaintiff 
produced one Hasin Uddin, son of Mehdi Hasan, one of the 


statement we can place any reliance. — As regards the fifth item the 
bond dated 9th July, 1909 is printed at page 208 of the paper book. 
There is no evidence to prove that the amount has been Tepaid. 
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Mal and Karori Mal which is printed at page 197 and not of the 
document in favour of Gulzari Mal alone at page 208. No pay- 
ment was made in his presence and we do not think any reliance 
can be placed on his evidence to prove payment of this amount. 
As regards the sixth item, the bond dated 6th of June, 1911 is 
printed at page 221. The defendant has admitted that he realised 
the sum of Rs.500. It appears that there was a suit about it and 
the matter was compromised for Rs.500, the compromise decree’ 
being Ex, A-18 on the record. As regards the last item in this 
list (A) it is admitted that there is no evidence of any payment. 

We then come to list (B). The first item is a @ocument dated 
the 29th of October, 1908 in favour of Gulzari Mal and Karori 
Mal, printed at page 197. The only witness who has been pro- 
duced to prove payment is Kuber Chand at page 48, whose evidence 
of payment is merely hearsay, he having no personal knowledge in 
the matter. The next item is the bond dated 15th of September 
1910 at page 218. This bond was in the name of Gulzari Mal and 
Darbari Mal for Rs.1,000. Mahabir Prasad, grandsors of Darbari 
Mal, filed suit No. 88 of 1920 for his share of the money due under 
this bond. This is item No. 38 in the list attached to the plaint 
of that suit at page 298. Hardeo Singh in his written statement 
at page 314, paragraph 15, stated that he had realised half of the 
amount as the name of Gulzari Mal was benami and the other half 
of the amount due was realised by Hazari Lal, defendant No. }, 
who was the uncle of Mahabir Prasad. This suit was referred to 
an arbitrator and the award of the arbitrator is printed at page 315. 
Mst. Bhagirathi was a party to the suit and the reference and. it 
appears froma recital in the award that the arbitrator held that 
any money realised by Hardeo Singh by means of endorsements 
on the documents belonged to him and no decree for this sum 
realised by Hardeo Singh was passed against him and -in favour 
of Mst. Bhagirathi by the arbitrator. However, from the admis- 
sions in the written statement it can be clearly taken that Hardeo 
Singh had realised this amount prior to the year 1921. The ‘last 
item in this list is a mortgage dated 24th May, 1914, printed at 
page 237. It was in the name of Hardeo Singh and Gulzari Mal. 
The plaintiff produced one Ali Mazahar at page 37 who stated that 
the money due under the bond was paid back through Sahu 
Jugmundar Das and he did not know whether the amount was 
paid in the lifetime of Gulzari Mal or after his death. His 
evidence is insufficient to prove that the amount of the debt had 
been realised by Hardeo Singh. 
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Ais regards items Nos. | and 3 in List (C) which were possessory 
mortgage deeds, Bahal Singh, defendant, has admitted at page 54 
that he realized Rs.800 and Rs.28. As regards the second item the 
possessory mortgage dated 14th August, 1905 it was left to the 
defendant-under the will of Hardeo Singh, but before his death 
Hardeo Singh on 28th November, 1924 executed an agreement 
allowing redemption of the mortgage on. receipt of a sum of 
Rs.400. As regards the last item in this list, learned counsel for 
the plaintiff has admitted that there is no evidence to prove that 
the money was realised either by Hardeo Singh or by the defen- 
dant, 

List (D) consists of zamindari property which stood in the 
name of Gulzari Mal and which was admitted by the widow to 
have stood in his name as a mere benamidar for Hardeo Singh. 
Learned counsel for the appellant has stated before us that his 
client had wrongly claimed itemss Nos.-3, 4, 6 and 10 in this list, 
and he has pointed out that in the relief claimed in this appeal 
those four, items have been excluded. Learned counsel tried to 
strengthen his argument that the deed of relinquishment was not 
fairly obtained from the widow by stating that the fifth item in 
this list which was said to be benami in the name of Gulzari Mal, 
was really ancestral property. After the evidence in the case had 
been concluded but before the judgment was delivered, the 

* plaintiff filed an application on 12th February, 1940 (page 69) 
that this | bigha, 14 biswas had belonged to Padam Sen which 
devolved upon his four sons, Hardeo Singh, Darbari Mal, Behari 
Lal and. Gulzari Mal: - Behari Lal’s share had been sold to a 
third party and Hardeo Singh got the remaining shares of the 
three brothers transferred in-his name by means of deeds of relin- 
quishment. In support of that application an affidavit No. 276-C 
was filed which only said that the new khewat No. 52 was originalfy 
holding No. 54 in the 10th Settlement. The order passed on 
this application is not printed, but learned counsel has informed 
us that on 15th February, 1940 the learned Judge allowéd the 
documents at pages 467 and 456 to be taken into evidence as. 
additional evidence. The learned Judge, however, in his judg- 
ment at page 89 ruled these documents out with the following 
remarks: 


“As regards property, item No..5, it is rightly pointed out that 
plaintiff filed the ‘khewat’ at a late stage which does not give any 
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tallies with the area in suit: It being ancestral property in which 
Darbari Mal and Hardeo Singh too had shares, plaintiff's contention 
remaing in my opinion, a matter of doubt and I will-not hold the 
area in suit to be property of Gulzari Mal.” 
Learned counsel has objected to, the learned Judge’s ruling out 
all these documents after he had once admitted them. Before, 
howeyer, any use can be made of the khewat of the 10th Settlement 
it has to be proved that the original khewat No. 54 is now khewat 
No. 52. The only evidence given by the defendant on this point 
is contained i in the affidavit No. 276-C dated the 12th of February, 
-1940. Facts can be proved by affidavits only under order XIX of 
the Civil Procedure Code. No prayer for the proving of this fact 
by affidavit was made-and it is admitted that there is no order of 
the court that the fact can be proved by affidavit. The affidavit was 
filed in support of the application of the same date at.page 69 as 
every application is usually supported’ by an affidavit. We are of the 
opinion that it is not proved that khewat No. 54 is now khewat 
No. 52. Even if it be assumed that this item of property was 
ancestral, parties had been constantly exchanging’ properties and 
it may have come to Hardeo Singh by exchange. It is significant 
that the plaintiff.in his application filed on 12th February, 1940 
stated that Hardeo Singh had not only got Gulzari Mal’s one-third 
but also the other one-third of Darbari Mal. ~ 


The only other property now left is the house property in List 
(W). We shall take up the first item last. ane second item is a 
half share in a haveli facing north. Plaintiff’ case is that the 
said property was purchased by Darbari Mal under a sale-deed 
dated 4th March, 1903 (page 140). Defendant No. | in paragraph 
42 of his written statefhent at page 14 pleaded that this item was 
owned by Hardeo Singh and he had acquired it in exchange of 
certain lands which Gulzari Mal had included in his dalan facing 
west and Mst. Bhagirathi was still in possession of the land: ex- 


. changed for this item and the plaintiff had, therefore, no right to 


claim the same. In the deed of relinquishment at page 240 it is 
mentioned at line 34 that a balakhana facing north beneath which 
was the house of Mutsaddi Lal and others and half of the house 
out of one hotise facing nortH had been exchanged for certain lands 
belonging to Hardeo Singh which Gulzari Mal had included in 
his shop. Learned counsel for the appellant has pointed out that 
there was a suit No. 354 of 1932 filed hy Hazari Lal and others 
against Bahal Singh for certain properties. He has alleged that 
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that suit also related to the same property as this item now in suit. _ 1945 
‘In the written statement of Bahal Singh at page 370 he mentioned Joti Prasad 
various exchanges between members of the family. The judg- Babel’ Sidgh 
ment in that case is printed at page 389 and it appears from the 
judgment that the suit was dismissed with costs. Defendant Bahal 
Singh cannot rely on this Judgment or on his written statement in 
support of his case, but we have only referred to them as they 
were mentioned to us by learned counsel for the appellant. The 
plaintiff has not given any evidence to show that the recitals in the. 
deed of relinquishment are false, and we have no reason to doubt 
that there had been this exchange between Gulzari Mal and 
Hardeo Singh. As regards the third item, plaintiff's contention 
is that this property was purchased by Gulzari Mal under a sale- 
deed dated 2nd September, 1904, page 153. The defendant denied 
that it was ever the property of Gulzari Mal and alleged that it was 
purchased by Hardeo Singh under a sale-deed dated 5th August, 
1889 printed at page 98, and there were a number of litigations 
with Tespgct to this property between Hardeo Singh and others. 
Fhe plaintiff has produced no evidence to prove the identity of 
the property purchased under the sale-deed dated the 2nd of 
September, 1904, and the boundaries as given in the plaint do not 
tally with the boundaries of the property purchased at page 153. 
The'only witness produced on behalf of the plaintiff is one Jug- 
mundar Das (page 39). He was, however, aged forty-seven in the 
year 1940 and he was, theréfore, probably born about the year 
1893. At the time of the sale he could only have been about 
eleven years of age.. No. attempt has been made to prove how 
there was an eastern boundary’ given in the plaint as the land of 
the mosque, while the eastern boundary given in the sale-deed at 
page 153 is entirely different” We are not satisfied that this item 
has been proved ever to have belonged to Gulzari Mal. The only 
‘item of property that now remains is the item No, 1 of List (W). 
On ‘the 14th June, 1899 a house was sold to Gulzari Mal and 
Darbari Mal. The sale-deed is printed at page 131. Plaintiff's 
case is that that sale-deed relates-to this item of property. Defen- 
dant’s case as regards this item is given in his written statement in 
paragraph 41 at page 14. He pleads that Hardeo Singh had always 
been the owner in Possession of the property given as No. 1 in 
List (W) and Hardeo Singh and after him the defendant had been 
in adverse and proprietary possesion thereof for ‘more than twelve 
years. In the absence of any evidence connecting the boundaries 
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of. this house with the boundaries contained in the sale-deed it is 
very difficult now to say that it is the same item as was sold under 
the sale-deed dated 14th June, 1899. Jugmundar -Das states that. 
he has seen the haveli in which Bahal Singh resides and which faces. 
north and west and that to the south of this haveli was the house 
of Amir Husain alias Amira and now it belongs to Ratan Lal. 
Learned counsel for the appellant drew our attention to a sketch 
map attached to page 482 and stated that it was the portion at the 
left hand corner at the bottom of that map which was the item in 
question. We do not know who prepared this plan as no one was 
produced as its author to prove it. We doubt whether it was 
righly admitted and accepted in the court below, but even if we 
were to accept it, we find that the boundaries of this portion which 
was supposed to be the residential house in which the defendant 
Bahal Singh was living do not tally at all with the boundaries given 
in the plaint. This item was included by Hardeo Singh in his 
deed of gift in favour of the defendant dated 3rd July, 1921. 
Learned counsel for the appellant has pointed out thag this docu- 
ment has not been correctly translated and Hardeo Singh was only 
making a gift of a portion of the house on 3rd July, 1921. 
Mahabir Prasad, grandson of Darbari Mal, filed suit No. 88 of 1920 
for partition of his share of the property and he impleaded in that 
not only the other descendants of Darbari Mal but all the orher 
members of the family, descendants of Padam Sen. It is said that 
the house at page 292 List (C) item No. 5 is the house in question, 
The boundaries again are not.exactly the same. As regards this 
item Hardeo Singh in his written statement at page 314 pleaded 
that he was the owner of one-third, Mst. Bhagirathi was the owner 
of one-third and the plaintiff and defendant No. 1 were the owners 
of one-third. Mst. Bhagirathi herself filed a written statement 
(page 310) but she did not take any specific plea with respect to 
this item. In the award the arbitrator gave the plaintiff and defen- 
dants Nos. 1 to 3 a half share, Mst. Bhagirathi one-third and 
Hardeo Singh one-sixth, but all this happened, as we have said, 
in the year 1921: Mst. Bhagirathi admitted in her statement at 
page 48, lines 23 to 30 that Bahal Singh had been in possession of 
this property for about twenty years and she had asked Bahal 
Singh. more than ten times to vacate the house, but he had always 
refused and claimed that he was the owner of it and that she might 
bring a suit for his ejectment if she so desired. This would clearly 
amount to an assertion of adverse ae Defendants allege that 
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according to plaintiff’s own contention this house was purchased 


1945 
by Gulzari Mal and was his self-acquired property and therefore Foti Priea 
Mst. Bhagirathi was the absolute owner of the house till she aati 

8) pray 


adopted the plaintiff and adverse Possession against her for more 
than twelve years extinguished the plaintiff's title, if any. Plain- 
tif’s contention, however, is that on his adoption he got an inde. 
pendent title and adverse Possession against Mst. Bhagirathi would 
not bar his title to the property. In view of the fact that the 
plaintiff has failed to prove his title to the property, it is not 
possible for us to differ from the decision of the court below even 
if we were to hold against the defendants on the other points raised 
on their behalf. 


As regards List (H) the lower court decreed the plaintiff’s suit. 
The defendant has not filed any cross-objection and has submitted 
to the decree. 


This disposes of all the items claimed by the plaintiff in the 
suit. Weare satisfied that the judgment of the court below is 
right and we see no reason to interfere. We dismiss this appeal 
with costs. 


—_— 


Before Justice Sir James Allsop, and Mr. Justice Mathur (On a reference 
: Before Mr. Justice Dar) A 1944 
DISTRICT BOARD, SHaHjaHANPuR (DEFENDANT) v. KAILASH NATH January, 28 

KAPOOR (PLAINTIFF)* 


Provident Funds Act (XIX of 1925), section 6(b)—District Boards Act (X 
of 1922), sections 71, 86, 172, 192—District Boards Manual, rule 10, 1948 
regulations III, IX—Specific Relief Act (I. of 1877), section 54—Provi- March, 20 
dent fund—District Board’s power to forfeit—Suit for injunction— 
Maintainability of—Court’s power to grant relief. °° 
The respondent was the Secretary of the District Board of Shahjahan- 

pur. The Board dismissed him and his appeal to the Government failed. 

The Board, then, after a year of the order of dismissal passed an ordinary 

resolution that the part of the respondent’s fund contributed by the Board, 

including interest should be forfeited and the resolution was confirmed 
by the Commissioner. On the same date he instituted a suit in the 
court of the Civil Judge of Shahjahanpur in order to obtain the sole 
relief that an injunction should be granted restraining the Board from 
carrying out or giving effect to the resolution. He did not give the Board 
the notice required by section 192 of the District Boards Act. A number 
of pleas were raised on behalf of the defendant but the main points in 
issue were, whether the resolution of the District Board forfeiting to the 
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\ 
Board its contribution to the plaintiff's provident fund was illegal, ultra 
vires and ineffectual, and whether a relief for injunction could be granted 
by the court and was in the circumstances of the case a proper remedy. 
Held that 
(i) the District Board was barred by section 6(b) of the Provident 
Funds Act from with-holding its contribution to the provident fund ; 
(ii) the court in exercise of its discretion could grant the injunc- 
tion claimed by the plaintiff ; 
(iii) the injunction sought was in effect such that the suit could be 
instituted without statutory notice. : 


Per Auxsop, J.: An injunction is a preventive relief which is designed. 
to prevent a person from doitig what he should not have done or, if neces- 
sary, to make him undo what he should not have done. It is not. designed 
to make him do something which he ought to have done but has failed 
todo. It would not apply to a failure to make payment. It is not shown 
that an injunction could have been effective to prevent a withdrawal from 
the savings bank and a mandatory injunction to make repayment to the 
savings bank could not have been so urgent that the plaintiff could have 
been absolved from his liability te give notice under the statute. In my 
judgment the infunction should not have been granted. 


Per Dar, J.: The problem in ‘the case is that when a dismissal has 


_ taken place in fact but is challenged by the servant and there is a further 


threat to the forfeiture of provident fund whether an action for injunction 
will lie or not. And further whether the purpose of injunction will be 
defeated or not by giving a statutory notice to the master. Apart from 
cases where the femedy of servant for wrongful dismissal lies in damages 
and apart from cases where dismissal has become a settled fact, and any 
challenge by the servant of his dismissal cannot be regarded bona fide, it 
should be open to a servant to take the position that his dismissal was 
wrongful and. to seek relief on that footing. The appointment and dis- 
missal of a Secretary of the District Board is a matter of statutory pro- 
visions. If the Secretary is dismissed from his post in utter disregard of 
statutory provisions, then it is open to the Sécretary to seek a declaration 
that he was wrongfully dismissed and he is still in employment. And so 
long as it is open to him to seek a declaration about his wrongful dismissal 
it is also open to him to seek an injunction if after dismissal his provident 
fund #s threatened. : 


Per Maruur, J.:, It has been argued that the plaintiff has avoided the 
necessity of serving the Board with a notice by giving that form to the 
suit and he should have, as a matter of fact, sued either to seek a declaration 
or for payment of the money to him. I am not in a position to say that 
the plaintiff is not entitled to seek a relief because another and more effec- _ 
tive relief is available to him. J think, however, that %& this case -there 
was sufficient justification for the plaintiff in not bringing a suit for pay- 
ment of money. He still asserts—and I am told a suit is pending to have 
that point decided—that he has not been properly dismissed and he is in 
the service of the Board. In these circumstances he could not daim the 
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return of the provident fund money and if he did it would have meant 
that he admitted his dismissal and that might have led to the dismissal of 
the other suit. If he had brought a suit for declaration it would have 
been necessary to serve the Board with a two months’ notice. In that case 
the Board could have withdrawn the money from the Savings bank and 
could have further complicated the matters, 


Messrs. G. $. Pathak and N. D. Pant, for the appellant. 

Messrs. P. L. Banerji, LN. Gupta and M. L. Chaturvedi, for 
the respondent. 

The following judgments were delivered : 

ALLsop, J.:—The plaintiff-respondent, Kailash Nath Kapur, 


tion on 16th February, 1941, that the part of the respondent's 
provident fund contributed by the Board (including interest) 
_ should be, forfeited and the Tespondent on 11th Mareh, 1941, 
instituted the suit which has given rise to this appeal in order-to 


The respondent had Not given the Board the Notice required by 
section 192 of the District Boards Act, 1922. 

"| The respondent’s first allegation was that the Resolution of 
dismissal was illegal and ultra vires. The lower court held that 
thas was a matter which it had no jurisdiction to consider. This 
decision was not questioned in: the arguments before us and J 
understand that the question has been Taised in a separate suit 
which is pending. * piace ee ae 

~The second allegation was that the Resolution confiscating part 
of the provident fund was illegal, ultra vires and ineffective because 


injunction which he sought. 


'* The District Board -has appealed against this decision and has 
also urged that the Tespondent was not entitled to institute the 
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suit without giving notice under the provisions of section 192 


of the District Boards Act, 1922, and that the court below should 
not in its discretion have granted an injunction in the circumstan- 
ces of the case. 


The respondent has not questioned the decision of the court 
below on the first two grounds and it is diffcult to see how he 
could have done so as the proceedings of the Board show that 
the matter was placed before a meeting when eight members voted 
in favour of the forfeiture and three (who were named) against it. 


He has, however, contended that the question at issue should 
have been decided by a special Resolution. He relies upon the 
provision in section 71 of the District Boards Act, 1922, that 
a Board may by special Resolution punish or dismiss its Secretary. 
He contends that the forfeiture of part of his provident fund 
amounted to a punishment. ‘I agree with the learned Judge 
of the court below that it was not a punishment. He had already 
been punished by dismissal and the forfeiture was the result of the 
exercise of discretion in the matter of a monetary obligation to a 
person who was no longer a servant of the Board. The motive © 
behind the decision appears to me to be irrelevant. 


The question’whether the Board had power to forfeit part of 
the respondent’s provident fund turns upon the interpretation of © 
section 6 of the Provident Funds Act, 1925, and the rules under 
which this fund is administered.» The section, in so far as it is 
relevant, is in the following terms: 

“When the sum standing to the credit of any subscriber or depo, 
sitor in arty Government or railway provident fund which is a contri- 
butory provident fund becomes payable, there may, if the authority 
specified in this behalf in the rules of the Fund so directs, be deduct- 
ed therefrom and paid to the Government or the railway administra- 
tion as the case may be, . . . where the subscriber or depositor. has 
bgen dismissed from his employment for any reasons specified in this 

* behalf in the rules of the fund . - . the whole or any part of the 

amount of any such contributions (made by the employer).” 
Under section 8 of the Act the Provincial Government is entitled 
to extend the provisions of the Act to local authorities and it 
appears from the District Board Manual that these provisions have 
been so extended to District Boards. The rules of the fund are 
described as regulations and are appended to the rules made by the 
Provincial Government regarding officers and servants of District 
Boards printed in chapter III at page 149 of the District Board 
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Manual. Rule 10\says: “In regard to provident funds the board 
shall observe the regulations attached to these rules.” 


‘Then follow the Regulations of which the ninth is: 

“If a servant is dismissed the Board . . . may with the sanction 
of the Commissioner withhold all or any part of the contribution 
made by it to his account with the interest accrued thereon and pay 
to the servant only the balance to his credit without such contri- 
bution or the interest thereon. . . .” 

The argument accepted by the learned Judge of the court 
‘below was that this rule went far beyond the scope of section 6 of 
the Provident Funds Act, 1925, in that it authorised confiscation 
or forfeiture of the whole of the Board's contribution in all cases 
of dismissal without any specification and was consequently ultra 
‘vires of the Provincial Government. The argument does not 
‘appeal to me. In the strict sense of the term the rule cannot be 
ultra vires. Under section 172 of the District Boards Act, 1922, 
the Provingial Government may make rules, consistent with the 
Act, generally for the guidance of a board in any matter connected 
with the carrying out of the provisions of the Act. There is in 

“Section 86 a provision for the establishment and maintenance of 
provident funds. It is not suggested that the rule is in any way 
inconsistent with the Act and there is no other way in which the 
discretion of the Provincial Government is fettered. The Provi- 
dent Funds-Act, 1925, does not purport to say what rules may or 
may not be made for the conduct of a provident fund. The real 
argument then, I suppose, is not-that the rule is ultra vires but that 
it fails to achieve its object becauise if does hot specify the reasons 
for dismissal which justify forfeiture. The assumption seems to 
be that a rule which stated that every reason for dismissal would 
also be a reason for forfeiture would not specify reasons for for- 
feiture at all within the meaning of section 6 of the Act. If it 
‘were necessary to go to that length I should very much doubt the 
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validity of this assumption. ‘Specify’ means only ‘make definite’. 


and there could surely be nothing more definite than a rule which 
stated that every reason for dismissal would also be a reason for 
forfeiture. The Provident Funds Act leaves it entirely to the rules 
of each Fund to decide which reasons for dismissal shall justify 
forfeiture and the only object seems to be that subscribers and 
depositors should know in what circumstances they are liable to 
lose the contributions made by their employers. It seems to me 
that section 6 requires only that there should be no forfeiture in 
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1944 aN circumstances unless the subscriber or depositor had’ ground 
“District for knowing from the rules that he would be liable in those cir- 
Shehiehan- cumstances to lose his employer's contributions. In the present 

pur —_ case, however, I do not think it is necessary to stress this aspect of 

Keilash the matter. Even if it is taken that the term “specify” implies 
Pei some distinction between the special and the general or the species 
; and the genus so that no.rule would be valid unless it stated that 
some and not all reasons for dismissal would justify forfeiture, I 
think that the rule with which we aré dealing, if properly inter-- 
preted, would not be open to objection. The term “dismissed 
, from employment” in section 6 of the Provident Funds Act, 1925, 
is presumably used in its ordinary wide and general sense as. 
equivalent to “sent away” or “released from service” because there 
is nothing to suggest that it -is used in any special or restricted 
sense. If that is so, a dismissal would include any case in which 
the employer terminated the employment for any reason as, for- 
instance, on the ground of retrenchment. On the other hand the 
term “dismissed” seems to me to be used in a narrower sense in 
Regulation IX. The regulations are attached to the rules and I 
thik it is in accordance with the canons of interpretation that 
terms used in them should have the same meaning as they have 
in the rules unless there is something repugnant in the subject or. 
context. Rule 3 is in the following’ terms: : 
“No officer or servant shall be dismissed without ‘a> reasonable 
opportunity ‘being given him of being heard in his own defence. 
Any written defence tendered shall be recorded and a written order 
shall be passed thereon. Every order of dismissal or order confirm- 
ing a dismissal shall be in writing and shall specify the charge 
brought, the defence and the reason for the ryder.” 
Note—This rule shali not apply to cases in. which a board dis- 
charges an officer or servant for some other reason than a fault 
committed by him. 7 
In my judgment it is a fair inference that Regulation 9, when it 
speaks of a servant being dismissed, refers to a dismissal under: 
rule 3, that is, a dismissal for some misconduct or dereliction of 
duty which is capable of being the subject of a charge, a defence, 
an inquiry and a finding. If that is so, Regulation TX says that 
forfeiture is justified not in all cases of dismissal within the mean- 
ing of section 6 of the Provident Funds Act, 1925, but only in 
cases of dismissal on the ground of some misconduct or dereliction 
of duty within the meaning of rule 3 of the rules made by the 
Provincial Government for servants of the Board and ig not oper 
to the objection that it does not specify some of the possible reasons 
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been guilty of misconduct or dereliction of duty. The Provident 
Funds Act, 1925, did not of itself apply to this fund. It was the 


‘intending that there might be forfeiture in certain circumstances 
I think we should interpret the rule so as to carry out that intention 
rather than cast about for reasons to render it completely nugatory. 
I would, therefore, hold that the resolution of the Board was valid. 


There remains the question whether the court below in its 


discretion should havé passed 2 decree granting an injunction and 
nothing more.* In order to answer this ‘question jt, is necessary 
to consider the nature of the fund and some of the rules for its 
administration. Every servant whose salary is not less than Rs,20 
a moiith is required to subscribe 64 per cent. of his salary to the 
fund. and the board must contribute not less than one-half nor 
more than the whole of the amount so subscribed. The Board 
is required -to keep a ledger showing the amount subscribed by 
each servant each month and the amount contributed by the 
Board in his account. The whole amount subscribed by all the 
servants of the Board and contributed by the Board itself must 
be placed in one savings bank account although a certain propor- 
tion of the amount in deposit may from time to time be withdrawn 
and invested in Government securities or placed in fixed deposit’ 
in the Imperial Bank. Separate savings bank accounts are not 
opened imthe names of individual subscribers. When a depositor 
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leaves the service his account is closed and if the amount to his 
credit is not ‘withdrawn within a certain period the account is 
written off as a dead account. When that happens the amount 
due to the subscriber is withdrawn from the savings bank and 
credited to the Board as part of its general revenues. However, 
if the amount is subsequently claimed it is paid. In the same 
way if any amount is withheld under rule 9 it is withdrawn and 
credited to the general revenues of the Board. It is clear that the 
Board is entitled to operate the savings bank account and that 
the withdrawal of any sunt from that account would not affect a 
claim for payment, if established. 

Learned counsel for the respondent has argued that the issue 
of the injunction was justified because the provident fund is held 


“by the Board in trust for its servants. He has relied upon the 


case Commissioner of Income-tax, Madras v. B, J. Fletcher (1 ). 
It was held in that case that money paid into a fund by a company 
by way of bonus for ultimate distribution among its employees on 
certain conditions on the expiry of their employment was held 
in trust by the company. I doubt whether this case is authority 
for the proposition that money credited to provident funds to 
which the Provident Funds Act, 1925, applies is necessarily held 
in trust: but it seems to me that it is unnecessary to decide the 
question in this case.. On examination it appears that the real 
difficulty is due to the fact that the injunction is vague and 
ambiguous. The Board is enjoined not to carry out or give effect 
to its resolution that its contribution to the provident fund should 
be forfeited but what exactly does this mean and what exactly 
is it that the Board must not do? The argument on the basis of 
the alleged trust seems to assume that the Board is restrained from 
withdrawing the money from the savings bank. If that is so 
the injunction should not have been granted because it was useless. 
The Board stated in its written statement (paragraph 14) dated 31st 
Mardh, 1941, that the amount had already been credited to the 
general funds of the Board in its budget for 1940-41. This 
allegation was not investigated and no attempt was made to show 
that an injunction restraining the Board from withdrawing the 
amount from the savings bank could have any effect. The reason 
probably was that it was not intended that that should be the 
effect of the injunction. ‘The learned Judge says: 

“ Under section 54 (of the Specific Relief Act) a perpetual injunc- 


tion may be granted to prevent the breach of an obligation existing 
(1) 1987 A-L.J. 1403. ‘ ° 


\ 
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* in favour of the applicant (plaintiff) whether expressly or by neces- 
sary implication. As in section 3 of the Act, obligation includes 
every duty enforceable by law. In the ordinary course of things the 
fund would be Payable to the plaintiff on his ceasing to be a servant 
of the Board. Under section 4 of the Provident Funds Act, 19 of 
1925, it was then the duty of the Board to Pay it over to the plaintiff 
and this duty could be enforced by law. Section 54 further provides 
in paragraph No. 3 of the same that when the defendant invades or 
threatens to invade the plaintiff's right to Property the court may 
grant a perpetual injunction in the following, among other cases, 


namely (a) where the defendant is a trustee of the property for the 


Plaintiff . . . ; Section 56(1) provides that an injunction cannot be 
granted when equally efficacious relief can certainly be obtained by 
any other usual mode of proceeding except in cases of breach of 
trust,” : 

Although the learned Judge expressed his injunction in a 
negative form he appears really to have been contemplating a 
Mandatory injunction that the Board should pay to the plaintiff 
the full amount to his credit in the Board’s ledger. His reasoning 
is based onfthe alleged necessity to enforce the Board’s obligation 
to pay. I do not think it has ever been contemplated that a 
mandatory injunction to pay a sum of money should take the place 
of a decree for money, a decree which in the present case could not 
have been sought, the_respondent’s contention being that the 
money was not payable because he had not been properly dismissed, 
Learned counsel on his behalf explained in the course of argu- 


that the respondent ‘could ‘not claim the money because he did 
not admit that it was imniediatély payable. Af the injunction does 
not require the Board to pay the money_of whit value is it? To 
get his money the respondent will have to sue again. No person 
can be allowed to sue for a useless injunction merely in ordé to 


party will ultimately act upon that finding. In such circumstances, 
if he can get no other relief he should at least ask for a declarazion, 
The respondent did not ask for a declaration and could not have 
done so without giving the statutory notice. ‘Incidentally it does 
not appear how the object of this vague injunction could have 
been defeated by the giving of notice. An injunction is a preven- 
tive relief which is designed to prevent a person from doing what 
he should not have done or, if necessary, to make him undo what 
he should not have done. It is not designed to make him do 
something which he ought to have done but has failed to do. It 
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would not apply to a failure to make payment. It is not shown 
that an injunction could have been effective to prevent a with- 


_ drawal from the savings bank and a mandatory injunction to make 


repayment to the savings bank could not have been so yrgent that 
the plaintiff could have been absolved from his liability to give 
notice under the statute. In my judgment the injunction should 
not have been granted and 1 would allow the appeal and dismiss 
the suit with costs throughout. 


Maruur, J.:—I have had the advantage of perusing the judg- 
ment of my learned brother in this case, but unfortunately, I do 
not find myself in agreement with him and, with due deference 
to hig opinion, I would dismiss this appeal with costs. 


It%vould appear that the respondent, Kailash Nath Kapur,.was 
the Secretary of the District Board of Shahjahanpur since the year 
1924. On 29th January, 1940, the Board dismissed him from 
its service and his appeal to the Government was rejected. More 
than a year after the order of dismissal was passed, on 16th 
February, 1941, the Board passed an ordinary resolutfon that the 
contributions made by the Board to the respondent's provident 
fund together with interest on the same, should be forfeited. 
Thereupon Kailash Nath Kapur, respondent, brought a suit, No. 4 
of 1941, in the court of the Civil Judge of Shahjahanpur praying 
that an injunction be granted restraining the defendant from 
carrying out or giving effect to the resolution dated 16th February, 
1941, of the District Board forfeiting to the Board the amount of 
the provident fund with interest contributed by the Board towards 
the provident fund of the plaintiff. A number of pleas, were 
raised on. behalf of the defendant, but the main points in issue 
were, whether the resolution of the defendant Board dated 16th 
February, 1941, forfeiting to the Board its contribution to the 
plaintiff's provident fund was illegal, ultra vires and ineffectual, 
and whether a relief for injuriction was the proper remedy and 
whether under the circumstances of the case it could have been 
granted. On both these points the learned Civil Judge held in 
favour of the plaintiff respondent and decreed the suit with costs. 
The District Board, Shahjahanpur, has come in appeal. : 

It has been argued on behalf of the plaintiff-respondent, that 
the District Board was a trustee for the money of the provident 
fund, in its hands, and could not appropriate the money or make 
any use of it unless so authorised by the statute. Reliance has 


> 
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‘been placed on the case of Commissioner of Income-tax, Madras vy. 
B. J. Fletcher (1). In my view, this case supports the principle 
propounded by the learned counsel for the respondent. Section 
6(b) of the Provident Funds Act, Act XIX of 1925, gives the 
employer a power to deduct the whole or any part of the contribu- 
tions made. It must, however, be remembered that this power has 
to be exercised strictly in accordance with these provisions, 
Section 6, clause (b), so far as it is relevant to our purpose, rune 
thus: 

“When the sum standing to the credit of any subscriber or deposi- 
tor in any Government or Railway Provident Fund which is a con- 
tributory provident fund becomes payable, there may, if the authority 
(specified in this behalf in the rules of the Fund) so. directs, be 
deducted tHerefrom and paid to Government or the Railway Admi- 
nistration, as the case may be, ; 

(b) where the subscriber or depositor has been dismissed from his 
employment for any reasons specified ‘in this behalf in the rules of 

=the Fund, or where he has resigned such employment within five 
years of. the commencement thereof, the whole or any part of the 
amount Sf any such contributions, interest and increment.” 


It may be mentioned here that under section 8 of the Provident 


Funds Act, it has been made applicable by the Provincial Govern- 
ment to the District Boards. It has to be seen whether the District 
Board, in the present case, while forfeiting its contribution to the 
provident fund, acted in strict compliance with section 6(5) of the 
Provident Funds Act or not. If its action was not in strict compli- 
ance with this section, I have no doubt in my mind that it would 
be without jurisdiction and could not be upheld. 

Under section 179 of the “Bistrigs Boards Act, Act X of 1922, 
power has been given to the Local Government to make rules 
consistent with the Act, among other things, generally for the 
guidance of a Board or any committee of a Board or any Gevern- 
ment officer in any matter connected with the carrying out of the 
provisions of this Act. Acting under this provision of the District 
Boards Act the Local Government made certain rules regarding 
OHicers and servants of District Boards and officers and servants of 
Government lent to District Boards which are found in Chapter 
TI of the District Boards Manual. In the course of these rules 
the Government also framed Provident Fund Regulations which 
are found as Regulations I to XVI printed after gule 10 which 
says: : 
“In regard to provident funds the Board shall observe the regula- 


tions ,atached to these rules, . . 
() 1987 ALJ. 1403. 
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Under section 178 of the District Boards Act the Board itself has. 
power to make regulations consistent with this Act and with any 
rule, and with any regulation made by the Local Government: 
under sub-section (2), as to a number of matters in which there is. 
a héading (k) which says: 
“the payment of contributions, at such rates and subject to such 
conditions as may be prescribed in such Regulations, to a pension: 


or provident fund established by the Board, or with the approval of 
the Board, by the said servants.” 


It is a matter of admission that no rules regarding the provident. 
fund were made by the Board itself and so we have to fall back 
upon the regulations made by. the Government. Regulation IX. 
lays down: : 

“TE a servant is dismissed, the Board or the education committee 
may with the sanction of the Commissioner withhold all or any part. 
of the contribution made by it to his account with the interest 
accrued thereon, and pay to the servant only the balance at his: 
credit without such contribution and. the interest thereon. . . .” 

The objection of the plaintiff respondent was that this regulation 
was not sufficient to empower the Board to withhold the contribu- 
tions as it was not in strict compliance with section 6(b) of the. 
Provident Funds Act which clearly lays down that such witthhold- 
ing can only be made where the subscriber or depositor has been 
dismissed from his employment for any reasons specified in this 
behalf in the rules of the Fund. It is obvious that in Regulation 
IX no reasons have been specified. My learned brother is of 
opinion that the word ‘specify’ means only ‘make definite’ and that 
there could surely be nothing more definite than a rule which 
stated that every reason for dismissal would also be a reason for 
forfeiture. With respect, I must point out that to lav down 
such a proposition would be to defeat all safeguards which the 
statute has provided in this respect. I find that in Chamber's 
Twentieth Century Dictionary the meaning of the word ‘specify” 
is given as ‘to mention particularly’, and therefore where -it is 
vaguely stated. then every reason for dismissal would be a reason for 
forfeiture and no particular reason is mentioned, it would not be 
correct. ‘The words used in the statute, I repeat them again, are 
“for any reasons specified in this behalf in the rules of the fund” 
according to which the reasons must be specified and they must be 
specified in the rules of the Fund. My learned brother has ther 
sought guidance from rule 3 which lays down: 

“No officer or servant shall be dismissed without a reasonable _ 
opportunity being given him of being heard in lis own defence. 
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Any written defence tendered shall be recorded and a written order 
shall be passed thereon. Every order of dismissal or order confirm: 
ing a dismissal shall be in writing and shall specify the charge 
brought, the defence and reasons for the order.” 

Note—-This rule shall not apply to cases in which a board dis- 
charges an officer or servant for some other reason than a fault 
committed by him.” 

He deduces from this that the word ‘dismissal’ in Regulation 1X 
refers to a dismissal under rule 3, that is, a dismissal for some 
misconduct or dereliction of duty which is capable of being the 
subject of a charge, a defence, an inquiry and a finding, and there- 
fore he thinks that the word ‘dismissal’ in itself is sufficient to hold 
that it is a dismissal for reasons specified in rule III. I have not 
been able to find out any rule of construction by which rule 3 could 
be read as part of the Provident Fund Regulations, which are 
independent by themselves and are eighteen in number. The 
fact that these Regulations have been incorporated in a set of rules 
relating to other matters would not, in my humble opinion, justify 
that they should be read subject to those rules. Even if it be 
permissible to read rule III into Provident Fund Regulations, 1 
would respectfully point out that it is not possible to arrive at the 
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conclusion mentioned above. Rule 3 only lays down the pro- . 


cedure to be followed in the case of dismissal. It does not mention 
the reason or reasons for which a dismissal can be effected. The 
note only says that if a Board discharges an officer or servant for 
some other reason than a fault committed by him, the said pro- 
cedure shall not apply. In my humble opinion it will be too much 
to read in this rule that a Board cannot dismiss anybody except 
for a fault committed: by him. I think, I am relieved from the 
duty of hunting for a definition of the word ‘dismissal’ on account 
of a rule made by the district board itself under section 172, of the 
District Boards Act, which finds a place at page 162 of the District 
Board Manual, Third Edition. It says: 

“The removal of a secretary from the post of Secretary withor.t his 
written consent is a dismissal within the meaning of section 71 of 
the Act, whether the secretary is thereby removed from the*Board’s 
service or is transferred to another post in the Board’s service.” 

This makes it beyond any dispute that the words in Regulation [IX 

“if a servant is dismissed” mean with relation to a Secretary, “if 

a secretary is removed from his office without his consent” and 

no more. So Regulation IX would be absolutely repugnant to 

section 6(b) of the Provident Funds Act and would empower the 
3aD 
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Board, instead of forfeiting the contributions to the provident fund 
in the case of a dismissal for any reasons specified in this behalf in 
the rules, to forfeit them in any case in which the secretary is 
removed without his written consent. Iam thus clearly of opinion 
that the resolution of the District Board was in defiance of section 
6(b) of the Provident Funds Act and was without jurisdiction. 


I perfectly agree that it is the duty of the Court to give effect to 
the intentions of the rule making authority, but those. intentions 
must appear from the rules themselves. 1 do not think it is a 
part of the duty of the court to start with a presumption that every 
rule has been validly miade. The forfeiture of any part of the 
provident fund contribution, apart from the fact that it is a breach 
of trust, is a very serious matter. It is very.difficult for any person 
to be a fair judge in his own case, and if no safeguards were pro- 
vided then in every case, in which an employer would dismiss a 
servant, he would be tempted to deprive him of his provident fund 
contribution.. In this connection it would be interesting to note 
the resolution of the Board dated 16th February,*1941, which 
discloses the real motive for the forfeiture. Ir, runs thus: 

* Report of the Chairman, District Board to the effect that as Babu 
Kailash Nath Kapoor has been dismissed from the Board’s service 
and his appeal too has been rejected by the Governor. Besides this 
the criminal court has also decided in the case of S. Indar Singh and 
others that Babu Kailash Nath was at the. bottom of the case and ; 
Board had to pay huge amount for the officiating allowances in the 
officiating arrangements. In view of the above the amount of pro 
vident fund paid by the Board along with the interest be forfeited.” 


‘This would amount to adding a further ground for forfeiting the 


contributions to the Provident Fund besides those laid down in 
section 6 of the Provident Funds Act. 


It has also been argued, and accepted by my learned brother, 
that since it was in the power of the Local Government alone to 
apply the Provident Funds Act to the District Board and it was 
the Provincial Government which made the rules of the fund, it 
could’ not be suggested that the Government was attempting to 
evade restrictions imposed upon it by some outside authority. 
With due respect, I must say that there is no question of evasion. 
It is a question of failure to comply with the provisions of section 
6(b) of the Provident Funds Act. It is true, that it was open to - 


“the Provincial Government not to’ apply this Act.to the District _ 
- Board, but I very much doubt that when they. have once done so, Z 


+ 


“not bringing a suit for payment of Money. He 
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they can now go back and say that they do not Propose to comply — 


with its provisions, The result of all this discussion is that I feel 
perfectly certain that the contributions to the provident fund being 
a trust in the hands of the District Board, the Board cannot forfeit 
them unless there is strict compliance with the provisions of section 
6(6) of the Provident Funds Act. Those Provisions clearly lay 
down that the contributions can only be forfeited for reasons 
specified in this behalf in the rules of the fund. There is no 
manner of doubt that the reasons have not been specified (parti- 
cularly méntioned) in the rules of the fund, and one cannot, with- 
out going out of one’s way, read’ rule 8 to mean that ‘dismissal 


account. TI perfectly agree with the judgment of the lower court 
on that point and would uphold iit, : 

The next point appears to be equally tickfish: “te hasBeen 
argued that in the circumstances of the casé no injunction could 
have been issued and none should have been issued. I have 
Riven the matter my best consideration and. ] think the only 
remedy open to the plaintiff was to seek an injunction. It has 
been argued that the plaintiff has avoided the necessity of serving 
the Board with a.notice by giving that form to the suit and he 
should have, as a Matter of fact, sued either to seek declaration 
or for payment of the money to him. Iam not in a position to say 
that the plaintiff is not entitled to seck a relief because another 


: : T think, however, 
that in this case there was sufficient justification for the plaintiff in 


still asserts—and 


of the other suit. Tf he had brought a suit for d 
have been necessary to serve the Board with a t 
Tn that ease the Board could have withdrawn t 
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ment was filed on behalf of the Board on 31st March, 1941 all that 
the Board could say in paragraph 14 of the written statement was— 

“that the said resolution of forfeiture of prevident fund has 
already been carried out and the forfeited amount has already been 
shown as income of the Board in the revised budget of 1940-1941.” 

It seems Clear to me from this that the money was not withdrawn 
till then, but it was only shown as an expected income in the 
revised budget of 1940-41. On these grounds J think the injunc- 
tion was a proper remedy for the plaintiff to seek. I further agree 
with the learned Civil Judge that section 54 of the Specific Relief 
Act expressly provides for such a case. Among other things the 
said section lays down: 

“ When the defendant invades or threatens to invade the plaintiff's 
right to, or enjoyment of, property, the court may grant a perpetual 
injunction in the following case: 

. (a) where the defendant is trustee of the property for the 
plaintiff ; : 

* * * * 
(e) where the injunction is necessary to prevent @ multiplicity 

of judicial proceedings.” 

There can be no manner of doubt that by this resolution the right 
of the plaintiff to that part of the provident fund which has been 
forfeited has not only been threatened but has been invaded by 
the defendant and the defendant being a trustee section 54 of the 
Act would be applicable. J am also of opinion that it would also 
prevent a multiplicity of judicial proceedings because once. an. 
injunction is given the parties would revert to their original 
position and the money would be available to the plaintiff as if no 
order of forfeiture was passed. I must again advert to the fact that 
inder the circumstances of the case the plaintiff was not in a 
position to claim the money and no mandatory injunction could 
be passed. J-do not think that there is any vagueness or‘indefi- 
niteness about the injunction. The. Board would be bound to 
stay‘its hands, the money would be allowed to remain in the savings 
bank at the credit of the plaintiff and no suit for payment of the 
money would be ultimately necessary. I am not impressed by the 
argument that if the defendant withdraws the money the plaintiff 
would again be driven to bring a suit to recover it. There is 
always a possibility of evasion or disobedience of an order of injunc- 
tion, but. that is.no good ground for not granting an injunction. 
Tn my opinion this is a fit case in which the judgment of the lower 

court should be upheld and the appeal should be dismissed. 
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I would, therefore, dismiss the appeal with costs and maintain 
the decree of the lower court. 


By THE CourT—As: we have disagreed we direct that the 
following points be referred to a third Judge, namely: 


1. Whether the District Board was debarred by section 6(b) 


of the Provident Funds Act or otherwise from withholding its 
contribution to the provident fund? 


2. Whether the court in exercise of its discretion could grant 


the injunction claimed on the facts stated by the plaintiff? 


3. Whether the injunction sought was in effect such that the’ 


suit could be instituted without statutory notice. 
The following judgment was delivered by. 


Dar, J.:—This is a reference to me under section 27 of the 
Letters Patent of the following three questions of law which have 
arisen in the above first appeal and upon which the Judges hearing 
the appeal have expressed differing opinions: : 

1. Whether the District Board was debarred by section 6(b) 
of the Provident Funds Act or otherwise from withholding its 
contribution to the provident fund? ; 

2. Whether the court in exercise of its discretion could grant 
the injunction claimed on the facts stated by the plaintiff? 

"8. Whether the injunction sought was in effect such that a suit 
could be instituted without statutory notice? 

For a number of years the respondent Kailash Nath Kapoor 
was employed as a Secretary of the appellant the District Board, 
Shahjahanpur. On 29th January, 1940 by a resolution of the 
Board he was dismissed from service and his appeal against the 
dismissal was disallowed by the government.on 19th December, 
1940. *On 16th February, 194] the Board passed a fresh resolution 
forfeiting Board’s contribution to the Provident Fund of the 
secretary which was a sum of about Rs.5,484-5-0 and this resolution 
of the Board received the sanction of the Commissioner on 11th 


March, 1941. On the same date Kailash Nath Kapoor raised an’ 


action in the court of the Civil Judge of Shahjahanpur alleging 
that the act of forfeiture was wholly unauthorised and praying 
that “an injunction be granted restraining the defendant from 
carrying out or giving effect to the resolution dated 16th February, 
1941 of the District Board forfeiting to the Board the amount of 
the Provident Fund with interest contributed by the Board towards 
the providdnt fynd of the plaintiff”. 
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The questions referred to me relate to the authority, of the. 


Board to forfeit its own contribution. to the provident fund of an 
employee and to the form of the action which was open to the 
employee to seek relief against this forfeiture. 


The authority of the Board to forfeit its contribution to the 


provident fund gs derived from section 6(b) of the Provident Funds. 
Act (XIX of 1925) and it rests upon certain Rules and Regulations. 
made by the Provincial Government for dismissal of municipal 
employees and for administration of their provident fund. The 
relevant portion of section 6(b) of the Provident Fund Act and 


section 9 of the Provident Fund Regulations made by the Provin- - 


cial Government are as follows : 
Section 6— 
When the sum standing to the credit ‘of any subscriber or 


depositor in any Government or Railway Provident Fund which _ 


is a contributory provident fund become payable, there may, 
if the authority specified in this behalE in the rules of the fund 
so directs, be deducted therefrom and paid to Government or 
the railway administration, as the case may be— 


Section 6(b)— . 

Where the subscriber or depositor has been dismissed from 
his employment for any reasons specified in this behalf in the 
rules of the fund, or where he has resigned such employment 
within five years of the commencement thereof, the whole or any 
part of the amount of any such contributions, interest and 
increment. A 

Provident Fund Regulations, section 9— 

~ Ifa servant is dismissed, the Board or the education com- 
mittee may with the sanction of the Commissioner withhold alt 
or any part of the contribution made by it to his account’ with 
the interest accrued thereon, and pay to the servant only the 
balance at his credit without such contribution and the interest 
thereon. The balance above referred to is not liable to for- 
feiture on dismissal or on conviction by a criminal court, except 
for an offence for which the penalty of forfeiture of the whole 
of the offender’s property is prescribed by law.” 

Under section 6 of the Provident Funds Act power is given to 
the appropriate Government to apply the Act to provident funds 
other than Government or Railway Provident Fund and it is a 
matter of admission in this case that the Provident Funds Act has 
been made applicable to the Provident Fund which was constituted 
by the District Board of Shahjahanpur for the benefit of its 
employees including Kailash Nath Kapoor the secretary. It is also 
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a matter of admission that the Board although it has power. to-do 
so has not made any rules.and regulations for the establishment 
and administration of the Provident Fund and the rules and 
regulations for that purpose were made by the Provincial Govein- 
ment in exercise oftrule making powers. vested in them. 
Section 6(b) of the Provident Funds Act enacts that— 
“where the subscriber or depositor has been dismissed from his 


employment for any reasons specified in this behalf in the rules of 
the Fund” 


the authority constituting the fund may forfeit the contribution 
which it has made to the provident fund for the benefit of the 
subscriber or depositor. It is agreed that the Board or the Pro- 
vincial Government acting for it in making rules and regulations 
were bound to set out in the rules and regulations the reasons of 
dismissal which would entail forfeiture, but it is contended that 
the: specification of the reasons need go no further than this 
that all dismissals or every dismissal will entail a forfeiture or every 
reason for dismissal is also a reason for forfeiture. It is agreed and 
it is also obvious that the word dismissal in clause (b) of section 
6 is used in its wider sense so as to include termination of employ- 
ment for retrenchment, for misfortune arising out of incurable 
disease and for other causes which imply no fault of the employee, 
One of the meanings giyen to the word ‘dismiss’ in Murray’ 3s New 
English Dictionary, 1897 Edition is as follows: 

“To send away or remove from office, employment, position ; Gis- 

Charge, diseard.expel. 

” When a stittrer efintts iat a dismissal from employment for any 
reasons specified in this behalf in the-rales.shall entail a forfeiture 
it necessarily implies that all dismissals shall not entail a forfeiture 
but only some dismissals would entail a forfeiture. The statute 
therefore casts a burden upon the constituting authority of the. 
fund, to particularise the dismissal which would entail forfeiture 
so as to distinguish it from the other dismissal which would not lead 
to that result. It is also obvious that the statute contemplates that 
the reason should be specified in the rules so that the employee 
should know during his employment and at the time when the fund 
comes into existence the risk of the liability of forfeiture which 
he runs in committing acts which entails forfeiture so as not to 
commit them and it is not left to the constituting authority of the 
fund to determine the reasons of forfeiture subsequently when 
according to its opinion some act is committed by the subscriber or 
depositor which should entail forfeiture. 
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Section 9 of the Provident Fund Regulations made by the 
Government enacts that if a servant is dismissed the Board can 
forfeit its contribution to the provident fund. Prima. facie the 
word ‘dismissal’ here is used in the same wide sense as in the 
Provident Funds Act and includes termination of employment for 
any cause whatever. The section therefore in substance enacts that 
every dismissal will entail forfeiture and in my opinion such an 
enactment is against the spirit and terms of section 6(b) of the 
Provident Furtds Act and is unauthorised. 


But it is contended that the word ‘dismissal’ in section 9 of the 
Regulations is used in a narrower sense, namely, a dismissal for 
fault and if this be the meaning which could be given to the 
word the enactment particularises a dismissal which would entail 
forfeiture and thus satisfies the condition of the statute. It is 
contended that the provident fund regulations made by the Govern- 
ment are part and parcel of the 1] rules made by the Government 
regarding officers and servants of the District Board and officers and 
servants of the Government lent to the District Board. The 10th 
tule of these rules provides that in regard to the provident funds 
the Board shall observe the regulations attached to these rules 
which include section 9 which I have quoted above and rule 8 of 
the above rules is in the following words: i 

“Wo officer or servant shall be dismiss¢d without a reasonable 
opportunity being given him of being heard in his own defence. 
Any written defence tendered shall be recorded and a written order 
shall be passed thereon. Every order of dismissal or order, confirm- 
ing a dismissal shall be in writing and shall specify the charge 
brought, the defence and reasons for the order,” 


Note—This rule shall not apply to cases in which a board dis- 
charges an officer or servant for some other reason than a fault com- 
mitted by him. ; 

The word “dismissal” has nowhere been defined either in the 
District Boards Act or in the Rules and Regulations made there- 
under by the Government. Section 71 of the District Boards Act, 
1922 provides for the punishment or dismissal of the secretary and 
here the word “dismissal” is obviously used in a’ very wide sense 
and the Government has further widened its scope by enacting a 
rule which provides that dismissal would mean any removal with- 
out. consent from the post even when services are retained on 
another post and the abolition is due to retrenchment and the 
provisions of section 71 would apply not-only to the secretary but 
to several other officers and employees of the Board specified in the 
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Tules. In rule 3 quoted above also the word “dismissal” is used 944 
_ in its wide sense but by a note added to the rule its effect is ~ District 
restricted to dismissals for fault and for the purpose ot Rule 3 it dea nae 
may be conceded that “dismissal” has a narrower meaning, namely, pur 
the termination of employment of an officer or servant of the Board ailash 


Nath 
for a fault. Kapoor 


It may bea sound rule of construction to give the same meaning 
to the saxfe word occurring in different parts of a statute or even in 
difizrent parts of rules and regulations made in the statute, but 
‘It is quite possible however, “if sufficient reason can be assigned 
to construe a word in one part of an Act in a different sense from. 
that which bears in’ another part of the Act.” (see judgment 
of Sir G. J. Turner, L. J., in re National Saving Bank Association 
(1). 

Here we are dealing with a word which is used in iis wider 
sense both in section 71 and in rule 3 and in section 9 of the 
Regulations but whose meaning is still further widened by the 
Rules framed under section 71 and restricted by a note attached 
to rule 8. There is no rule of construction which justifies in cir- 
cumstances like these that the restriction which applies to the 
meaning of the word by reason of the note attached to the rule 3 
which rule was enacted with one object in view should be imported | 
to section 9 of the regulation which was enacted with a very 
different object.in view, and there is no valid reason to hold that 
the word “dismissal” iii 2eetion 9 of the Regulations is used in the 
same sense in which the word is tsed:in: Rule 3 subject to the 
restriction of the note contained in the rule and consequently does 
not mean dismissal in its wider sense but only dismissal for a fault. 
It follows that the rules made by the constituting authority of the. 
fund do not comply with the conditions laid down in the Provident 
Funds Act and there is no authority in the Board to forfeit its con- 
tribution to the fund. e 


In this view of the matter it is not necessary to express any 
opinion on the larger question that if the word “dismissal” in 
section 9 of the regulations were taken to mean dismissal for fault 
whether this would or would not be 4 sufficient compliance of the 
conditions laid down in section 6(b) of the Provident Funds Act. 
It is possible that the particularisation of the reasons for 
dismissal which might entail forfeiture contemplated by section 

x (1) (1866) L.R. 1 Ch.A.C. 547 (880). 
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6(b) was intended to be more definite than a mere statement that 
all dismissals for fault may entail forfeiture, but in the view which 


T have taken of the case it is not necessary to express any opinion 
on this question. 


Section 54 of the Specific Relief Act permits the grant of an 
injunction to prevent the breach of an obligation existing in favour 
of the plaintiff and in cases where the defendant invades or 
threatens to invade the plaintiff's right to or enjoyment of property 
it permits the grant of an injunction where the defendant is trustee 
of the property or where the injunction is-necessary to prevent 
multiplicity of judicial proceedings. The provident fund of the 
secretary consisted of two contributions, one made by him and the 
other made by the board. His own contribution undoubtedly 
was a trust money in the hands of the District Board and it is also 
permissible to take the view that the District Board’s contribution 
also was subject to a trust. If the contribution of the Board could 
not be validly forfeited then undoubtedly there existed an obliga- 
tion in favour of the secretary against the Board. to return the 
deposit. The resolution of the Board also was frrima facie an 
invasion or threat to invade the plaintiff's rights in the deposit and 
an injunction at this stage might obviate the necessity of bringing 
an action for recovery of money later on or for other reliefs. The 


case therefore fulfils the requirements of section 54 of the Specific 
Relief Act. 


It cannot be disputed that if in the course of employment, a 
master threatens to forfeit the provident fund of a servant, an action’ 
will lie to restrain the forfeiture and this action may be raised 
without giving any notice, if by reason of delay in serving the 
notice there is a danger of the forfeiture being carried out. It also 
cannot be disputed that if after termination of service the master 
threatens to forfeit the provident fund, the servant’s remedy is to 
bring’an action for recovery of money. The problem in the case is 
that when a dismissal has taken place in fact but is challenged by 
the servant and there is.a further threat to the forfeiture of 
provident fund whether an action for injunction will lie or not. 
And further whether the purpose of injunction will be defeated or 
not by giving a statutory notice to the master. 


Apart from cases where the remedy of servant for wrongful 
dismissal lies in damages and apart from cases where dismissal has 
become a settled fact, and any challenge by the servant of his dis. 
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missal cannot be regarded bona fide, it should be open to a servant 
to take the position that his dismissal was wrongful and to seek 
relief on that footing. The appointment and. dismissal of a 
secretary of the District Board is a matter of statutory provisions. 
If the secretary is dismissed from his post in utter disregard of 
statutory provisions, then it is open to the secretary to seek a 
declaration that he was wrongfully dismissed and he is still in 
employment. And so long as it is open to him to seek a declaration 
about his wrongful dismissal it is also open.to him to seek an injunc- 
tion if after dismissal his provident fund is threatened. . 
The Secretary in this case was dismissed by the Board on 29th 
* January, 1940, his appeal was dismissed by the Government on 
19th December, 1940. The Board passed the Resolution to forfeit 
his fund on 16th February, 1941. He raised an action for an 
injunction which has given rise to this appeal on 11th March, 1941, 
and on the same day the Commissioner accorded his sanction to 
forfeiture. On 16th August, 1941, he raised an action about 
his wrongful dismissal. Having regard’to the position which the 
Secretary had taken about his dismissal on the date when the action 
for injunction was raised, not only was it a proper action, but, in 
my opinion, it was the only action available to him, and if he had 
delayed the action by serving the statutory notice, the Commis- 
sioner’s sanction might have come into operation and the provident 
fund might have been diverted to other uses and the whole object 
of injunction might. have heen defeated. 
For the redsorls’ givétr 2b6v8> tains 
questions-referred to me in the affirmative. 
_ Attsop and Matuvr, JJ.:—In accordance with the opinion of 
the majority of the Court the appeal is dismissed with costs. 


Before Mr. Justice Wali-ullah and Mr. Justice Sinha 
ROSHAN BAKHSH (Praintirr) v. ABDUL AZIZ AND OTHERS 
(DEFENDANTS)* 
Town Areas Act (Local Act II of 1914), section 7—Town Areas Election 
Rules, rule 11—Jurisdiction—Rejection of nomination paper by 
Returning Officer—Finality of order—Court’s power to interfere. 





E amswer-all-the three 





In spite of the provisions of rule 11 of the Town Areas Election Rules 
which purport to give finality to the order of rejection of the nomination 
paper and the preparation of the list made thereunder, civil court has the 








*Second Appeal No. 1000 of 1942, from a decree of R. Gregory, District Judge of 


Bareilly, dated the 4th of May, 1942, confirming a decrec of Raia Ram Meh: sif of. 
Havali, dated the 15th of April, 1941. _ anes 
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power to consider whether the Returning Officer had complied with the 
provisions of section 7(2) of the Town Areas Act or not. 

Messrs. G. S. Pathak and S. K. Verma, for the appellant. 

Messrs. Mansur Alam, Gopal Narain and K. P. Gupta, for the 
respondents. 

The following judgments were delivered : 

Watr-utan, J.: —This is an appeal by the plaintiff against the 
decree passed by the-lower appellate court dismissing the appeal 
against the decree of the court of first instance which dismissed 
the suit with costs. The suit out of which this appeal has arisen 
was instituted for a declaration that proceedings relating to the 
election of a Chairman of the Town Area of Nawabganj, district 
Bareilly, from 20th of April, 1940, to 28th of April, 1940, were 
illegal and void. It was also prayed that an injunction might be 
issued restraining defendant.No. | from functioning as the Chair- 
man of the Town Area and also restraining defendants 2 to 4 from 
allowing defendant No. 1 to perform his duties as Chairman. 
Rs.200 as damages were also claimed from defendants 1 to 2. ‘The 
antecedent facts necessary for a proper appreciation of the points 
‘in issue in this case were these. Roshan Bakhsh, the plaintiff, was 
the Chairman of the Town Area of Nawabganj from Ist of June, 
1939, to April, 1940, when fresh elections were to take place. 
Nomination paper for the election of the Chairman was filed by 
the plaintiff on 20th of April, 1940. Abdul Aziz, defendant No. 1, 
also filed his nomination paper for election as Chairman. Mr. 
Gobardhan Das, the Tahsildar of Nawabganj, was the Returning 
Officer in connection with this election. On the 23rd of April, 
1940, the nomination paper of the plaintiff was tejected by the 
Returning officer. On the 28th of April, 1940, Abdul Aziz, defen. | 
dant No. 1,—the only other candidate duly nominated for election 
to the Chairmanship—was declared elected as the new Chairman. 
Thereupon the plaintiff instituted this suit impleading Abdul Aziz _ 
as defendant No. J, Mr. Gobardhan Das, the Tahsildar, in his 
capacity as the Returning Officer as defendant No. 2, the United 
Provinces Government as defendant-No. 3 and the Town Area, 
Nawabganj, as defendant No. 4, and prayed for the reliefs men- 
tioned above. The plaintiff's case in substance was that the 
Returning Officer had a grudge against him and that the plaintiff's 
pomination paper was perfectly valid but it was rejected by the 
Returning Officer without any reason-and the order of the Return- 
ing Officer was capricious, arbitrary and malicious. The suit 
was contested by all the defesdants on various grounds, but the 
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only pleas set up in defence which are material for the purposes 
of this appeal were these: That there was no cause of action for 
this suit; that the order rejecting the nomination paper was passed 
under section 7 of the ‘Town Areas Act and was perfectly valid; 
that the suit was barred by rule 11 of the Town Areas Election 
Rules and that the defendant No. 2 was not actuated by malice or 
any other improper motiye in rejecting the nomination paper of 
the plaintiff. 

‘The court of first instance found, (1) that the order of rejection 
of the nomination paper was justified by the provisions of section 7 
of the Town Areas Act and it was not malicious or illegal (2) that 
the order of rejection of the nomination paper was final by reason 
of rule 11 of the Town Areas Election Rules and it could not be 
challenged in the civil court except on the ground that it was 
ultra vires or passed without jurisdiction, or passed in contraven- 
tion of the judicial procedure. In view of the above findings, it 
was held that the plaintiff had no cause of action for the suit and it 
was accordingly dismissed with costs. 


On appeal, the learned District Judge substantially affirmed the 
findings of the court of first instance and dismissed the appeal with 
costs. 

Tt has been contended before us by the learned counsel for 
the appellant that the courts below were entirely in error in 
holding that the jurisdiction of the civil court was barred by reason 
of rule 11 of the Town Areas Election Rules. It has further been 
contended that none of the disqualifications mentioned in section 
7, sub-clause (2) of the Town Areas Act (1914) had been established 
in this case and consequently the Returning Officer had acted 
beyond his powers in rejecting the plaintiff's nomination paper. 
In order to appreciate the point concerning the jurisdiction of 
the civil court it is necessary to consider the provisions of rule 11] 
of the Town Areas Election Rules. Rule 11 runs thus: 

“The Returning Officer shall examine the nomination papers 
received by him by the date fixed by him under rule 9 and before 
the date fixed for the election shall publish in the manner prescribed 
in rule 9(a) a list of such candidates for the Chairmanship and (b) 
a list of such candidates for the membership as he shall consider to 
have been duly nominated in accordance with rule 10. The entries 
in this list shall not be called in question in any proceeding.” 

It is strongly contended that the jurisdiction of the civil court 
is not absolutely barred by the concluding provisions of this rule. 
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Our attention has been drawn to the Full Bench decision of this 
Court, Emperor v. Brij Behari Lal (1). This was a case relating 
to the Municipalities Act where a notice under section 186 of the 
Municipalities Act had been issued to a person who was not the 
owner or occupier of the land over which certain constructions 
had been erected, which were sought to the demolished. On his 
failure to demolish the constructions, the person served with the 
notice was prosecuted for an offence under section 307 of the 
Municipalities Act. On the strength of the provisions of section 
$21 of the Municipalities Act, it was contended in that case that the 
criminal court trying the case under section 307 of the Municipali- 
ties Act was debarred from going into the question of the legality 
of the notice under section 186. This contention.,was repelled 
by the Full Bench which in effect laid down that it is gpen to a 
person who is -being prosecuted under section 307 of the Act to 
impeach the validity of a notice, or direction, under section 186 
upon any ground which may be strictly referable to the terms and. 
requirements of section 186 of the Act, but not otherwise. Section 
321 in effect provided that the order or direction—and notice under 
section 186 is one such direction—referred to in section 318 shall 
not be questioned in any manner other than that provided in 
section 318 and that the order of the appellate authority confirming, 
setting aside or modifying any such order or direction shall be 
final. This provision, it is contended, is very similar to the provi- 
sions of rule 11 of the Town Areas Election Rules which in effect 
make the order of rejection of the nomination paper final. 


Again our attention has been drawn to the decision of their 
Lordships of the Privy Council in Secretary of State for India v. 
Mask & Go. (2). "That was a case relating to the Sea Customs Act 
of 1878, section 188 of which provided: “Every order passed in 
appeal under this section shall, subject to the power of revision 
conferred by section 191, be final.” In this case their Lardships 
had to consider whether an order passed by the Collector. of 
Customs which dismissed an appeal under section 188 from a 
decision of the Assistant Collector of Customs as to the rate of duty 
applicable to particular goods could: be challenged in the civil 
court by means of a suit. Their Lordships then proceeded to lay 
down the law thus: : 

“Tt is settled law that the exclusion of the jurisdiction of the civil 
courts is not to be readily inferred, but that such exclusion must 
@ LL-R. [19437 All. 317. (2) LR. [1940] ‘Mad. 599(614). 
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either be explicitly expressed or clearly implied. It is also well 
settled that even if jurisdiction is so excluded, the civil courts have 
jurisdiction to examine into cases where the provisions of the Act 
have not been complied with, or the statutory tribunal has not acted 
in conformity with the fundamental principles of judicial pro- 
cedure.” 


The Federal Court in Basanta Chandra Ghosh v. Emperor (1) 
has also laid down the law to the same effect. That was a case 
where the court -had to consider the effect of section 10 of the 
Restriction and Detention Ordinance ITI of 1944. Section 10/1) 
provided: 


“No order made under this Ordinance, and no order having 
effect by virtue of section 6 as if it had been made under this ondi- 
nance, shall be called in question in any court, and no court shall 
have power to make any order under section 491, Criminal Proce- 
dure Code, in respéct of any order made under or having effect under 
this Ordinance or in respect of any person the subject of such an 
order.” 


Their Lordships held : 


“The court is and will be still at liberty to investigate whether an 
order purporting to have been made under rule 26 and now deemed 
to be made under Ordinance III or a new order purporting to be 
made under Ordinance III was in fact validity made, in exactly the 

” same way as immediately before the promulgation of the Ordinance. 
If on consideration the court comes to the conclusion that it was 
not validly made on any.of the grounds indicated in any of the long 
line of decisions in England and this country on the subject, other 

_ than the ground that rule 26 was ultra vires, section 10 of Ordinance 
HI _will no more prevent it from so finding than section 16, Defence 
of India Act, did. Such an invalid order, though purporting to be 
an order, will not in fact be an ‘order made under this Ordinance’ 
or having effect by virtue of section 6 as if made under this Ordinance 
at all for the purposes of section 10.” : 


Gur attention has been drawn to the decision of two learned 
Judges of this Court in Joti Prasad Upadhiya v. Amba Prasad (2), 
which related to the question whether a civil court had jurisdiction 
to try a suit challenging the validity of the election of a Chairman 
of a District Board held under the provisions of the District Boards 
Act (X of 1929). The learned Judges in that case had to consider 
the provisions of section 35, sub-clause (3), now 35-C of the District 
Boards Act which in effect provided: <‘No suit or application 
challenging the election of a Chairman of a Board shall lie in any 
civil or any other court.” en 

() 11944) F.CR, 295. (2) (1988) LL.R. 55 All. 406. oa 
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In view of the decisions of the Full Bench, the Privy Council 


~ and the Federal Court mentioned above, it is not at all necessary to 


consider the effect of the decision of the Division Bench in Joti 
Prasad Upadhiya v. Amba Prasad. It is, therefore, clear that the 
civil court in spite of the provisions of rule 1] of the Election Rules 
which purport to give finality to the order of rejection of the 
nomination paper and the preparation of the list has to consider 
whether the Returning Officer had complied with the provisions 


_ of section 7(2) of the Town Areas Act in this case. It is,therefore, 


necessary to consider whether any of the disqualifications. men- 
tioned in section 7, sub-clause (2) of the Act have been alleged and 
found by the Returning Officer. It may be mentioned here that 
the allegations against the appellant referred.to the disqualifica- 
tions mentioned under heads (a) and (c) of sub-section (2) of section 
7, that is to say that he was a dismissed patwari and that he held 
a place of profit in the gift or disposal of the Town Area Com- 
mittee, On the materials on the record before them the courts 
below have held, firstly that there was no malice on the part of the 
Returning Officer and secondly that the two disqualifications of 
the appellant referred to above were both established against him. 
It is true that the lower appellate court has expressed its finding 
on the latter point in a rather hesitant and involved manner. 1! 
have, however, considered the materials in support of the allega- 
tions in respect of each of the-disqualifications under heads (a) 
and (c) and I.feel fully-satisfied-that; in any event, the appellant 
ig proved to have held on the relevant date a place of profit in the 
gift or disposal of the Committee. The evidence of his being 
disqualified under head (a) on the ground that he was a dismissed ' 
patwari is not very clear; and in the absence of a categorical finding - 
by the lower appellate court on this point it must be held that 
that allegation was not established against the appellant. In any: 
view of the matter, however, there can be no doubt that the 
disqualification under head (c) of sub-clause (2) of section.7 was 
present in this case. The Returning Officer, therefore, on these 
materials befote him was fully justified in coming to the conclusion 
that the applicant was disqualified and his nomination for election 
as a Chairman was accordingly not valid. It is thus abundantly 
clear that the order of rejection of the nomination paper passed 
by him under rule 11 of the Election rules was in full compliance 
with the provisions of section 7, sub-clause (2) of the Tpwn Areas 
Act. . 
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“In view of the above, in my judgment, there is no force in this 
‘appeal which is accordingly dismissed with costs. : 
Sinna, J.:—I agree with my learned brother that this appeal 


“should be dismissed. I do not feel sure that the decision in Joti 


Prasad Upadhiya v. Amba Prasad (1), has ceased to be good law. 
A proceeding under the Town Areas Act must differ from a 
proceeding either under the U. P. Municipalities Act or the District 
Boards Act... The legislature provides a more elaborate procedure 
in the case of the latter two Acts. The Town Areas Act is an 
Act, the scope of which is comparatively restricted and is an Act 


- of summary procedure. It may be that it is for this reason that 


the legislature did not provide any appeal against the order of the 


- Returning Officer. I do not, however, propose to dwell at length 


e 


on this aspect or express any definite opinion, but I do feel that the 
present is not a case in which the plaintiff is entitled to the 
declaration prayed. 

By THE Court—The appeal is dismissed with costs. 





Before Mr. Justice Wali-ullah and Mr. Justice Sinha 
BAHORI LAL (Pxaintirr) v. SRI RAM ANp ANOTHER (DEFENDANTS)* 
Provincial Insolvency Act (V of 1920), section 26(2)—Plaintiffs adjudged 

insolvents on the application of the defendants—Adjudication annulled 
by the appellate court—A pplication for insolvency made maliciously 
and without reasonable and probable cause—Suit for damages whether 
maintainable. ; 
Held that an action will lie against’ a_person who procures an adjudica- 
tion of insolvency to be made against another where such proceedings are 
found to have been taken maliciously and without reasonable and probable 
cause, and in such a case a suit for damages was legally maintainable. 


Dr, N. P. Asthana and Mr. K. B. Asthana, for the appellant. 

Mr. f. Swarup, for the respondents. 

The following judgments were delivered: 

Wat-ut.an, J.:—These are two connected appeals, one by 
Bahori Lal plaintiff and the other by Chhidda plaintiff arising out 
of two suits filed by them for damages. Both the suits were partly 
decreed by the court of first instance but on appeal the learned 
Civil Judge has dismissed both of them with costs. The two suits 








... “Second. Appeal No. 1674 of 1941, from a decree of Jagannath Tandon, Additional 
Givil Judge of Agra, dated the 3ist of July, 1941, reversing a decree of T. P. Dubey, 
Sune of Fatehabad, dated the 29th of February, 1940. 


(1) (1983) LLR. 55 All. 406. 
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were consolidated in the court of the learned Munsif and they 
were disposed of by a common judgment dated the 29th of 
February, 1940. Similarly the appeals arising out of the two suits 


__were disposed of by the learned Civil Judge by a common judg- 


ment dated the 31st of July, 1941. It will, therefore, be con- 
venient ta dispose of both these appeals to this Court by one 
common judgment. 


The relevant facts necessary for purposes of these appeals are 
briefly these: Sri, Ram and Joti Prasad, defendant-respondents, 
presented an application to the court of the Insolvency Judge at 
Agra on the 29nd of November, 1937, against Bahori Lal and 
Chhidda, plaintiff-appellants, and one Sundar Lal. It was alleged 
that these three persons were indebted to them inasmuch as a decree 
of the court of small causes at Agra for Rs.656-6-6 in favour of 
the applicants was outstanding and that Chhidda plaintiff-appel- 
Jant, was further indebted to Joti Prasad on the basis of a promissory 
note for Rs.150; that these three persons were concealing and 
disposing of their property and they had also given notice to these 


_ ereditors that they had suspended payment of their debts, and that 


Bahori Lal had already disposed of his house with a view to defraud 
the creditors. On these allegations it was prayed that Bahori Lal 
and Chhidda appellants be declared as insolvents and an official 
receiver be appointed to seize their property. The learned 
Insolvency Judge adjudged these persons as insolvents and their 
property was seized by the official receiver. On appeal to the 
learned Civil Judge by Chhidda and Bahori Lal the order of the 


‘Yearned Insolvency Judge was set aside and their property was 


released and they were also allowed costs of both the courts. 
Thereafter Bahori Lal and Chhidda instituted suits Nos. 454 and 
460 of 1939 respectively against Sri Ram and Joti Prasad for 
recovery of damages on the ground that the insolvency proceedings 
had-been taken by the two defendant respondents maliciously and 
without reasonable and probable cause. Each of these suits was 
for the recovery of Rs.500 as damages and it was alleged in these 
suits inter alia that the plaintiffs had suffered much physical end 
mental pain and had been disgraced and lowered in the estimation 
of their friends and -caste fellows. The defendants-respondents - 
contested both the suits on these grounds: 


(1) That the insolvency proceedings were not started 
maliciously and without reasonable and. probable cause; 


. 
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(2) That the present suits for damages for such proceedings i945, 
were not maintainable; : 

(3) That the amount of damages claimed was excessive; os 

(4) That the suits were barred by limitation and also by the , ae 
provisions of section 26 of the Provincial Insolvency Act. 


The court of first instance found that the insolvency proceed- 
ings taken by the defendant-respondents were malicious and with- 
out reasonable and probable cause; that a suit for damages in these 
circumstances was maintainable. _It further-found that the suits 
were within time and they were*not barred by the provisions of 
section 26 of the Provincial Insolvency ‘Act. . Regarding the 
amount of damages, however, the learned Munsif found that 
Chhidda appellant suffered a loss of Rs.10 on account of his absence 
from his business while attending the court in connection with the 
insolvency proceedings. He further held that each of the two- 
plaintiff-appellants suffered a loss of reputation in society and he 
estimated that’ Rs.50 was a fair and reasonable compensation 
for each of them on this account. In the result the suit of Chhidda 
-appellant was decreed with proportionate costs for Rs.60 and the 
other suit of Bahori’ Lal appellant was decreed for Rs.50 with 
proportionate costs against the two defendants. The rest of their 
claims was dismissed. 

Against the decree passed by the learned Munsif in each suit 
the defendants preferred appeals to the learned “District Judge 
and the plaintiffs filed cross-objections on the ground that the 
damages allowed by the court below were too low. The lower 
appellate court also found that the insolvéncy proceedings had 
been started by the defendant-respondents without any reasonable 
or probable cause and that they were actuated by malice. It 
further found that the suits were within time and that they were 
not barred by section 26 of the Provincial Insolvency Act, but it 
held that both the suits for damages were legally not maintainable. 
In effect, therefore, the lower appellate court affirmed all the find- 
ings of the trial court with one exception, that is differing from 
the court of first instance it held that the suits were not legally 
maintainable. In view of these findings both the appeals were 
allowed and the cross-objections dismissed with costs. : 


Bahori Lal 
v, 


« Wak-ullah, 
J 


The principal question that we have to decide in these appeals’ 
is whether the two suits for damages were in the circumstances set- 
out above, legally maintainable. At the out-set it must be stated 
that it is an actionable wrong to institute certain kinds of legal 
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tas PTOceedings against another person maliciously and without reason- 
able and probable cause. It is well known that malicious criminal 
Bahon Lal proseciltions afford a good ground for instituting suits for damages. 
- giRam In Savile v. Roberts (1) the authority which established the tort of 
malicious prosecution in’ its modern form, Hot, C. J., laid down 
Wok-utan, that the gist of the action was “damage” and defined it to be one of 
three kinds: ; 
“(1) Damage to a man’s fame, as if the matter whereof he is 
accused be scandalous; 
(2) Damage to the person, as where a man is put in danger to 
lose his life or limb or liberty; and 
(3) Damage to his property, as where he is forced to expend 
his money in necessary charges to acquit himself of the crime of 
which he is accused.” 


~ But, generally speaking, it is not an actionable wrong to insti- 
tute civil proceedings without reasonable and probable cause everr 
if malice be established. The law allows every person to employ 
its process for the purpose of asserting his rights without subjecting 

_him to any liability other than the liability to pay the costs of the 
proceedings, if unsuccessful. The reasons for this rule were 
expounded by the court of appeal in Quartz Hill Gold Mining Co. 
y. Eyre (1) where Bowen, L. J., quoted with approval the doctrine 
laid down by Hott, C. J., in the case of Savile v. Roberts (ubi 
supra). After discussing the matter at some length he came to 
this conclusion at page 689: 

“Yt is clear that Hotz, C. J., considered one of those three heads 
of damage necessary to support an action for malicious prosecution. 
...In no action, at all events, in none of the ordinary kind, not 
even in those based on fraud where there are scandalous allegations 
in the pleadings, is damage to a man’s fair fame the necessary and 
natural consequence of bringing the action.” . 

At page 691 Bowen, L. J., further stated : . 

* “But although an action does not give rise to an action for mali- 
cious prosecution inasmuch as it does not necessarily and naturally 
involve damage, there are legal proceedings which do necessarily 
and naturally involve that damage; and when proceedings of that 
kind have been taken falsely and maliciously and without reasonable 
or probable cause, then, inasmuch as an injury has been done, the 
law gives a remedy. Such proceedings are indictments .. . but 
there are other proceedings which necessarily involve damage such 
as the presentation of a bankruptcy petition against a trader . . - 
but a trader’s credit seems to me to be as valuable as his property 

1) (1698) 1 La, Raym. 374-91 E.R. 1147. (2) (1882-83) 11 Q.B.D. 674. 
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and the present Proceedings in bankruptcy although they are dis- 
similar to proceedings in bankruptcy under the former Act they 


1945 


resemble them in this that they strike home at a man’s credit and there- Behort ral 


fore I think the view of those Judges is correct who held in Johnson 
vy, Emerson (1), that the false and malicious presentation, without 
reasonable and probable cause of a bankruptcy petition against a 
trader under the Bankruptcy Act, 1869, gave rise to an action for 
malicious prosecution.” 

It is thus clear in the light of the above decision that an action 
analogous to ‘malicious prosecution would lie for maliciously and 
without reasonable and probable cause instituting certain forms 
of civil proceedings against another. Such proceedings, though 
civil, are not ordinary actions and fall within the: reason of the 
law which allows an action for the malicious prosecution of a 
criminal charge. They are generally speaking proceedings which 
tend to cause an injury, at any rate, to the credit, fair fame, and 
reputation, immediately that they are instituted. They have been 
compendiously described under the head of “Malicious abuse of 
civil proceedings”. The principles which govern such actions are 
the same as are applicable to actions for malicious prosecution, 
mutatis mutandis. 


The principles laid down by the Court of Appeal in the case 
of Quartz Hill Gold M ining Co. v. Eyre mentioned above have been 
followed and acted upon in a large number of cases decided by 
this Court as well as by other High Courts in India. It is true 
that no case similar to the present one appears to have been decided 
by the courts in India. - Tt has however been held by the Allahabad 
High Court that a suit lies for damages for malicious proceedings 
taken under section 107 of the Code of Criminal Procedure against 
@ person inasmuch as such proceedings ‘attack the credit and 
reputation in the locality of the individual concerned [see Mu- 
hammad Niaz Khan v. Jai Ram (2)]. Again it has been held by 
the Madras High Court that a suit lies for maliciously securing 
the attachment of a person’s property inasmuch as such proceedings 
must necessarily injure the credit and reputation of the party 


Sri Ram 


Waki-ullah, 
J. 


against whom the order is made. General damages, therefore, . 


were recoverable (vide Palani Kumarasamia Pillai v. Udayar 
Nadan (3). Again it has been held by the Calcutta High Court in 
Har Kumar De v. Jagat Bandhu De (4) that where a temporary 


injunction is wrongfully obtained on utterly insufficient grounds. 


(€ (1871) LR. 6 Ex. 329. (2) (1919) LL.R. 41 All. 508. 
(3) (1909) LL.R. 32 Mad, 176. ( (1926) LL.R. 58 Cal. 1008. 
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a suit for damages is maintainable. ‘To the same effect is the 


Behorita: decision of the Allahabad High Court reported in Mizaji Lal v. 


Le 
Sri Ram 


Wali-ullah, 
J. 


Babu Ram (1). In the case of Bishan Singh v. Wyatt (2) Muxerjl, 
J., is reported to have observed as follows: 

-“The broad proposition that the institution of an ordinary civit 
action, however, unfounded, vexatious and malicious it may be, is 
not a good cause of action must be qualified when there has been 
arrest of person or seizure of property.” 


In Arjun Singh v. Parbati (3) a Bench of two learned Judges 
of this Court: has held, followirig the principles laid down in 
Quartz Hill Gold Mining Co. v. Eyre, that although as a general 
rule the mere failure of a litigant to establish his claim to a relief 
in a civil suit does not usually give the successful party a cause of 
action for damages simply by reason of his success yet the case is 
different where the bringing of the case does as a necessary conse- 
quence involve an injury to property which cannot be compensated 
by the grant of costs in the action. ‘Again in Bishambhar Nath v. 
Gaddar (4) two learned Judges of this Court laid down the 
principle that the wrongful act of the defendant in the suit could 
be the basis of an action for genéral damages in addition to the loss 
of property actually incurred by the plaintiff in consequence of the 


. wrongful attachment. “To the same effect are the decisions of the 


Madras High Couit in Nanjappa Chettiar vy. Ganapathi Gounden 
(5) and Nicholas v. Sivarama Ayyar (6). A malicious attempt to 
get a:person declared a lunatic has been held by the Madras High 
Court to constitute a good cause of action for a suit of this nature, 
vide Sriramulu Naidu vy. Kolandaivelu Mudali (7) (cf. also Cooley 
Torts, Volume 1, pages 341 and 448). Again, maliciously procur- 
ing arrest or attachment in execution of a decree has been held to 
give a good cause of aetion for a civil suit for damages (vide Velji 
Bhimsey & Co. v. Bachoo Bhaidas (8).] « Similarly where proceed- 
ings were launched maliciously and without reasonable and 
probable cause against a legal practitioner under the Legal Practi- 
tionérs Act for professional misconduct it has. been held by this 
Court in Nitya Nand Mathur v. Babu Ram (9) that an action for 
malicious abuse of process would lie. This judgment by a learned 


* single Judge’ of ‘this Court was affirmed in an appeal under the 


Letters Patent by two learned Judges of this Court in Babu Ram 
v. Nityanand Mathur (10). 


(1) LL.R. [1943] All. .885. (2) (ISHS 16 C.W.N. 540. 

(3 (1922) LL.R. 44 All. 687. (4) (911) LL.R. 33 All. 306. 
(5) (1912) LL.R. 35 Mad. 598. (6) (192% I.L.R. 45 Mad. 527. 
(7) (1916) 81 M.L.J. 479. (8y (1924) LL-R. 48 Bom. 691. 


(9) [1937] A-L.J. 528. (10) T-L.R. [1939} Atl. 224. 
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So far as the cases decided by English courts are concerned it is 
perfectly obvious that an action will lie against a person who 
procures an adjudication of bankriptcy to be made against another 
where such proceedings are found ‘to have beén taken maliciously 
and without reasonable and probable cause vide Johnson v. 
Emerson: (1). Similarly a malicious and groundless attempt to 
have a company wound up as insolvent has, on the same principle, 
been held to amount to an actionable tort (vide Quartz Hill Gold. 
Mining Co. v. Eyre, mentioned above). It hag been held that 
in cases like these such proceedings tend directly to injure or 
destroy credit and therefore they necessarily involve damage and 
thus afford a good cause of action though no pecuniary loss or 
special damage may have been suffered. Similarly malicious ‘arrests 
of persons on civil process affl malicious execution proceedings 
have been held by courts in England to afford a good ‘ground for 
a suit for damages. wt 


The above instances cannot be considered to give an exhaustive 
list of all varieties of cases in which an action will lie for malicious 
abuse of civil proceedings. After referring to the cases mentioned 
above in which English courts have held that a suit for malicious 
civil proceedings would lie, Sir John Salmond in. his well-known 


Batori Lal 


® 
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book on the Law of Torts, seventh edition, page 617, observes as ° 


follows: ; Z 
“To what classes of civil proceedings this rule of exemption 
applies is far from clear. Will an action lie at the suit of a person 
maliciously’ joinéd ag-a co:respondent in a“divorce suit, or at the 

suit of a person against whom affiliation proteedings have ‘been 
maliciously taken, or at thé suit of a solieitor whom the defendant 
has maliciously endeavoured to have struck off the roll? If malicious 
proceedings in bankruptcy are, as we have seen; a good..cause of 
action, there seems no reason why a similar conclusion should. not 

be drawn with respect to the proceedings mentioned.” * 

The provisions of section 26, sub-clause (2) of the Provincial 
Insolvency Act (V of 1920), to my mind, clearly assume thatthere 
is a right of action for a suit of this nature. , ' Bolte 


Considering the principles on which the abeve cases have been 


decided it seems to me very clear that in a case like the presént the” 


plaintiffs must be held to have had a good cause of actién. As 


mentioned above, both the courts below have concurred in finding | 


that the application for insolvency made by the defendants -was 


made maliciously and without a reasonable and probable cause. © 


(1) (1871) LR. 6 Ex. 329. 
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The mere presentation of the petition for insolvency ,would tend 
to injure the credit and the reputation of the plaintiffs in the 
society in which they move. But here the matter went much 
further. They were actually adjudged. insolvents and their pro- 
perty was seized by the receiver. It was, however, at the appellate 
stage that the adjudication was annulled and their property 
restored to them. There can, therefore, be no doubt whatsoever 
that both of them suffered grievous damage as contemplated by 
the law. The learned Judge of the lower appellate court was, 
in my judgment, entirely in error when he observed : 

“It may be said that there was a damage to the plaintiffs’ fame on 
account of those proceedings but as none of the plaintiffs is a trader 
therefore these insolvency proceedings could have no effect on the 
plaintiffs’ fame as it is the fame of a trader only that suffers on 
account of insolvency proceedings.” 

On principle in a matter like this there can be no distinction 
between a trader and a non-trader for each of such persons has a 
credit and a reputation at stake. In Wyatt v. Polmer (1) which 
was a case of a non-trader and where it was contended that an 
action will not lie unless special damage was alleged, Linptay, 
M. R., made observations which to some extent support this view 
of mine. In view of the above I am clearly of the opinion that 
the plaintiffs in these cases had a good cause of action for damages. 


‘The result, therefore, is that I-would allow both the appeals, 
set aside the decrees passed by the lower appellate court and restore 
those of the court of first instance with costs throughout. 


Sinn, J.:—I agree. 





Before Justice Sir James Allsop and Mr. Justice Bennett 
DIGBIJAI NATH (DeEFENpanT) v. TIRBENI NATH TEWARI 


(PLAINTIFF)* 
Contract Act, (IX of 1872), section 73—Interest—Whether can be claimed 
6 as. damages for breach of contract 


There is no authority for the proposition that interest cannot be claim- 
ed by way of damages for breach of a contract under section 73 of the 
Contract Act. 


. Mr. S. B. L. Gour, for the appellant. 
Messrs. P. L. Banerji and N. Upadhiya, for the respondent. 


ne EE REaT 
*First Appeal No. 373 of 1942, from a decree of Hias Ahmad, Civil Judge of Gorakh- 
pur, dated the $lst of July, 1942. : 


(1) [1899] 2 Q.B. 108(110:- 
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The judgment of the Court was delivered by— . 1945 
’ BENNETT, jJ.:—This is an appeal by a defendant, Mahanth “Digbijei 
Digbijai Nath, who was sued by the respondent Tirbeni Nath ath 
- Tewari for a sum of Rs.4,001 with damages amounting to Rs.1,200 Titheni Nath 
or in the alternative a sum of Rs.61] by way of interest on the 
- sum of Rs.4,001. The parties reside in Gorakhpur. ” The plain- 
lif-respondent is a contractor and the appellant is the owner of 
certain forest property at Sonari. It is common ground that on 
the 5th July, 1940, the parties entered into an agreement whereby 
the plaintiff undertook to pay the defendant a sum of Rs.27,250 
for certain rights of extraction from this forest. It is also common 
ground that a sum of Rs.1,001 was paid by. the plaintiff as earnest 
money to the defendant on that date, and that a further sum of 
Rs.3,000 was paid by the plaintiff to the defendant on 9th July, 
1940. After that it is said that a difference of opinion occurred 
between the parties in regard to the terms of the contract and no 
further action was taken in pursuance of it. The defendant sent 
a notice to the plaintiff.on the 25th November, 1940, in which he | 
said that the plaintiff had promised to execute a deed of agreement 
according tothe terms settled within a weck. He had not done so 
and the-defendant had been suffering great loss. He gave a notice 
to the plaintiff to execute the agreement within a week of the 
receipt of the notice, intimating that otherwise the plaintiff would 
not be entitled to recover the sum of Rs.4,001, which he referred 
to as earnest money, and he (the defendant) would be entitled to 
sell the forest to another person. 
The suit was instituted on the 13th November, 1941. Accord- 
ing to the plaint, the sum of Rs.3,000 was paid by the plaintift 
by way of advance on the 9th July, 1940, as the defendant was 
in need of money. The plaintiff alleged that the defendant had 
agreed: to execute a patta or lease, the understanding being that 
cutting was to commence after its execution. The defendant 
evaded execution of the lease, and when the plaintiff sent him a 
notice demanding the return of his money he ignored the demand. 
In his written’ statement the defendant-appellant admitted 
receipt of the sums of Rs.1,001 and Rs.3,000 and stated that accord- 


ing to the agreement the plaintiff should bave paid a further sum 
of Rs.6,000 by the 18th July, 1940, Rs.10,000 by the 30th March, 
1941, and Rs.7,249 by the end of July, 1941. It was also agreed 
that the terms of the agreement should be reduced to writing and 


a deed of agreement executed by the plaintiff within a week. The 
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defendant had sent the notice referred to to the plaintiff because: 
the plaintiff had himself broken the contract by not executing 
the agreement. qo 


The learned Civil Judge framed the following issues: 


(1) Did the plaintiff agree to pay the sale consideration at 
specified dates apd did he also agree to execute an eqrarnama or 
not? 


(2) Is or is not the plaintiff entitled to the damages or to the 
interest claimed? Is the amount of the damages claimed 
excessive? 

(3) Is or is not the plaintiff entitled to get back Rs.4,001 which: 
has been paid to the defendant? 

(4) To what relief is the plaintiff entitled? 


The Civil Judge found that the defendant had resiled from the 
contract in consequence .of a rise in the price of timber or the 
probability of such a rise. He was of opinion that the plaintiff's 
oral evidence was more reliable than that produced by the defen- 
dant and he also thought that the documentary evidence, to a great 
extent, supported the plaintiff's case. He, accordingly, decreed 
the suit for the amount paid by the plaintiff, namely Rs.4,001 
together with interest thereon amounting to Rs.611 as claimed. 


Before coming to the merits of the case, we have to deal with 
the objection taken by the appellart in. the last ground of the 
memorandum of appeal. This is that he was seriously prejudiced 
by the rejection of his application for the appointment of a com- 
missioner to record his evidence. It appears that the court 
originally allowed an application made by the defendant that his 
evidence should be recorded on commission. This was on the 9th 
July, 1942. The ground on which he wanted to have his evidence 
recorded was that of illness. No further steps were, however, 


‘taken at that time to have his evidence recorded. It is said, and 


it appears to be a fact, that there had been negotiations between 
the parties for a compromise, but it would also seem that those 
negotiations had been broken off before the 9th July, 1942. At 
all events we find that the plaintiff’s evidence was recorded from 
the 24th July, 1942, that three witnesses for the defendant were 
examined on the 28th July, and that the plaintiff himself was 
examined on the 28th July. On the 30th July, 1942, an applica- 
tion was presented on behalf of the defendant, supported by an 
affidavit, in which it was stated that he had gone to Benares on 
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the 25th July for examination bya Vaid. He had intended staying 1945 
there for a short time only, but his condition had deteriorated and “Digbijei _ 
-he was unable to return to Gorakhpur. He had received a aes 
telegram from his general agent on the previous day, that is the i ar Sie 
29th July, informing him that he would be examined by the com- 

missioner on the 30th July. He had replied by telegram that he 

could not come from Benares. It was prayed, therefore, that a 
commission might be issued to have his evidence taken at 

Benares. : ; 


The Civil Judge passed an order on the same date in which 
he said that he was not satisfied that all the allegations made in the 
application or affidavit were correct. He added that if they were 
correct the simple fact remained that if the defendant had really 
been anxious to have his statement recorded that could have been 
easily recorded much earlier. So no case had been made out 
for issuing a commission to Benares or for adjourning the case. 


It has been contended by the learned counsel for the appellant 
that this order was not justified, but we see no reason to accept 
the contemtion. The circumstances are undoubtedly suspicious. 
Evidence in the case was already being recorded when the defen- 
dant left fot Benares. We are not satisfied that it was necessary 
for him to go there. We are not, therefore, prepared to hold that 
an adjournment should have been granted to give the appellant a 
further opportunity of having his evidence recorded On commis-~ 
sion. 


We come now to the facts of the case... Among the witnesses 
produced by the appellant was his general agent, Chandrabali 
Pande, who appears to have been present when the’ partiés came 
to the agreement of the 5th July. According to his eviderice, the 
parties agreed that a sum of Rs.10,000 should be paid by the plain- 
tiff by the 18th July, 1940; and that then a patta and qabuliyat 
would be executed. This is not precisely what the appellant 
himself stated in his written statement. There he said that an 
agreement had to be executed within a week, whereas according to 
his general agent it was to be executed after the payment of 
Rs.10,000, nearly two weeks being allowed for this payment. The 
general agent was also unable to explain why payment of as much 
4s Rs.10,000 was required by the 18th July. He further admitted 
that he was unable to say whether the earnest money was Rs.4,008 
or Rs.10,000. 
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Reference has been made to a draft agreement which is said 
to have been drawn up on the 5th July and also to an agreement 
which was actually executed in respect of the same forest a year 
later. The draft-agreement, Ex. A, naturally supports the case 
set up by the appellant in his written statement. The deed of 
agreement executed on the 3rd August, 1941, between the appel- 
lant and a third party (Ex. B) shows that the earnest money paid 
was Rs.1,00] and thereafter other instalments of a total sum of 
Rs.28,000 were to be paid on the 20th August, 1941, 30th April, 
1942, and by the end of August, 1942. It was presumably 
intended by producing this deed to show that similar procedure 
was followed in 1941-42 as had been contemplated for 1940-41. 
There is, however, one important difference, this being that the 
agreement of 1941 was executed on the same day that payment of 
earnest money (Rs.1,001) was made. In the present case too the 
draft deed of agreement was ready, according to the appellant’s 
case, on the 5th July, 1940, and there is no apparent reason why ~ 
execution should have been deferred for a week. This throws 
serious doubt on the truth of the appellant’s version. 


_The respondent himself gave evidence. The only doubt with 
regard to his story would appear to be in respect of she payment 
of Rs.3,000. He says that he paid this sum because he was pressed 
by the appellant and he implies that the appellant was not willing 
to execute a patta before payment, but there is also some evidence 
which suggests that this payment was made by way of. “‘nikasi”, 
the meaning of this presumably being that such payment was 
required before extraction commences. 


We have been taken through all the evidence in the case by 
the appellant’s learned counsel and we think that the view taken 
by the court below as regards the facts was justified. We see 
no reason to doubt that the appellant btoke the contract by refusing 
to execute a patia. His general agent’s evidence shows that it was 
intended that a palia should be executed. 


It was stated by the learned counsel for the appellant that 
according to the agreement arrived at on the 5th July, 1940, the 
whole sum paid was to be forfeited if the defendant did not execute 
the deed of agreement, but we can find no evidence to this effect 
and it seems clear that only the sum of Rs.1,001 was paid by way 
of earnest money. It may be that if the plaintiff had broken the 
contract the defendant would have been entitled to retain that 
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sum, but on the view which we have taken of the facts it is not 
necessary to consider that. ""Digbiias 


Learned counsel for the appellant contended that the plaintiff Nath 
was not entitled to any interest by way of damages and he cited Tirbont Nath 
in support of this contention the Privy Council case of Bengal ~"™" 
Nagpur Railway Co. v. Ruttanji Ramji'(1). The passage on which 
he relies (at page 173) runs thus: 


“The learned Judges of the High Court have allowed interest by 
way of damages caused to the plaintiffs for the wrongful detention 
of their money by the railway, but the question is whether this view 
can be sustained. There is a considerable divergence of judicial 
opinion in India on the question of whether interest can be recoyered 
as damages under section 73 of the Indian Contract Act, where it is 
not recoverable under the Interest Act. Now, section 73 of the 
Indian Contract Act gives statutory recognition to the general rule 
that, in the event of a breach of a contract, the party who suffers by 
such breach is entitled to recover from the party breaking the con- 
tract compensation for any loss or damages thereby caused to him. 
On behalf of the plaintiffs, reliance is placed upon illustration (n) 
to that section. The illustration; however, does not deal with the 
right of a creditor to recover interest from his debtor on a loan 
advanced “to the latter by the former. It only shows that if any 

.pétson Breaks his contract to Pay to another person a sum of money 
on a specific date, and in consequence of that breach the latter is 
unable to pay his débts and is ruined, the former is not liable to 
make good to the latter anything except the principal sum -vhich 
he promised to pay, together with interest up to the date of pay- 
ment.” 


We do not consider that this case is authority for the propesi- 
tion that interest cannot be claimed by way of damages for breach 
of a contract under section 73 of the Contract Act. All that was 
held in it was that interest cannot be allowed by way of damages for 
wrongful detention of debt. Where payment of money is claimed 
on a contract interest cannot be allowed except under the provi- 
sions ot the Interest Act. The position is different where intérest 
is claimed as part of the damages for breach of a contract. We 
see no objection, therefore, to interest being allowed by the Civil’ 
Judge by way of damages on the amount paid by the plaintiff- 
respondent. 7 

Finding no reason to differ from the learned Civil Judge we 
dismiss this appeal with costs, : 
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(1) [1938] ALJ. 169. 
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REVISIONAL CIVIL - 

Before Mr. Justice Wali-ullah and My. Suitice. Sinha 
LIAQAT HUSAIN (Appzicant) v. VINAY PRAKASH AND ANOTHER 
(OprosiTE-PaRTIES)* 

‘Criminal Procedure Code, section. 476—Notice _under—Desirability of— 
The words “ expedient: in the interest of justice” explained 


Although the plain terms of section 476 of the Code of Criminal Pro- 
cedure do not insist uppn notice, nevertheless it is highly desirable that 
such notice should be given but with reception of the additional evidence 
it becomes imperative upon the court to give proper notice. 


Before a court can start the machinery contemplated by this provi- 
sion. of law against a private individual he must be clearly told that his 
prosecution is in the interests of justice. ‘Till this condition is fulfilled 
there can be no foundation for a proceeding of this character. 

- Messrs. Ambika Prasad and G. S. Pathak, for the applicant. 

Mr. A. Sanyal, for the opposite parties. 

The judgment of the Gourt was delivered a 


Sina, J.r—This is an application under section 115 of the 
Code of Civil Procedure against an order of the learned Additional 
District Judge of Moradabad affirming, in substance, the complaint — 
made by the learned Munsif under section 193 of the Indian Penal 
Code. The facts cover a long period and are somewhat involved. 
Briefly they are these: 


On the 15th of August, 1931, Shiam Sunder and Ram Chander . 
executed a promissory note in favour of a man named Bhagwan 
Chand. Bhagwan Chand died and his two sons, Vinay Prakash 
and Krishna Prakash, brought a suit on its basis on the 8th of 
August, 1939. It was alleged that the promissory note had been 
kept alive by certain acknowledgments. The claim was made for 
a sum of Rs.2,140 after giving credit for Rs.203.. For the 13th of 
September, 1939, the hearing of the case was fixed and on that day, 
at the request of the defendant, the case was adjourned conditional 
on his payment of a sum of Rs.21. The 26th of September, 1939, 
was fixed for filing the written statement and the 10th of October, 
was fixed for the settlement of issues. On the 30th of September, 
1939, the written statement was filed, but it was struck off. It 
might be mentioned that there was a plea in the written statement 
that the payment of Rs.450 was made towards a partial discharge 
of the debt. On the 10th of October, 1939, issues were settled 


/*Givil Revision No. 291 of 1942, from an order of F.-N. Crofts, Additional District 
Judge of Moradabad, dated the 19th of May, 1942. 
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.and the statement of Shiam Sunder was recorded.. It is this state- 
ment which: fornis: the basis of the subsequent proceedings. To 
the precise terms-of thé statement we shall come a little later. On 
athe samé day ait ex parte decree was passed and the defendant 
challenged this by. means of an appeal. 


There is another chapter in this litigation which might also be 
mentioned. Against the order striking off the defence there was 
an appeal to the District Judge. The appeal was allowed and 
the case was sent back. The defendant applied for a refund of the 
court-fee but this prayer was refused. He came in revision against 
it. This application for revision was allowed by a learned Judge 
‘of this Court on the 25th of September, 1941. The record of the 
‘ase remained in this Court after the presentation of the application 
in revision up to at least the 24th of February, 1942. After the 
Temand the case was taken up on the 6th of August, 1940. Shiam 
Sunder was examined and so was a witness on his behalf, namely 
Liaqat Husain. On the 7th of August, 1940, an application to 
withdraw the plea of payment embodied in the written statement 
was made by Shiam Sunder. On the 9th of August, 1940, the 
suit was decreed. On the 14th of December, 1940, two applica- 
_ tions were made -against Shiam Sunder and one against Liaqat 
- Husain by Vinay Prakash and Krishna Prakash praying that pro- 
ceedings under section 476 be started against both. The’ applica- 
tions against Shiam Sunder were treated as one Miscellaneous 
- Case No. 75 and that against Liaqat Husain as Miscellaneous Case” 
No. 76. It is significant that on this date the record was in this 
Court and a prayer was made on behalf of the plaintiffs for the 
adjournment of the case till the return of the record from this 
Court. This prayer was granted. On the 24th of January, 1941, 
there was another adjournment up to the 22nd of March, 1941. 
‘On the 10th of February, 1941, Shiam Sunder made an application 
very niuch to the same effect. On the 18th of Match, 1941, another 
application was made by the plaintiffs for the consolidation of the 
two Miscellaneous Cases Nos. 75 and 76. Various adjournments 
in consequence of the presence of the record in this Court, were 
made till we come to a date, the 13th of September, 1941. When 
the case was taken up on the 13th of September, 1941, it was 
found that the record was still in this Court and the plaintiff was 
given an opportunity to furnish the information regarding the 
number and the date of the. application in revision. This was 
done and the 6th of December, was the next date fixed. On. the 
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5th of December, 1941, however, the defendant applied that the 
case should be taken up. The case was taken up on the 6th of 
December, 1941. The order of the 13th of September, 1941, muist 
be reproduced in extenso: 
“ Because the counsel for the applicant has not been able to tell * 
the Court the number of the appeal (revision) pending in the Fligh 
Court, therefore it is ordered that the counsel should be informed 
that the case (No. 76) will be taken up on that date, the 6th of 
December, 1941.” * 


We find in the order sheet the following entry on the 6th of 
December, 1941: 


“The case was taken up today. The counsel for the parties are 
present. The statement of Raj Kumar (Bahadur) was recorded. 
On behalf of. the applicant two papers were produced in support of. 
his case. The counsel for the parties have been heard. Let a com- 
plaint against Shiam Sunder and Liaqat Husain under section 193 
of the Indian Penal Code be made to the District Magistrate and a 
copy of the judgment be placed on the record of Miscellaneous 
Case No. 76 of 1940.” 


The offending statements against the applicant Shiam Sunder 


‘4re these: 


“ (a) In February, 1933, Bhagwan Chand told me that his wife 
was not there and that the rugqga was with her, 

(b) When the payment of Rs.450 was made in February, 1933. 
Bhagwan Chand was present at the place of Dr. Murari Lal. 

(c) Liaqat Husain was present.” 

The main attack was directed only against (a) and (6). 

Additional evidence was admitted in the shape of a diary of 
Bhagwan Chand in order to prove that his marriage had taken 
place in 1935 and the statement attributed to Bhagwan Chand 
that the promissory note was with his wife was therefore wrong. 
The second piece of additional evidence consisted of a letter 
of the Treasury Officer which showed that Dr. Murari Lal had died 
on fhe 13th of August, 1932. This was filed to demolish the state- 
ment that Bhagwan Chand was present at the place of Dr. Murari 
Lal in February, 1933. 

The learned Munsif, on a consideration of the materials as they 
existed before the admission of this additional evidence as also after 
its admission, came to the conclusion that a complaint should be 
made against Shiam Sunder and Liaqat Husain. 

On appeal, the learned Additional District Judge, in effect, 
affirmed the order of the learned Munsif although he found that 
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the form of the learned. Munsif’s order did not meet with the 


kequiremenis of the law. He wound up his judgment in these 
terms: : 

“T' dismiss these two appeals on the merits but I notice that the 
Munsif has not made a Proper complaint. He has merely said that 
the papers will be sent to the District Magistrate for prosecution of 
the two appellants. He should have a look at section 193 of the 
Indian Penal Code and make a formal complaint based on the model 
charge sheet which will be found in most commentaries on the Code, 
and give the actual words which form the basis of the complaint. 


Shiam Sunder and Liaqat Husain have come before us in 
revision against this order. 

The first contention is that the applicant never had any proper 
: opportunity to put forward his case, in other words he was not 
given proper hearing. We think that this contention is sound. A 
perusal of’ the order sheet makes it: abundantly clear that the 
main purpose for which the hearing had been adjourned to the 


6th of December, 1941, was to ascertain whether the record had, . 


gone back from this Court. It is not surprising if the applicant 
was under the impression that the case could only come up after 
the receipt of the record by the learned Munsif. We, therefore, 
think that the applicants never had Proper notice and were certainly 
taken unawates,..It has been held in a number of cases that 
although the’ Plain terms oF section. 476 of the Code of Criminal 

tocedure do not insist upon “Tidtice, nevertheless it is highly 
desirable that such notice should be given (seé-Znayat Ali v. Mohar. 
Singh (1), Ram Piari Rai y. Emperor (2), Imam Ali'¥.. Emperor (3) 
and M. Mohamed Kaka v. District Judge, Bassein (4).° With the 
reception of additional evidence it became imperative. upon the 
court to give proper notice. 


We now turn to another aspect of the case. Even the additional 
evidence does not, in our opinion, conclusively prove that the state- 
ments in question were wrong. All that Shiam Sunder had said 
was that the payment of Rs.450 was made in February, 1933, at the 
house of Dr. Murari Lal, Murari Lal might have been dead or 
living but it is possible that hig house might, even after his death, 
be called by his name. Coming now to the first statement, that 
Bhagwan Chand had told him that his wife was not there and that 
the ruqga was with her, his diary is a highly suspicious document. 


1) (1906) T.L.R. 28 All. 149, (2) (1912) 10 A.L.J. 247. 
8 are. 1924 AML. 443. 4) rd 1937 Rang 62. 
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198 The complaint was filed on the 8th of August, 1939. Krishna 
Lingat Prakash was described as a minor aged four. This means that he _ 
‘Bossin was born sometime in 1935. This evidence cuts across the 
Bilal evidence furnished by the diary. 


We, therefore, think that even the additional evidence did not 
conclusively demonstrate that the offending statements were wrong. 


+ It has also been contended that on the 7th of August; 1940, the 
applicant made an application withdrawing the plea of payment. 
This plea of withdrawal is, if anything, a factor in favour of the 
applicant. Even if he took a wrong plea in the written statement 
and made a wrong statement in the witness-box, he did not stick 
to it but corrected himself as soon as he found that the statement 
was wrong. Although the facts are somewhat different, the prin- 
ciple underlying the decision in Maharaj Prasad v. Emperor (1) is 
in favour of the applicant. — 5 


It has been contended that, there has been enormous delay in 

_ the. proceedings and that the applicant has been sufficiently 

ished by the. suspense in which he has been all these years. 

This is also a factor in favour of the applicant. ‘The Rangoon 
case supports this contention. ie aes 


Lastly it has been contended that there is no finding that the 
prosecution was “expedient in the interests of justice’. This . 
contention is founded on the language of section 476 of the Code 
of Criminal Procedure and is, we think, correct. Before a court 
can start the machinery contemplated by this provision of the law 
against a private individual he must be clearly told that his 
prosecution is in the. interests of justice. Till this condition is 
fulfilled there can be no foundation for a proceeding -of this 
character. ; 


“On a consideration of all the facts, we have come to the con- 
clusion that it is not a fit case in which a complaint should be 
filed against the applicants. In Jadu ‘Nandan Singh v. Emperor 
(2), it was held by a Bench of the Calcutta High Court that; 

_“ No sanction should be granted, or prosecution directed, unless 
there is a reasonable probability of conviction, though the authority 
granting a sanction under section 195 or taking an action under 
section 476, should not decide the question of guilt or innocence. 
Great care and caution are required before the criminal law is set in 


(1) (192%) 21 ALJ. 678. @ (1910) LLR. 87 Cal. 250. 
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motion and there must be a reasonable foundation for ‘the charge in 

, Tespect of which a prosecution is sanctioned or directed.” 

We respectfully agree with the above observations and feel that 
the present case does not answer the test laid down by their Lord- 
ships. ; 

We, therefore, allow this application in revision, digmiss the 
application made on behalf of Vinay Prakash and Krishna Prakash 
dated the 14th of December, 1940, and quash all proceedings up 
to this date pursuant to this application, 





Before Mr. Justice Wali-ullah and Mr. Justice Sinha 
DEBI DAS anp orners (DEFENDANTS) v. KESHAV DEO (PLaintier)* 
Arbitration—Arbitrator given wide power to hold open or confidential 
enquiries and decide accordingly—Minors objecting to award-—Plea 
of non-receipt of notice of proceedings and non-representation of interest 
—Award not open to challenge. 
. Where the matter was referred to arbitration and the terms of reference 
were .very wide and ,the arbitrator had authority under. them to hold 
- enquiries, either open or confidential, and decide the case accordingly, 
held that under the circumstances the objection of the minors that the 
arbitrator did not give them: any notice of the proceedings, no body 
represented them and their interests were not properly safeguarded, cannot 
be upheld and the award of the arbitrator is not open to challenge. on 
those grounds. 


Mr. B. Agarwala, for the applicants. 
“Mr. Parina Lat, Pop vg ‘Opposite party. 
The judgment of the Court was delivered by— 


‘Sinua, J.:—These are two applications in revision against an - 


order of the learned Civil Judge of Aligarh by which fie repelled 
certain objections to an arbitration award and passed a decrée in 
terms thereof. 

One Bhawani Das had three sons, Devi Das, Dhori Mal, and 
Kishori Lal. Bhawani Das and his sans made a mortgage of their 
tesidential house in favour of the Opposite party, Keshav Deo, 
for a sum of Rs.2,000. This mortgage was granted on the 22nd 
of December, 1933, and, on‘ the 19th of December, 1939, the 
mortgagee put his mortgage in suit against the sons and grandsons 
of the deceased Bhawani Das, for a sum of Rs.3,391-12-0. * ; 

‘The defence, in the main, was that full consideration did not 
pass and, at all events, the debt was not justified by legal necessity. 


—_, 











Aligarh, dated the 18th of April 1943 


“Civil Revision No. 422 of 1942, from an order of Hardeo Singh, Civil Judge of. 
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On the¥ 25th of February, 1941, the learned Munsif decreed 
the suit for Rs.1,500, principal, and the balance on account of 
interest, total Rs.2,543. He held that, out of the sum of Rs.2,000, 
Rs.500, left in the hands of the mortgagee to discharge the debt, 
on the basis of a promissory note, was never paid, inasmuch as se 
promissory note was a fictitious transaction. 


Both parties were dissatisfied with this decree and both chal- 
lenged it by means of two appeals. On the 8th of January, 1942, 
the matter was referred to the arbitration of a member of the bar, 
Rai Bahadur Sohan Lal. The terms of reference were very wide 
and the arbitrator had authority under them to hold inquiries, 
either epén or confidential, and decide the case accordingly. The 
arbitrator was allowed time to return the award by the 10th of 
February, 1942. 


It appears that some of the deRadaats, who are Nos. 5 and 8 
before us, were minors and a lawyer of the name of Mr. Beni Ram 
Gupta was appointed as their guardian. Mr. Beni Ram Gupta, 
on the 23rd of January, 1942, prayed for some fee. The learned 
Civil Judge passed the following order: “‘Ask the vakil to arrange 
payment.” No payment was made till the 15th of Apri, 1942! 
But the arbitrator had returned the award before that date. 
Indeed, he had done so on the 28th of February, 1942, after the 
extension of time granted to him by the learned Civil Judge. 


Exception was taken to this award on behalf of the minors, | 
with which alone we are coneerned at this stage, that the arbitrator ; 


did not give them any notice of the proceedings, nobody repre- 
sented them and their interests were not properly safeguarded. 


The learned Civil Judge -has, as already mentioned, repelled 


these objections and passed. a:decree in terms of the award. ° The 
defendants have come before.us in revision. 4 
There can be no doubt that the terms of the award were very 
wide.. They gave full power to the arbitrator to decide the case 
to the best of his light and judgment and in any manner he deemed 
proper. In the case of Husain Bakhsh v. Lachhman Das Mathra 
Das (1), where the power given to the arbitrator was in terths 
almost similar to the terms in-the present case, this Court held that 
“action on the part of the arbitrator did not amount to iegal 


‘misconduct’, as it was authorised under the wide powers given 


(1) (1922) 20 ALJ. 125. 
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by the agreement of reference.” In a later case, Aftab Begam v. 
Haji Abdul Majid Khan (1), a Bench of this Court has put the 
matter, if we may say so with great respect, very succinctly and held 
that 


“The attack on this award is really an attack upon the substance 
which the arbitrators have decided. They may be right, they may 


1945 
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be wrong, it is no business of the court. Judges cannot be reminded , 


too often that an arbitration, in substance, ousts the jurisdiction of 
the court, except for the purpose of controlling the arbitrators and 


award. So far as the hearing of the merits is concerned and the 
decision contained in the award, the court has nothing to say, good, 
bad or indifferent. It has no right to review it or to consider it, 
and in substance what the cdurt below has done in this case, has 
been to hear an appeal from the arbitrator... .” 

On the principles laid down in the above authorities, there can 
be no doubt that the award of the arbitrator is not Open to 
challenge. on the grounds taken by the defendants. We, therefore, 
dismiss these applications. . : 

We must, however, say that in this case, we do not feel justified 
in awarding costs to the Opposite party. Several of the applicants 
are minors. They had secured a distinct finding from the learned 
Munsif that Rs.500, due on the basis of a promissory note, was 
never paid by ‘the mortgagee. The arbitrator held otherwise. 
In this state of conflicting findings, the matter must remain 


(i (1924) 22 ALJ. 816 
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APPELLATE CIVIL 





Before Justice Sir James Allsop and Mr. Justice Bennett 
ane 8 DHARAM SINGH anv oTHERS (DEFENDANTS) v. CHHAJJU SINGH 


(PLAINTIFF)* 

Encumbered Estates Act (Local Act XVIIT of 1937), sections4, 14(7), 18, 
85—A pplication made under section 4—Simple money decree passed 
by Special Judge—Whether mortgagee’s previously existing rights 
extinguished. ° 
The defendant executed a deed of usufructuary mortgage in favour of 

the plaimtiff and then took a theka from him. Thereafter he made an 

application under section 4 of the Encumbered Estates Act and a money 
decree was passed in favour of the plaintiff on the 28th August, 1939, on 
the basis of the mortgage. The defendant did not get formal possession 
till 18th December, 1940, but he was in actual possession of the property 

- as the result of the theka in his favour. The plaintiff then instituted the 
suit which gave rise to the appeal to recover rent from the defendant for 
the period from 28th August, 1939 to 18th December, 1940. Held that 
the mortgagee’s rjghts as mortgagee ceased when the simple money 

_ decree was passed in his favour and therefore he had no right to recovtr 
rent from the defendant. 

Held further, that the provisions of section 35 of the Encumbered 
Estates Act are for the purpose of compelling a mortgagee who is in * 
possession of the property under the mortgage to deliver up possession to 
the mortgagor after a simple money decree is passed in his favour, but 
properly speaking the mortgagee should deliver up possession as soon as 
the decree is passed because he knows that he has no right to remain in 
possession after the date of the decree. If he chooses to cling to posses- 
sion and loses both interest and usufruct, that is entirely his own fault 
and there is no reason why any court should have any sympathy with him. 

Messrs. B. Mukerji and J, Swarup, for the appellants. / 

Mr. G. §. Pathak, for the respondent. 

The judgment, of the Court was delivered by: ; 

Autsop, J.:—This appeal arises out of a suit for the recovery 
of arrears of rent from certdin thekadars. The defendants execut- 
ed a deed of usufructuary mortgage in favour of the plaintiff and 
then took a theka from him. The defendants thereafter made 
an application under section 4 of the Encumbered Estates Act. : 
A money decree was passed in favour of the plaintiff on 28th 
August, 1939, on the basis of the mortgage. The defendants did 
not get formal possession till 18th December, 1940, but they were, 


" *Second Appeal No. 1297 of 1943, a decree of K. P. Bhargava, Additional 


District Judge of Meerut, dated the Ist of September, 1942, reversing a decree of Syed 


Tagqi Hasan, Assistant Collector, first class, of Meerut, dated the 28th of February. 1942. 
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of course, in actual Occupation of the property as the result of 
the theka in their favour. The plaintiff then instituted the suit 
which has given rise to this appeal to recover rent from the defen- 
dants for the period from 28th ‘August, 1939, to 18th December, 
1940. The learned Assistant Collector dismissed the suit, but 
the learned Additional District Judge in appeal set aside his 
decision and passed a decree in fvour of the plaintiff. In this 
second appeal it is urged that the plaintiff had no proprietary 
interest in the property on the basis of the Mortgage-after 28th 
‘August, 1939, and we think that this contention is right. Under 
section 18 of the Encumbered Estates Act tHe effect of the decree 
of a Special Judge under sub-section (7) of section 14, that is, 
a simple money decree, shall be to extinguish the previously 
existing rights, if any of the claimant, that is. the mortgagee, 
together with all his rights, if any, of mortgage or lien by which 
the same are secured. It ‘was quite clear that the mortgagte’s 
rights as mortgagee ceased when the simple money decree was 
passed in his favour on 28th August, 1939, and, therefore. he had 
no right to recover rent from the defendants. “ On the other 
hand, our attention has been drawn to a series of rulings of the 
Board of Revenue These deal with cases like the present where 
the Special Judge in passing his simple money decree has “lowed 
interest to the mortgagee from the date of the delivery of posses- 
sion. The léarned Members of the Board decided that the mort- 
gagee was: entitled to the usufruct of the property up to the time 
_ When he lost possession and could claim interest. In our judg- 
ment this conclusion is not valid. It seems to be based upon 
the idea that the learned Special Judge can extend the period 
during which the mortgage remains in force by fixing & date 
from which the interest ‘becomes payable. We can find no 
justification for this proposition in the provisions of the Encum- 
bered.Estates Act. A reference has been made to section 35 of 
that Act. There seems to be an assumption that a person who 
no longer has any proprietary interest in property can continue 
to enforce his rights as long as he can defeat the decree and 
maintain possession over it. We do not think that this assumption 
is justifiable: It is the duty of a person against whom a decree 


is passed to submit to the decree as soon as possible. ‘The provi- - 


sions for execution are ne€cessary only to enforce a decree against 
a recalcitrant judgment-debtor. The provisions of section 35 of 
the Encumbered Estates Act are for the purpose of compelling 
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1945 a mortgagee who is in possession of the property under the 


Piseses mortgage to deliver up possession to the mortgagor after a simple 
ee money decree is passed in his favour, but properly speaking the 
Singh. ™Ortgagee should deliver up possession as soon as the decree is 
passed because he knows that he has no right to remain in posses- 
sion after the date of the decree. If he chooses to cling to posses- 
sion and loses both interest and usufruct, that is entirely his own 
fault and there is no reason why any court should have any 
sympathy with him. The simple point, in our judgment, is that 
the plaintiff in this case no longer had any rights as a proprietor 
or landholder of the property and consequently he could not 
bring a suit for arrears of rent or obtain a decree. We have some 
reluctance in differing from a series of decisions by the learned ~ 
Members of the Board of Revenue, but we feel that there is really 
no doubt at all about the proper principle to be applied and, 
therefore, we must apply it. As we have found that the plaintiff 
mortgagee no longer had any right as proprietor or landholder, 
we cannot allow the decree to stand in his favour. We, therefore, 
allow the appeal, set aside the decree of the learned Judge of the 
lower appellate court and dismiss the suit with costs throughout. 





Before Justice Sir James Allsop and Mr. Justice Malik 


i 1 BABU RAM (PuaintiFF) v. AMBA PRASAD (DrFENpANT)* 

tiie Limitation Act (IX of 1908), articles 62, 97, 116—Warranty of title—Suit to 
recover consideration—Limitation—Transfer of Property Act, section 
“55. ; 


Where the vendor says, “I will compensate you if you fail to get posses- 
sion of the property and I am unable to put you in possession”, then the 
cause of action, in a suit to recover consideration, arises when the vendor 
is clearly unable to put the vendee into possession or gives up all attempts 
to do so. As such when the vendor was throughout supporting the 
vendee and apparently doing his best to enable himgfo get possession of 
the property, the cause of action did not arise till it became apparent 
that the vendee could not possibly get possession of the property in spite 
of any efforts which the vendor might make. 

Provisions of article 62 of the Limitation Act, might have been applied 
before the enactment of section 55 of the Transfer of Property Act to 
cases where there was no covenant and the suit was merely on the allega- 
tion that thé vendor had purported.to transfer some property to which 
he had no title. That would have been on the analogy of the English 
Law, an action for money had and received. Now that section 55 of the 





*Second Appeat No. 86 of 1942, from a decree of B. B. Lal, Additional Civil Judge 
of Bulandshahr, dated the 15th of September, 1941, reversing a decree of Shankar Dayal 
Khare, Second Munsif of Bulandshahr, dated the 4th of May, 1940. 
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‘Transfer of Property Act has imported into all transfers, unless the parties 
agree to the contrary, a covenant warranting the title of the vendor, a 
suit to recover the consideration would be on the basis of that specific 
covenant and time would begin to run from the date of the deed after it 
has been established that there never had been any title. In the case, 
however, where there is an express covenant, that covenant must be cons- 
trued according to the intention of the parties and no general rule can be 
laid down about the date when the cause of action arises, Such suits, 
however, would be on the basis of the covenant and the provisions of 
article 97 would apply if there was no registered deed and the provisions 
of article 116 if there was a registered deed. 

Mr. C. B. Agarwala, for the appellant. ° 

Mr. S. N. Seth, for the respondent. 

The following judgments were delivered : 

ALLsop, J.:—This second appeal arises out of a suit for 
possession against a number of defendants and in the alternasive 
for damages or return of consideration from the first defendant. 

_The property in suit was sold to the plaintiff by the first defen- 
dant, Amba Prasad, in the year 1932. The second and third 
defendants, Balkishen and his uncle, Bhagwat Kishen, claim to 
be the owners of the property and the courts below have found 
, 48 fact that they are. The other three defendants were trans- 
‘ferees from Balkishen and Bhagwat Kishen. In the year 1933 
the plaintiff instituted a suit to recover possession against Amba 
Prasad, Sundar Lal, who is not a party, and the fourth defendant, 
Chuttan Lal, and obtained a decree, but it has been found as a 
fact that he never obtained : possession. 

The learned’ Judge of the trial. court: on: his finding that 
Ralkishen and Bhagwat Kishen were the owners of the property 
dismissed the suit against defendants Nos. 2 to 6 but gave-a. decree 

for the retuyn of consideration against Amba Prasad, the first 
“defendant. Amba Prasad appealed to the learned Judge of the 
lower appellate court, who dismissed the suit against him also 
upon the ground that the claim against him was barred _by 
limitation. , 

The plaintiff has now appealed to us. 

Learned counsel has referred us to a number of decisions upon 
the two questions at issue, namely what article of the Limitation 
Act applies and when the cause of action arose. The first ques- 
tion is whether we should apply the provisions of article 62, 
article 97 or article 116 of the Limitation Act. I may say at once 
that I have no doubt that article 116 would apply if article 97 
applied because it has been held that the provisions of article 116 
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apply to all registered contracts [Hanwant Rai v. Chandi Prasad 
(1) and Tricomdas Cooverji Bhoja v. Gopinath Jiu Thakur (2)]. 
Ii remains to be considered whether article 62 should apply. 
In the case of Mul Kunwar v. Chattar Singh (3) it was held tfiat 
article 116 applied to a case of this kind, but that was a case where 
the suit was instituted within six years of the date of the sale of 
the property and the learned Judges did not consider when time 
began to run. In Janak Singh v. Walidad Khan (4) and Ardesir 
v. Vajesing (5) it was held that a covenant for quiet enjoyment 
did not come into operation until the transferee was put in posses- 
sion of the property, There was no reference in these judgments 
to the provisions of section 55 of the Transfer of Property Act 
which introduces into all sales a covenant for warranty of title.” 
In the case of Janaki Nath v. Bejoy Chand (6), there was a 
reference to the case of Juscura Boid v. Pirthichand Lal (7). The 
learned Judges of the Calcutta High Court said that their Lord- 
ships of the Privy Council had ruled that the provisions of article. 
62 applied to. all cases which in England would be treated as 
actions for the recovery of money had and received. What their 
Lordships said was that these provisions did apply but witbout 
the technical implications of the English law of procedure. ‘The 
case of Hanuman Kamat v. Hanuman Mandur (8) reterred back 
to a period before the Transfer of Property Act was passed and 
in that case there was apparently no express covenant for warranty 
of title or quiet possession. In the case of Kundan Lal v. 
Bisheshar Dayal (9) the learned Judges followed the decision in 
the case of Hanuman Kamat v. Hanuman Mandur. \t was not 
brought to their notice that that ruling applied to a date before 
section 55 of the Transfer of Property Act was in force. {fn the 
case of Hanwant Rai v. Chandi Prasad, the learned Judges 
followed the case of Mul Kunwar 'v. Chattar Singh, where it was 
held on a covenant to give possession that time began to run from 
the dismissal of a suit against a third party to recover possession 
and article 116 applied. In the case of Muhammad Siddiq v. 
Muhammad Nuh (10) where there was a sale by a Hindu lady 
whose transferee made further transfers and the reversioners 
instituted a suit for the recovery of the property it was held that a 
specific. covenant for title was not binding on a pardanashin 


2 

(1) (1929) 1.L.R. 51 All. 651. (2. (1917) LL.R. 44 Cal. 789. 
(3) (1908) LL.R. 30 All. 402. (4) (1915) 13 ALJ. 669. 

(8, (1901) LL.R. 25 Bom. 593. (6) A.LLR. 1921 Cal. 596. 


(7) (1918) 46 LA. 52. (8)-(1892) LL.R. 19 Cal. 128. 
=) (1928) LL.R. 50 All. 95. (20) (1930) ILL.R. 52 All. 604. 
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woman but that the provisions of section 35 of the Transfer of 
Property Act imported a statutory covenant for warranty of title, 
that a sale by the Hindu woman was voidable and not void, and 
that the cause of action on the covenant arose when the sale was 
finally avoided. 

In the case before us it is clear from the findings of fact that 
Amba Prasad purported to transfer property of which he was 
not the owner, but, on the other hand, he always maintained that 
he was the owner of the property and supported the plaintiff in 
the litigation which arose in the year 1933 and again during the 
proceedings in the suit which has given rise to this appeal. When 
he executed the sale deed in 1932 he entered into an express 
covenant that he would refund the price of the property if the 
vendee failed to get possession or if some other person successfully 
claimed the property as his own. In my judgment the rulings 
which have been quoted to us are for the ‘most art irrelevant. 
The claim here is for the payment of money under an express 
covenant by the vendor. I do not think that we should be too 
willing to import into transactions entered into in this country 
the technical rules of conveyancing which have been adopted 
in England and which are accepted by the courts there. In 
English conveyances there are included certain well known 
covenants which are understood to have certain meanings. In 
India or at least in this province there is no definite system of 
conveyancing, Deeds of transfer are drawn up by petition 
writers with no great knowledge-of law and I think that each 
conveyance should be examined on its merits to see what the 
“intention of the parties was. I do not think it is in accordance 
with the facts to presume that there are covenants for quiet posses- 
sion or covenants for warranty of title with the special implications 
of similar covenants in England. If a vendor says to the vendee. 
“T warrant my title at the date of the execution of this deed and 
if I have no title at this date I will compensate you”, then the 
question of course, is whether he had a title on that date and if he 
had no title, then time for the institution of a suit on the basis 
of the covenant would run from the date of the deed. Similarly 
if he said, “I will guarantee you against dispossession once I 
have put you into possession of the property”, then the cause of 
action would arise after the vendee had been put into possession 
and: had been ejected by some other person. In this case it would 
usually, I suppose, be a guarantee by the vendor against persons 
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claiming through him or having some connection with him. My 
experience is that the practice normally is to guarantee the vendee 
against dispossession by the vendor or by his co-sharers or co- 
parteners (shartk or sahim), that is, against a danger which ii this 
country he would naturally apprehend, but I think each document 
should be construed according to its terms. If, as in this case, 
the vendor says, “I will compensate you if you fail to get possession 
of the property and I am unable to put you in possession”; then 
it seems to me that the cause of action arises when the vendor is 
clearly unable to put the vendee into possession or gives up all 
attempts to do so. In view of the fact that Amba Prasad was 
throughout supporting the vendee and apparently doing his best” 
to enable him to get possession of the property I do not think the 
cause of action aroge till it became apparent that the plaintiff 
could not possibly get possession of the property in spite of any 
efforts which Amba Prasad might make. It-might possibly be 
argued on this reasoning that the claim against Amba Prasad was 
premature at the date of the institution of the suit, but T think 
the plaintiff at that date was entitled .to say to Amba Prasad, “Tt 
appears to me that you are really unable to put me in possession 
of the property and therefore I am claiming damages from you 
although I am making one more effort to get possession from the 
other defendants” and it would be evident from the result of the 
suit that he was right in his presumption that Amba Prasad had 
finally failed to put him into possession. On this reasoning I 


‘think that it could not be said that the suit against Amba Prasad 


for return of the consideration was barred bv limitation. 

As so many decisions have been quoted, I may make some 
general observations. It seems that the provisions of article 62 
might have been applied before the enactment of section 55 of 
the Transfer of Property Act to cases where there was no covenant 
and the suit was merely on the allegation that the vendor had 
purported to transfer some property to which he had no title. 
That would have been on the analogy of the English law an 
action for money had and received. Now that section 55 has 
imported into all transfers, unless the parties agree to the contrary, 
2 covenant warranting the title of the vendor, it would seem that 
a suit to recover the consideration would be on the basis of that 
specific covenant and time would begin to run from the date of 
the deed after it had been- established that there never had been 
any title. In the case, however, where there is an express covenant 
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it seems to me that that covenant must be construed according 
to the intention of the parties and no general rule can be laid 
down about the date when the cause of action arises. Such suits, 
however, ‘would be on the basis of a covenant and the provisions 
ol article 97 would apply if there was no registered deed and the 
provisions of article 116 if there was a registered’ deed. ; 


I would, therefore, hold that the appeal should succeed and I 
Would set aside the decree of the learned Judge of the lower appel- 


_late court and restore the decree of the trial court with costs 
throughout. : 


Mau, J.:—I agree and have nothing to add. 


By THE CourtT—We allow the appeal, set aside the decree of 
the learned Judge of the lower appellate court and restore the 
decree of the trial court with costs throughout. 





. 


Before Justice Sir James Allsop and Mr. Justice Wali-ullah 
KAILASH CHAND JAIN (Derenpanr) v. JHAMOLA KUNWAR 
(PLAINTIFF)* 

Maintenance—Allowance in liew of—Whether variable—Whether a 
liability based upon loan 

Held that if the only question at the time is what sum of money 
Tepresents the expenditure which should be Paid on the maintenance of 
a woman in accordance with the condition of the family at the time, 
the agreement or decision may be varied, but where the woman is to be 
paid a future annuity in consideration -@f acts or agreements on her part 
then the annuity can not be varied. 

_.Held further, that the liability to pay. maintenancé cannot be described 
as a liability based upon a loan, and as such if a person is called upon to 
pay maintenance, he cannot claim the protection of the Agriculturists’ 

'Relief Act and the Debt Redemption Act, 


Mr.G. S. Pathak, for the appellant. 


Messrs. P. L. Banerji, K. G. Mital, Mahbub Alam and Man 
Singh, for the respondent. 


The following judgments were delivered : 


ALLsop, J.:—We have two appeals before us, one No. 343 of 

. 1941 arising out of a suit instituted by Mst. Jhamola Kunwar to 
recover a sum of Rs.22,000 from Kailash Chand On account of 
arrears of maintenance for the period from Ist January, 1933 to 








*First Appeal No, 343 of 1941, from a decree of Krishna Chandra, Civil Judge of 
Allahabad, dated the 2ist of January, 194]. 
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81st July, 1937, at the rate of Rs.400 per mensem and the other 
No. 342 of 1941 arising out of a suit instituted by Kailash Chand 
against Mst. Jhamola Kunwar in order to obtain a decree that the 
latter’s allowance should be reduced from Rs.400 per mensem to 
Rs.200 per mensem. Mst. Jhamola Kunwar obtained her decree 
from the learned Civil Judge of Allahabad and Kailash Chand’s 
suit was dismissed. Kailash Chand is the appellant in both 
appeals and Mst. Jhamola Kunwar is the respondent. The parties 
are Jains. 

Mst. Jhamola Kunwar when she was a widow entered into 
an agreement on 14th February, 1917, with Kedar Nath, the 
natural father of Kailash Chand, that she would adopt the latter 
as her son on certain conditions, namely, (1) that the deeds of 
gifts executed by her on 20th January, 1916, 25th January. 1916, 
and 25th February, 1916, in favour respectively of her elder 
daughters, Malti Sundar Bibi and Radhika Sundar Bibi, and in 
favour of the Sumer Chand Digambar Jain Boarding House, 
Allahabad, should be binding upon her adopted son, (2) that she 
would be entitled to make a future gift of certain specified pro- 
perty to her third daughter, Manorama Sundar Bibi, gifts: of 
cash to her three daughters and a gift by way of trust of property 
not exceeding one lakh of rupees for any charitable purposes, (3) 
that she should receive maintenance allowance of Rs.500 a 
month from her adopted son and (4) that she should be the 
guardian of her son so long as he remained a minor and should 
continue to look after the entire management of the property 
including a business house, shop, money-lending etc. On the 
next day, that is, on the 15th February, 1917, she executed. a deed 
of adoption in approximately the same terms. In 1919 Mst. 
Jhamola Kunwar was appointed to be the guardian of Kailash 
Chand under the provisions of the Guardians and Wards Act. 


In 1924 Kailash Chand came of age and he thereupon demanded 


from Mst. Jhamola Kunwar an account of her conduct of his 
affairs and questioned her right to make certain transfers. It may 
be mentioned that she had made gifts in or about the year 1922 
to her three daughters. to the Jain Boarding House and to a 
dispensary in addition to a gift made in 1918 to her youngest 
daughter of the properties mentioned in the deed of adoption. 
On llth January, 1925, Kailash Chand, Mst. Jhamola Kunwar 
and Mst. Jhamola Kunwar’s three daughters came-to terms and 
executed a deed of compromise. The terms were that Kailash 
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has not been properly dismissed and he is in 
In these circumstances he could not claim the 
fund money and if he did it would have meant 
missal and that might have led to the dismissal of 
the other suit. If he had brought a suit for declaration it would have 
been necessary. to seqye the Board with a two months’ notice. In that case 


the Board could have withdrawn the money from the savings bank and 
could have further complicated the’ matters. 


District Board, Shahjahanpur v. Kailash Nath Kapoor, I. L. R. 


that point decided—that he 
the service of the Board. 

return of the provident 
that he admitted his dis 


{1946} A. ... 4 te se Se 

@ROVINGIAL, INSOLVENCY ACT (V oF 1920, SECTION 26(2)—Plaintiff’s adjudged 
insolvents on the application of the defendants—Adjudication annulled by 
the appclla'é court—A pplication for insolvency made maliciously and without 
reasonable and probable cause—Suit for damages whether maintainable.} 
Held that an action will lie against a person who procures an adjudica- 
tion of insolvency to be made against another where such proceedings are 
found to have been taken maliciously and without reasonable and probable 
cause and in such a case a suit for damages was tegally maintainable. 


Bahori Lal v. Sri Ram, I. L. R. [1946] All. ... 


®RovINCIAL INSOLVENCY AcT (V oF 1920), sEcTION 60(2)—A pplicability—Whether 
“protected ldnd’’ could be sold in insolvency proceedings—Debt Redemption 
Act (Local Act XIII of 1940), section 17(1)(a).]_ The Insolvency Judge passed 
an order for the sale of insolvent’s property by public auction. The only 
property which at that time remained in the hands of the Official Receiver 
was a fruit garden in respect of which there was a liability to pay Govern- 
ment revenue. The insolvent immediately applied to the court that this 
property should not be sold on the ground that, since he was an agriculturist 
Paying less than Rs.250 in Government revenue, the land was protected from 
sale by section 17(1)(a) of the U. P. Debt Redemption Act. The Civil Judge 
came to the conclusion that the property was so protected and was-not saleable 
in the insolvency.. The opposité view was taken on ap by the Disrrict 
Judge. The matter came up in revision. before:the High Gourt. Held that 
an adjudication order is made, for :thp ‘bertefit of one debt, but of many, 
some. of which may be, ‘and others of which may not be, im respect of 
“‘loans"’. as defined ‘by the 'U.'P. Debt Redemption Act, and this being so, 


the provisions of section 17(1)(@), of the said Act can not be applied to 
insolvency. , . 


Qt 
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Samandar Lal v. Prakash Chand, I. L. R. [1946] All. a. 336 


PRoOvinciaL SMALL Cause Courts Act (IX oF 1887), SECTION 17 AS AMENDED BY Act 

“IX oF 1935—Application to set aside an ex parte peta § sere for filin, 
security—When to be made—Requisites of the section—Limitation Act (I 
of 1908), article 164.] e intention of the Legislature is that an application 
for setting aside an ex Parte decree passed by a court of small causes—besides 
being required to. be filed within limitation—should not be treated as a 
competent application until the applicant has either deposited the decretal 
amount in court or has furnished such security for the performance of the 
decree as the court may direct and that such direction must be obtained 
by ‘means of an application which has not been filed subsequent to the 
filing of the application for setting aside the ex parte - decree. 

Held further that the provisions of a statute must always be held to be. 
mandatory unless the statute leaves discretion to the court. This being 
so there can be no question that an application for. the setting aside of an 
ex parte decree in a small cause has to comply with the proviso to section 
17(1) of the Provincial Small Cause Courts Act, although too literal an inter- 
pretation of the proviso will not be possible in every case. 

Bhola v. Ram Rati, I. L. R. [1946] All. z 


PROVINCIAL SMALL Causes Courts Act (IX oF 1887), SECTION 25-—Bond—Construc- 
tion of—Limitation to swe—Limitation Act. (IX of 1908), article 75.] The 
essential thing, to find, on a proper interpretation of the language of the 
bond is whether the entire amount due under the bond becomes due on the 
occurrence of the default in question. If it be found that the entire amount 
becomes due the claim for the recovery of the amount would become barred 
by time after three years or six years if the deed be a registered one. It 
may be that it is barred by time even before the date for payment of the last 

‘instalment arrives. This being to an additional stipulation jn the bond to 
the effect that the creditor will have the right to realise by filing a suit in 
court the total_amount due from the executant on account of principal and 
anterest after the expiry of time for all the instalments, that is, St ¢he time 
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“Proper sense. It is obvious that the intention. was that Kailach 


Chand should live with Mst. Jbhamola Kunwar.* She mentioned in - 


the deed of adoption that he had already lived with her for a year 
and a half and there is nothing to suggest that he did not continue 
‘to do so. She was appointed his guardian. as I have already said, 
in the year 1919. She and he were not to live apart and there was 
no real question of the payment of any sum to her in lieu of 
maintenance. It was intended that she should continue to live in 
the family house and to manage the affairs of the family and there 
is no reason to suppose that she was not entitled to supply herself 
with food and clothing and other necessities and amenities oul of 
the family income but was to expend her own allowance of Rs.500 
in order to maintain herself. At a later Stage there was a dispute 
between her and her adopted son and her daughters and the. fact 
that she agreed to accept an allowance of Rs.400 a month only 
does not mean that she was agreeing thatsthis sum of Rs.400 a 
month represented the amount that would have been spent on 
maintaining her. Even in the last agreement of 1927 the appel- 
lant agreed to give her a house besides paying her the allowance. 
In consideration for thé agreement about the payment of allowance 
. various other disputes were settled between the parties. In my 
judgment Kailash Chand’s agreement was one to, pay an annujty 
and not merely to pay certain sums from time to time to enable 
Mst. Jnamola Kunwar to supply herself with the necessities and 
amenities which he would have had to supply if she had lived with 
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Chand Jain 
wv, 


Thamola 
Kunwar 


Allsop, J. 


him. Learned counsel has quoted the following cases: Rajender © 


Nath Roy v. Ranee Putto Soondery Dassee (1), Sheo Mangal 
Singh v. Bodhi Kuar (2), Ruka Bai v. Ganda Bai (3), Maheshwari 
Prasad v. Mst. Sahdei Kunwar (4), Gopikabai v. Dattatraya (5), 
. Chinna Venkatappa v. Thimma (6) and Mukundi vy. Jagannath 
(7). In so far as they are relevant these decisions merely lay down 
the rule that an agreement to pay an allowance in lieu of main- 
tenance in the proper sense is variable and that is undoubtedly 
the law. I think that the result of each case must turn on the 
terms of the agreement or the circumstances in which a decree is 
passed. As I have said, if the only question at the time is what 
sum of money represents the expenditure which should be paid 
on the maintenance of a woman in accordance with the condition 


(1) (1880) 5 C.L.R. 18. f2) (193@ LL.R. 11 Luck. 607. 
(3) (1878) LL.R. 1 All. 594. (4) ALR. 1937 Oudh 16. 
(5) (1900) I-L.R. 24 Bom. 386. (6) ALR. 1915 Mad, 639. 


(7) [1986] A.L.J. 1259. 
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1945 _of the family at the time, the agreement or decision may be varied, 


eaksilach but where the worllan is to be paid a future annuity in considera- 
ete tion of acts or agreements on her part then the annuity cannot be 
Roars varied. In the case of Rajender Nath Roy vy. Ranee Putto 
Soundery Dassee there was undoubtedly a claim by the widow to 
the whole estate, but the learned Judge must have held in view 
of the circumstances that the agreement by the widow was merely 
to accept an allowance in lieu of maintenance in the true sense, 
that is an agreement that she would give up the estate if the 
opposite party agreed to maintain her and to pay her an allowance 
which at that time was sufficient to enable he: to maintait’ 
herself. 


Kailash Chand took the plea that he could claim the protection 
of the Agriculturists’ Relief Act and the Debt Redemption Act 
if he was called upon to pay maintenance to Mst. Jhamola 
Kunwar. It seems fhat there is no basis for this plea. The: 
Nability to pay maintenance cannot be described as a liability 
based upon a loan because it is obvious that Mst. Jhamola Kunwar 
never advanced any money to Kailash Chand. 


Allsop, J. 


My conclusion is that the appeals must fail and I wouid 
dismiss them both with costs. 


Watr-uttans J.:—I agree. 
By THE Court—Both appeals are dismissed with costs. 





Before Mr. Justice Wali-ullah and Mr. Justice Sinha 
1945 RAM NATH (Ptaiwtirr) v. BHAGWATI PRASAD AND ANOTHER 
April, 16 (DeFENDANTS)* 
Stamp Act (IT of 1899), section 35—Promissory note inadmissible in 
evidence—Whether plaintiff can fall back upon independent cause of 
action. . 
Where the promissory note in suit contains all the terms of the con- 
tract between the parties, it is not open to the plaintiff to fall back upon 
any so-called independent cause of action and to prove the alleged loan by 
any evidence other than the promissory note itself, for the simple reason 
that no separate cause of action exists. 


Dr. S. N. Sen and Mr. R. N. Sen, for the appellant. 
Messrs. Panna Lal and A. P. Pandey, for the respondents. 
The following judgments were delivered: 





*Second Appeal No. 1211 of 1941, from a decree of Mathura Prasad, Civil Judge of 
Mirzapur, dated the 31st of May, 1944, confirming a decree of Suraj Prasad Dube. Munsif 
of Mirzapur, dated the 26th of October, 1940. 
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WALI-ULLAH, J.:—This is a plaintiff's second appeaf against 
the decree of the learned Civil Judge of Mirzapur confirming 
the decree of the court of first instance dismissing the suit with 
costs. The suit out of which this appeal arises was filed by the 
plaintift for the recovery of Rs.1,000 principal and Rs.51 interest 
total Rs.1,051 from the defendants on the allegation that the 
latter borrowed Rs.1,000. from one Mst. Bitti on the basis of a 
promissory note dated the 5th of July, 1937, and agreed to pav 
the loan with interest at 12 anmas per cent per mensem, on 
demand. The plaintiffs case was that Mst. Bitti (who is dead) 
assigned the debt due under the promissory note in favour of the 
plaintiff by making an endorsement on the back of it, on the 8th 
of December, 1989. The defendants contested the suit on the 
grounds: (1) that the promissory note being improperly stamped 
was not admissible in evidence and the suit on its basis therefore 
could not be decreed, (2) that Mst. Bitti had not endorsed the 
Promissory note in plaintiff’s favour and the plaintiff was conse 
quently not entitled to institute the suit and (3) that no considera- 
tion passed so far as the. alleged assignment in plaintiff's favour 
was concerned. It may be noted here that the defendants while 
contesting the claim admitted the execution of the promissory 
note in paragraph 5 of their written statement. 

The court of first instance found that the promissory note in 
suit was duly erftlorsed by Mst. Bitti in fgvour of the plaintiff, for 
consideration and so the latter had a right to sue on its basis. It, 
however, came to the corélittion that the promissory note was not 
admissible in evidence urider séction $5 of the Stamp Act and 
consequently the suit to recover the loan on the basis of the- 
promissory note could not be decreed. The court of first instance, 

‘in taking this view, acted in accordance with the Full Bench 
decision of this Court in Nazir Khan v. Ram Mohan (1). In view 
of these findings, the court of first instance dismissed the suit, but, 
in the circumstances of the case, directed the parties to bear their - 
Own costs. ‘ . ‘ 

On appeal, the learned Civil Juage affirmed the findings of 
the court of first instance. He held in effect that in view of the 
allegations in paragraph one of the plaint and also of the statement 
of plaintiff's witness Deota Prasad to the effect that it was on the 
promissory note that Mst. Bitti had advanced Rs.1,000 to the 
defendants, no oral evidence was agmissible to prove the transac- 

(1) (1931) LL.R. 53 AIL, 114. 
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tion apart from the promissory note itself. ‘The promissory note 
being inadmissible in evidence the suit as instituted could not be 
decreed. On the other point in the case, namely the validity of 
the assignment of the promissory note in favour of the plaintiff, 
the lower appellate court agreed with thé court of first instance 
in holding that the promissory note was duly assigned for consi- 
deration in favour of the plaintiff. In view of these findings, the 
appeal as well as the cross-objections were dismissed and the decree 
of the court of first instance was affirmed. 

. This appeal in the first instance came before a learned single: 
Judge of this Court who referred it to a Bench of two Judges for 
decision. 

Learned counsel for the plaintiff-appellant has strongly con- 
tended that the view of the law taken by the courts below was 
entirely erroneous and particularly so in view of the recent Full 
Bench decision of this Court in Sheo Nath Prasad v. Sarju Nonia 
(1). It has further been contended that in view of the findings 
arrived at by the courts below as to the execution of the prontissory 
note and the receipt the plaintiff was entitled to succeed on the 
basis of the “independent consideration”, i.e., the loan apart from 
the promissory note in suit. There were some other grounds 
taken with regard to rule 18 of the Government of India Stamp 
Rules which were also referred to in the order of the learned 
single Judge of this Coyrt referring the case toa Bench of two 
Judges. But so far as this last point is concerned it may be stated 
at once that it has absolutely no substance in it inasmuch as the 
proviso to rule 18 (rule 16 old) read with section 37 makes it 
perfectly clear that the benefit of rule 18 is available only in 
respect of instruments executed between the Ist of April, 1934, 
and the Ist of April, 1935. Obviously it was a concession granted 
fo persons who executed instruments and affixed postage stamps 
instead of revenue stamps in ignorance of the new rule regarding 
revenue stamps and this concession was confined to the period of 
one year from Ist of April, 1934, to Ist of April, 1935. The 
promissory note in question, as stated above, was executed on the 
5th of July, 1937, and so the concession provided for by rule 18 
read with section 37 of the Stamp Act was clearly not available in 
the case of this instrument. : 

Before proceeding further with the case it is necessary to 
consider the authorities. Ingthe Full Bench case, Nazir Khan vy. 
yal * (2) LL.R, [1948] AML. 610. 
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Ram Mohan (ubi supra) the principles of law enunciated may be 
summarized thus: Where there is a completed cause of action for 
recovery of money on foot of a distinct and separate transaction, 
and a promissory note is given only as a collateral security, the 
promisee will be entitled to sue on the basis of the original 
consideration even if, for some flaw in the promissory note, the 
‘promissory note itself may not be sued upon,, being inadmissible 
in evidence under the law. On the other hand, where the 
promissory note and the handing over of the money are part and 
parcel of the same transaction and the terms of the loan are the 
very terms of the promissory note there is no room for the argu- 
ment that there was a completed loan and by way of collateral 
security only a Promissory note was given. In such a case, it is 
clear, the creditor would not have lent the money without the 
promissory note; therefore the making and handing over of the 
note and the payment of the money are concurrent conditions (i.e., 
part and parcel of the same transaction) and if the promissory 
note turns out to be inadmissible in evidence for any reason (such 
as the absence of a proper stamp) it is not open tg-a-creditor to 
recover his money by proving orally the terms of the contract. 
The oral evidence was held to be excluded by section 91 of the 
Indian Evidence Act. It must be stated here that the judgment 
in the above-mentioned case at page 118 makes it perfectly clear 
that the learned Judges of the Full Bench proceeded on the footing 
that the promissory. note in the case before. them contained the 
' entire terms of the trfnsaction ketween the. parties. Indeed. 
the question referred to the Full Bench was formulated in language 
which clearly showed that the promissory note was assumed to 
contain all the terms of the loan. This Full Bench Tuling was 
: followed in this Court as well as in the courts subordinate, in every 
case in which the promissory note was found to be inadmissible 
' without considering the question whether the promissory note 
contained all the terms of the contract or not. This was undoub- 
tedly a mistaken view of the law laid down by the Full Bench. 
Next we have to consider the recent Full Bench case of Sheo Nath 
Prasad v. Sarju Nonia (1). This is a five-Judge case in which one 
of the learned Judges dissented from the view of the majority. 
In this case the plaintiff-appellant, alleging that he had lent a 
certain sum of money to B, the predecessor-in-interest of the defen- 
dants, in proof of which B had executed a promissory note and a 
(1) LL.R, [1943] AN. 610; 1943 A.L.J. 189. 
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receipt of the same date in his favour and the said loan not having 
been paid, raised an action for the recovery of principal and 
interest due on the said loan. It was contended that the promis- 
sory note being insufficiently stamped was iriadmissible in evidence 
and apart from the promissory note the alleged loan could not be 
proved by any other evidence. It was held that inasmuch as all 
the substantial terms of the contract were not embodied in the 
promissory note it was open to the plaintiff-appellant at the trial 
of the suit to prove the alleged loan by such evidence including 
the receipt, as may have been available to him. The principle 
enunciated by this Full Bench may be stated thus: . 

“Where, as in the suit in appeal and as usually, all the substan- 
tial terms of the contract have not been embodied in the promissory 
note and where, as in the suit in appeal, the promissory note is in- 
admissible in evidence by reason of section 35 of the Stamp Act, it 
is open to the plaintiff to prove the terms of the contract. Under 
such circumsances the bar of section 91 of the Evidence Act does not 
apply.” ; 

In laying down the law in the terms indicated above the 
learned Judges of the Full Bench have relied upon the decision 
of the Privy Council in‘ Mohammad Akbar Khan v. Attar Singh 
(1). Reading the two Full Bench decisions referred to above it 
seems to me abundantly clear that there is no real conflict between 
the views expressed in the two cases. To my mind it only comes 
to this that what was implicit in the decision of the-earlier Full 
Bench has been made very clear and explicit in the later Full 
Bench and henceforth there can be no excuse for mistaking the 
view of law laid down in the earlier Full Bench as happened. so 
frequently in the interval between the decision of the first Full 
Bench and the later Full Bench in 1943. To make my point 
clear I may refer to page 611 where COLLISTER, J., stated the law 
thus: 

“Where, as here and as usually, the terms of the contract—by 
which I mean all its substantial terms—have not been embodied in 
the promissory note and where, as here, the promissory note is 
inadmissible in evidence by reason of section 35 of the Stamp Act, 
it is open to the plaintiff to prove the terms of the contract. The 
defendant will of course be entitled to rebut the evidence so adduced 
and establish that there was in fact no loan; but if he fails to do so, 
the plaintiff will ordinarily succeed on the proved contract of loan. 
Jn the case before us, I am satisfied that all the terms of the con- 
tract were not incorporated in the promissory note.” 

«7, [4986] A-L.J. 986. 
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Dak, J., stated the law thus at page 618: (1946 
“Te follows that if money is Jent under a simple contract and the Ram Nath 
terms of this contract can be regarded in fact or in law as reduced coe 
to the form of a Promissory note and the promissory note cannot be Pheewett 
admitted in evidence, the loan cannot be recovered apart from the 
Promissory note. But it is also-settled Jaw that when the terms of a 
contract not required by law to be in writing are not wholly but Woli-uliah, 
only partially reduced to the form of a document, section 91 of the ; 
Evidence Act is no bar to the proof of the contract. And the main 
controversy centres round the question that when money is lent 
under a simple contract and in relation to it a promissory note is 
also given by the borrower to the lender, does the promissory note 
express wholly or in part or not at all the contract by which the 
money was lent?” 


Again at page 628 he states: 


“In my opinion the law on the subject may thus be stated. When 
a promissory note was given in consideration of a sum of money 
it is a question of fact in each case whether the sum of money was 
given as a loan or not as a loan; in the absence of all evidence the 
presumption is that it was given by way of a loan; and there is a 
further presumption that the Promissory note was given in condi- 
tional payment of the loan. If by reason of the effect of stamp the 
promissory note is held inadmissible in evidence, it is open to the 
plaintiff to prove the loan and all its terms and to recover the loan 
irrespective and independently of the promissory note by giving 
other evidence including that furnished by a contemporaneous 
receipt, if there be any. It is for the defendant to prove that the 
promissory note was given for. a sum of money which was not 
given as a loan or it was given in absolute satisfaction of the loan, 
or the plaintiff has made it his own by his agreement or by his con- 
duct. If the defendant succeeds in Proving any of these facts the 
plaintiff shall be restricted to the promissory’ note and he shall 
not be allowed to recover independently of the promissory note.” 


Again at page 643 Matuur, J., observed: 


‘Applying the law, as I understand it, to the facts of the case, it 
seems to me that on looking at the pronote in suit and at the plead- 
ings as contained in the plaint it would be possible to say that the 
pronote did not contain all the terms of the contract. To make my 
point clear I should say that while the pronote only lays down an 
undertaking to pay the sum of Rs.495 to the plaintiff or his order 
at a certain interest on demand it does not mention what was the 
consideration of that payment. It is only by looking at the receipt 
that one comes to the conclusion that the money was advanced to 
Bhaggu Nonia, an ancestor of the defendant. It is thus the two 
documents pronote and receipt and not the pronote itself that con- 
tains all the terms of the contract. In these circumstances, according 
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to my view, oral evidence will be admisisible to prove the plaintiff's 

claim.” : 
The other learned Judges, CoLLisTER and Baypal, JJ., expressed 
their general concurrence with the view expressed by Dar and 
Martner, JJ. 

In view of the above discussion of the law, it is clear that the 
first question which has to be. decided in the present case is 
whether the promissory note in suit contains substantially ali the 
terms of the contract of loan between the parties. If it does, then 
the position would be that the plaintiff on failure of his cause of 
action based upon the promissory note cannot fall back upon an 
independent cause of action for the simple reason that there is no 
cause of action independent of, and apart from, the promissory 
note. If, however, the promissory note in question, as is usually 
the case, does not contain substantially all the terms of the contract 
between the parties, it would be open to the plaintiff to swbstan- 
tiate his claim by oral evidence. On an examination of the 
promissory note in suit, it is quite clear to my mind that it contains 
substantially all the terms of the agreement between the parties. 
It recites that Bhagwanti Prasad and Budhu Lal having borrowed 
Rs.1,000, half of which is Rs.500, from Mst. Bitti.... undertake 
to pay the sum borrowed together with interest at twelve annas 
per cent per month on demand and accordingly they are execut- 
ing “Rugqa indultalab” (the document in question) so that it 
may be useful in time of need. 

In the view that I take of this matter, namely that the promis- 
sory note in suit contained all the terms of the contract between 
the parties, it seems to me obvious, in the light of the earlier as 
well as the later Full Bench decisions referred to above, that it 
was not open to the plaintiff, in the present case, to fall back upon 
any so-called independent cause of action and to prove thé alleged 
loan by any evidence other than the promissory note itself, for 
the simple reason that there was no separate cause of action. In 
my judgment, therefore, the view of the law taken by the courts 
below was entirely correct. There is, therefore, no force in this 
appeal and I would dismiss it. 

Sinua, J.:—I concur. 

By THE Court—The appeal fails and is dismissed. No order 
as to costs. 
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Before Justice Sir James Allsop and Mr. Justice Bennett 


MUHAMMAD HUSAIN KHAN (PLantirF) v. MUSTAFA HUSAIN 
KHAN np oTHERS (DEFeNDaNTs)* 


‘Deed—Relinquishment—Gift—Difference—Civil Procedure Code, section 
66—Interpretation 


The proposition that a deed of relinquishment cannot operate to 
transfer title, is a mere truism implicit in the connotation ‘of the term 
relinquishment which may be defined as the giving up of a right, title 
or interest which thereafter disappears and which is not transferred to 
some other person. The nature of a deed, however, depends upon its 
terms and not upon the name that is applied to it by the person who 
executes it. As such, where the executant did not purport merély to with- 
draw from the scene and to leave the Property to pass to those who should 
have inherited it if he himself had not been alive at the time and he fur- 
ther said that he had a residuary share in the property according to 
Muhammadan law, that he did not want to take it and consequently he 
telinquished his right and legal share in favour of one individual only, 
held that there being no consideration mentioned in the deed, the deed 


‘was undoubtedly a deed of gift and not a deed of relinquishment although 
it was so described. 


The argument that the suit as a result of which the property was 
brought to sale was on the basis of a mortgage and that the mortgagee was 
only ostensible owner whereas the money advanced was of the plaintifl’s 
predecessor-in-interest is of no consequenre. For the application of 
section 66 of the Civil Procedure Code it is sufficient that the property was 
purchased ultimately at the sale in execution of a decree and the name of 
the decree-holder was entered. in the sale certificate, 


Messrs. P. L. Banerji and Shambhu Prasad, for the appellant. 


Dr. N. P. Asthana and Messrs. L. N. Gupta and. Lakshmi 
Saran, for the respondents, . 


The judgment of the Court was delivered by: 
Ausop, J.:—This appeal arises out of a suit instituted by 
Muhammad Husain Khan in order to recover a one-ninth share in 
the property of his deceased brother, Sajjad Husain Khan, who 
died in the year 1934. The property in suit is described in four 
schedules. Schedule A includes immovable property which was 
admittedly owned by Sajjad’ Husain Khan; schedule B contains 
immovable property which was ostensibly owned by Mst. Sughra 
Bibi, the wife of Sajjad Husain Khan, but which, according to the 


*First Appeal No. 135 of 1941, from a decree of Kunwar Bahadur Mathur, Additional 
Civil Judge of Jaunpur, dated the 23rd of December, 1940. 
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1045 _ plaintiff, was the property of Sajjad Husain Khan himself; the 
Muhammad property in schedule C is a scent manufactory at Jaunpur and the 
"Ree properties in schedule D are certain articles of movable property. 
Mutafa When Sajjad Husain Khan died, he left surviving him his widow, 
Husain Mst. Sughra Bibi, a son, Mustafa Husain Khan, three daughters 
and his father, Mira Bakhsh. The plaintiff rightly says that Mira 
Bakhsh was entitled under Muhammadan law to one-sixth of 
Sajjad Husain Khan’s property. Mira Bakhsh died in the year 
1936 and the plaintiff claims that he inherited two-thirds of the 
property of Mira Bakhsh, the other third going to Mst. Wilayatan 
Bibi who was his sister and the sister of Sajjad Husain Khan. 
The plaintiff, therefore, maintains that he is entitled. to one- 
ninth of the property left by Sajjad Husain Khan. ° 
The defendants alleged that Mira Bakhsh transferred his share 
in the properties mentioned in lists A, C and D to Mustafa 
Husain Khan, that half the property in list C had already been 
given by Sajjad Husain Khan to Mustafa Husain Khan before 
his death and that the property in list B was the property of Mst. 
Sughra Bibi and not of Sajjad Husain Khan. There was also 
one item of property in list B which was bought by Mst. Sughra 
Bibi at a sale in execution of a decree and it was alleged that the 
plaintiff was not entitled to claim this property because his suit ~ 
in respect of it was barred under the provisions of section 66 of 
the Code of Civil Procedure. The learned Judge held that Mira 
Bakhsh had made a gift of his share in the properties mentioned 
in lists A, C and D to Mustafa Husain Khan, that the property 
in list B belonged to Sajjad Husain Khan and that the plaintiff 
was entitled to a share in it with the exception of the one small 
item which was purchased at a sale in execution of a decree. 
The learned Judge also held that half the property in list C had 
passed to. Mustafa Husain Khan during the lifetime of Sajjad 
Husain Khan, but it does not seem that that is a question .of any 
importance in the case. Muhammad Husain Khan has filed this 
appeal against the decision of the learned Judge of the court 
below and there is a cross-appeal No. 164 of 1941 by Mustafa 
Husain Khan and Mst. Sughra Bibi about the property in list B, 
for which the learned Judge gave the plaintiff a decree. Mst. 
Wilayatan Bibi who was also a party to the suit has filed a cross- 
objection in appeal No. 164 of 1941. 
The main question which arises is whether Mira Bakhsh 
executed a valid deed of gift in favour of Mustafa Husain Khan, 


ALL. ALLAHABAD SERIES 9 


There is undoubtedly a document upon the record which was 
executed by him and duly registered. It is in the following 
terms: 


“¥, Mira Bakhsh Khan, son of Hasan Khan, resident of Mohalla 
Rizwi Khan, Jaunpur city, do declare as follows: —My eldest son, 
Sajjad Husain Khan, died on the lth of March, 1934, leaving the 
perfumery factory styled as Sajjad Husain Khan Abdul Karim Khan 
as well as other movable property in cash and kind and cash certi- 
ficates and household goods etc. and the immovable property 
specified below, such as plots of land, houses and shops etc., in 
which I have also a residuary share according to the Muhammadan 
law, which I do not want to take. The deceased, Sajjad Husain 
Khan, has left only male issue, namely Mustafa Husain Khan, and 
the entire property mentioned above is the self-acquired property 
of his father, Sajjad Husain Khan aforesaid, and 1 have not spent a 
single shell on it. I have become very old and there is no certainty 
of life. It is possible that after my death my other heirs may try to 
obtain my residuary share, that is, my share according to Muham- 
madan law from the property left by Sajjad Husain Khan deceased. 
Therefore I, while in a sound state of body and mind, of my own 
will and accord, without compulsion or coercion, hereby relinquish 
my entire right and legal share in the estate of Sajjad Husain Khan 
deceased in favour of Mustafa Husain Khan. If I or my heirs bring 
any claim in future, the same shall be absolutely invalid and void. 
Hence I have executed these few presents by way of a deed of 
relinquishment so that it may stand as authority and be of use when 
needed.” 


The question was raised in the court below whether Mira Bakhsh 
was of a sound disposifig mind and whether he had not been led 
to execute this document by the undue influence of his grandson 
“Mustafa Husain Khan, with whom he was living. The learned 
Judge found that Mira Bakhsh was of sound mind and that no 
- undue influence was exercised upon him. The first question we 
have to decide is whether the learned Judge was right in these 
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conclusions. We have heard the arguments of learned counsel ~ 


for the appellant and we see no reason for holding that the learned 
Judge was wrong. It is true that Mira Bakhsh was an old man 
and that he was partially blind, but the learned Judge has not 
accepted the evidence that his mind was affected in any way. 
. We have been taken through the evidence and we see no reason 
to differ from the learned Judge who had the opportunity of seeing 
the witnesses. The deed was registered before a sub-registrar to 
whom Mira Bakhsh Khan was personally known and it is impos- 
sible to believe that the sub-registrar would have registered the 
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document if he had known that Mira Bakhsh Khan was not of 
sound mind. It appears from the endorsement of the sub-registrar 
that the execution of the deed was admitted by Mira Bakhsh 
Khan and as the sub-registrar made a note that the executant was 
then almost blind on account of old age, we are satisfied that he 
must have assured himself that Mira Bakhsh Khan understood 
the contents of the document. As to the question of the exercise 
of undue influence there is really no evidence upon the record. 
We are asked to assume that there must have: been undue 
influence from the fact that Mira Bakhsh was an old man, was 
nearly blind and was living with Mustafa Husain Khan. We-do 
not think that these circumstances justify any such inference. 
The result which Mira Bakhsh intended to produce was not one 
that was contrary to reason or good sense and we cannot assume 
merely from the fact of Mira Bakhsh’s age and from the fact that 
he was living with his grandson that he executed the document 
not of his free will but because Mustafa Husain Khan compelled 
or induced him to do so. 

The next question is whether this document amounts io a 
deed of gift. Learned counsel has suggested that it isa deed 
of relinquishment and that a deed of relinquishment cannoc 
operate to tfansfer title. The second proposition may perhaps 
be considered as a mere truism implicit in the connotation of 
the term relinquishment which may be defined as the giving up 
of a right, title or interest which thereafter disappears and which 
is not transferred to some other person. The question, however, 
is whether this deed can properly be described as a deed of 
telinquishment. The executant said that he had a residuary 
share in the property according to Muhammadan law, that he did 
not want to take it and consequently that he relinquished his 
right and legal share in favour ef Mustafa Husain Khan. He did 
not purport merely to withdraw from the scene and to leave the 
property to pass to those who would have inherited it if he himself 
had not been alive at the death of Sajjad Husain Khan. In our 
judgment there can be no doubt that the terms of this deed are 
such that they were intended to transfer the right and share of 
Mira Bakhsh to Mustafa Husain Khan alone and not to Mustafa 
Husain Khan and his three sisters. As there was no considetation 
mentioned in the deed, we think this was undoubtedly a deed 
of gift and was not a deed of relinquishment although it was so 
described. It is scarcely necessary for us to say that the nature of 
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a deed depends upon its terms and not upon the name that is 1948 
applied to it by the person who executes it. As we are satisfied Muhammed 
that this was a good deed of gift, we must hold that the plaintiff Hiss 
acquired no interest in the properties mentioned in lists A, C vs 
and D and as far as these properties are concerned the appeal Husain 
must fail. 

The question was raised by the appellant whether the learned 
Judge of the court below was right in. holding that the suit to 
recover the property purchased at the sale in execution of a decree 
by Mst. Sughra Bibi was correct. We are satisfied that the learned 
Judge was right upon this point. The plaintiff could succeed only 
on the allegation that Mst. Sughra Bibi purchased the property on 
behalf of Sajjad Husain Khan. He could not make that allega- 
tion and still succeed because under section 66 of the Code of 
Civil Procedure no suit shall be maintained against any person 
claiming title under a purchase certified by the court, in such 
manner as may. be prescribed, on the ground that the purchase 
was made on behalf of the plaintiff or on behalf of someone 
through whom the plaintiff claims. The plaintiff claims through 
Sajjad Husain Khan and his suit could not succeed. Learned 
, counsel has urged that the provisions of the section do not apply 
to this property because the suit as a result of which it was brought 
to sale was one on the basis of a mortgage and though the mort- 
gagee was ostensibly Mst. Sughra Bibi it has been found that the 
money advanced.was the money of Sajjad Husain Khan. He 
suggests that the -whole suit proceeded on the assumption that 
’Mst. Sughra Bibi was the plaintiff whereas she was representing 
Sajjad Husain Khan throughout. We-cannot see that’ this fact 
gives rise to any distinction between a case of this nature and 
other cases to which section 66 of the Code of Civil Procedure 
must apply. The property was purchased ultimately at the sale 
in execution of the decree and the name of Mst. Sughra Bibi was 
entered-in the sale certificate. The plaintiff could not succeed 
if he had to allege that she had purchased the property on behalf 
of Sajjad Husain Khan. 

In the counter-appeal No. 164 of 1941 the question is whether 
the learned Judge was right in holding that the plaintiff was 
entitled to a share in the property in list B. The learned Judge 
held that this property was not included in the deed of gift 
executed by Mira Bakhsh on 27th June, 1934, because the 
immovable property specifically mentioned was the property in 
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list A alone. He also held that the property belonged to Sajjad. 


Muhammea Fiusain Khan and not to Mst. Sughra Bibi. We have been 


Husain 
Bhan 
vw 
Mustafa 


Husain 
Khan 


through the judgment and the evidence and we think the learned 
Judge was right in holding that the money with which the various 
properties in the list were purchased belonged to Sajjad Husain 
Khan. Learned counsel for Mst. Sughra Bibi and Mustafa 
Husain Khan in appeal No. 164 of 1941 has drawn our attention 
to certain entries made in. the account books of the scent manufac- 
tory in the month of January, 1910. These suggest that Mst. 
Sughra Bibi was credited with a sum of Rs.1,000 out of Rs.1,400, 
the price of flowers and oil-seed and learned counsel argues that 
this original item was the origin of the money from which the 
purchases were made. The argument does not convince us ~ 
because there is no evidence at all that either at that time or at 
any other time Mst. Sughra Bibi had any property independently 
of her husband. We think, however, that the matter is not con- 
cluded by the finding that the consideration for the various pur- 
chases came from the pocket of Sajjad Husain Khan. It is true, 
of course, that there is no presumption in this country that pur- 
chases of this nature are made’ by a man for the benefit of his wife, 
but the learned Judge seems to us to have overlooked one very 
important consideration. Sajjad Husain Khan, as we have 
already said, died in the year 1934 and none of his immediate 
heirs, that is, his son and daughters and his father ever suggested 
that the properties in list B were not the properties of Mst. 
Sughra Bibi. Mira Bakhsh in his so-called deed of relinquish- 
ment did not mention the properties in this list. He purported 
to specify the properties which were part of the estate of Sajjad 
Husain Khan and he clearly did not think that the properties in 
ylist B were part of the estate. Mustafa Husain Khan and his 
three sisters entered into a family arrangement with Mst. Sughra 
Bibi in the year 1936 and at that time these properties in list B 
were not mentioned among those which were the part of the 
estate of Sajjad Husain Khan. There is a statement in the docu- 
ment which evidenced this settlement that only the immovable 
properties specified therein were the properties left by Sajjad 
Husain Khan and these properties do not include the properties 
in list B. If this circumstance did ‘not exist we should agree with 
the learned Judge that the properties in this list did belong to 
Sajjad Husain Khan, but when we find that none of the immediate 
heirs claimed the properties, we think that is sufficient reason for 
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holding that in this particular instance the husband did intend 
that the properties should go to his wife for her own benefit and 
advancement. It was for the plaintiff to prove that the the pro- 
perties he claimed belonged to Sajjad Hysain Khan at the time 
of the latter’s death and we are not satisfied that he has discharged 
the burden which was upon him. In the alternative we think 
that Mira Bakhsh Khan did intend to make a gift to Mustafa 
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Khan 
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Husai 
Khan 


Husain Khan of all the property which came to him from Sajjad - 


Husain Khan. He said in his deed, “I... hereby relinquish 
my entire right and legal share in the estate of Sajjad Husain 
Khan deceased in favour of Mustafa -Husain Khan.” It is true 
that he gave a list of properties which he considered to have 
descended to him from Sajjad Husain Khan but that was merely 
done by way of description. The intention clearly was that Mira 
Bakhsh Khan should transfer all his interest in the estate to 
Mustafa Husain Khan and if that interest did include a share in 
the properties in list B we consider that he intended to transfer 
it. In either view of the matter the plaintiff had no interest in 
these properties and we consider that his suit in respect of them 
should have been dismissed. The learned Judge refused to 
cousider the argument that the so-called deed of relinquishment 
: Operated to transfer a share in. these properties merely upon the 
ground that that’ specific claim was not made in the pleadings. 
It is also argued before us that the memorandum of appeal does 
hot raise the point that the properties in list B were purchased by 
» Sajjad Husain Khan for Mst. Sughra Bibi so that she should 
- personally benefit from them. Mst. Sughra Bibi has throughout 
maintained that these properties were purchased by herself from 
her own funds. We do not think, however, that the plaintiff is 
‘titled to recover a share in these properties merely-because Mst. 
Sughra Bibi has made a false defence. The plaintiff has not 
been prejudiced in any way by any defects in the pleadings. The 
question whether the deed of relinquishment operates to transfer 
his share in these properties turns entirely upon the construction 
of the document and no other evidence is necessary or could affect 
the decision. In accordance with our finding that the plaintiff 
has no right to any share in these properties we must hold that 
the appeal of Mst. Sughra Bibi and Mustafa Husain Khan, No. 164 
of 1941, should succeed. 
As for the cross-objection of Mst. Wilayatan Bibi it raised the 
same points as those raised by Muhammad Husain Khan in his 
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appeal and it is unnecessary for us to discuss those points any 
further. We are satisfied that the cross-objection must fail. 

The result is that we dismiss appeal No. 135 of 194i with 
costs. We allow appeal No. 164 of 1941 with costs and dismiss 
the plaintiff's suit with costs in the lower court. We dismiss the 
cross-objection of Mst. Wilayatan Bibi with costs. 





Before Mr, Justice Wali-ullah and Mr. Justice Bennett 


SANKATHA PRASAD PANDE (Painter) v, BRI] MOHAN PANDE 
(DEFENDANT)* 


Land Acquisition Act (I of 1894), sections 18, 19, 31(2)—Compensation 
awarded to defendant—Plaintiff filing objection to the award before 
Acquisition Officer—Reference to District Judge summarily rejected— 

Suit for apportionment of compensation, whether maintainable. 

. It is optional with a party claiming apportionment either to apply for 
a reference under ‘Section 18 of the Land Acquisition Act or to institute a 
suit in the civil court but the party having once availed himself of one 
course of remedy, namely reference to the court under section 18, cannot 


again ask for an opportunity to litigate the same matter in the ordinary 
court. 


Mr. A. Sanyal, for the appellant. 
Mr. C. B. Agarwala, for the respondent. ; 
The judgment of the Court was delivered by: 


WaALr-uLtan, J.:—This is an appeal by the plaintiff and aryses 
out of a suit for a declaration that the plaintiff is entitled to a 
moiety share of the compensation awarded to the defendant 
under the Land Acquisition, Act and that the defendant be 
restrained from withdrawing that amount from the deposit in 
court. 


The plaintiff's case was that house No. K 61/67 in Deonath- 
pura in the city of Benares belonged to one Jokhan Pandé, who 
died issueless in 1925, and that this house devolved upon the 
plaintiff and the defendant, who are own brothers, in equal 
shares. This house was acquired under the Land Acquisition 
proceedings for the Arya Samaj but compensation in respect of the 
entire house was awarded to the defendant alone. The plain. 
tiff had filed an objection to the award before the Land Acquisition 





*Second Appeal No. 51 of 1943, from a decree of S. Riazuddin Ahmad, Civil Judge ~ 
of Benares, dated the 13th of April, 1942, reversing a decree of Gur Saran Lal Srivastava, 
City Munsif of Benares, dated the 10th of February, 1941. 
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Officer but on a reference being made to the District Judge, 1t was 
summarily rejected by the Judge by his order dated the 26th of 
April, 1940. : 

The suit was contested on various grounds but for the pur- 
poses of this appeal it is only necessary to state one plea taken in 
defence, namely that the order of the District Judge in the Land 
Acquisition proceeding dated the 26th of April, 1940, was final 
and the matter could not be re-agitated in a civil court. The 
court of first instance found on all the issues in favour of the 
plaintiff and it gave him a declaration that he was entitled to a 
sum of Rs.1,028-13-9 out of the compensation money in respect 
of the acquisition of house No. K 61/67. A permanent injunction 
was also issued restraining the defendant from receiving the said 
share from the amount of compensation in deposit. 


On appeal by the defendant to the learned Civil Judge all 
other pleas in defence were given up and the only question argued 
before him was that the order of the learned District Judge dis- 
missing the plaintiff's objection to the award was final and that 
the matter could not be re-agitated by means of the present suit 
in the civil court. 

Before proceeding further some relevant facts might be set out 
here. The award made by the Land Acquisition Officer (Ex. A) 
was given on the 28th of October, 1938. Objections to the award 
were filed both by Sankatha Prasad, the plaintiff, and one Mst. 
Kulwanta on the 19th of December, 1939, long after the expiry 
of six months from the date of the award. The Land Acquisition 
Officer forwarded the objections to the District Judge by means 
of the following order: “This application cannot, be eitertained 
here. This may be forwarded to the District Judge where the 
file is pending in reference.” The matter thus came before the 
District Judge, who dismissed the plaintiff's objections on the sole 
ground that they were time barred. The present suit was, then, 
instituted. 

This appeal came on for hearing before a learned single Judge 
of this Court who has thought fit to refer it to a Bench of two 
Judges. 

The sole question which we have to decide in this appeal is 
whether the present suit was maintainable in view of the fact that 
the District Judge, on the reference made by the Land Acquisition 
Officer, dismissed the claim of the plaintiff as mentioned above. 
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Learned counsel for the appellant has strongly contended, in 
the first place, that there was no reference strictly so called by the 
Land Acquisition Officer (or Collector) under section 18 of the 
Land Acquisition Act and that therefore the order of the District 
Judge dated the: 26th of April, 1940, dismissing his claim cannot 
bar the present suit. Reliance is placed upon the case of Messrs. 
Best & Co., Ltd. v. The Deputy Collector, Madras (1). In this 
case it was held that— 

“Where a Land Acquisition Collector merely forwards to the 
Judge a statement of a claim preferred under section 18 of the 
Land Acquisition Act (Act I of 1894) with an expression of opinion 
that the claimant is not interested in the enquiry, he cannot be 
said to refer the case within the meaning of section 19 of the Act. 
The proper remedy of the person aggrieved by such a proceeding, 
is not to invoke the power of the High Court in revision, undet 
section 439, Criminal Procedure Code, but to apply under section 
45 of the Specific Relief Act, for a writ of mandamus to enforce the 
reference.” . 

In view of the facts attd circumstances of that case it was held 
that the Land Acquisition Collector being of opinion that Messrs. 
Best & Co. Ltd., were not interested in the enquiry only forward- 
ed their application and did not refer their case as he referred 


_ the case of National Bank of India. It is clear that on the finding 


that there was no reference made to the District Judge under 
section 19 there was no bar to any fresh proceedings being started 


-at the instance of the claimant whose case was not referred to the 


District Judge and was not decided by him. Our attention has 
also been invited to the case of the Secretary of State v. Karim 


. Bux. (2) where a Bench ot two learned Judges of this Court 


observed as follows: 

“ All that the Land Acquisition Officer did with regard to this 

application was to direct that it should be forwarded to the Tribunal. 

He made no reference in the true sense of the word. Had the 

application substantially complied ‘with section 18 we would have 

been inclined to hold that forwarding to the Tribunal would amount 

to a reference by the Collector. But in the circumstances of this 

case we find it impossible to hold that the Collector ever made a 
reference as contemplated by the Act.” 

The facts of that case were very different. In that case the order 

ot the Collector which was attacked by means of the objections 

filed by Karim Bux was not the award made by him on the 24th 

of April, 1929, under section 11 of the Land Acquisition Act in 

(1) (1916) 36 LC. e2l. (2) [1989] A.LJ. 85 (90). : 
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favour of the owner of the premises acquired, but it was an order 
passed by him on the 28th of October, 1930, rejecting an applica- 
tion by Karim Bux on the ground that the application was time 
barred and that an appeal should have been filed against the 
award. The learned Judges have made it clear in the course 
of their judgment that the order dated the 28th of October, 1930, 
could not possibly amount to an award. It was in view of this 
feature of the case that it was held in that case that the Collector 
never made a reference to the District Judge as contemplated by 
the Act. In‘the present case it must not be forgotten that the 
Land Acquisition Officer had already made a reference which was 
pending before the learned District Judge and when he received 
the application containing the objections of the plaintiffs to the 
award he passed a short and summary order forwarding the same 
to the District Judge. In our opinion, in the circumstances of 
this case, the order forwarding the appellant’s objection to the 
District Judge under section 19 of the Land Acquisition Act 
substantially complied with the requirements of the law and it 
must be held to be a proper reference made under section 18 of 
the Land Acquisition Act. The observations of the Bench of this 
Court in Secretary of State v. Karim Bux (ubi supra) at page 99, 
“Had the application substantially complied with section 18 we 
would have been inclined to hold that forwarding to the Tribunal 
would amount to a reference by the Collector,” would lend 
-Support to the view which we are inclined to take in this case. 
it has been strongly contended before us that the order of the 
District Judge rejecting the claim of the plaintiff-appellant on the 
ground that it was barred by time was entirely erroneous. Our 
attention has been drawn to the case of Secretary of State v. 
Whagwan Prasad (1) decided by two learned Judges of this Court 
where it*was held that— 

“After a reference has been made under the Land Acquisition Act 
it is not open to the Collector or the Secretary of State to say that the 
reference was wrongly made although the ground for saying so may 
be that the application by the owner was belated i.e., in contraven- 
tion of section 18(2). The court does not sit on appeal over the 
Collector and the Act does not give any authority to the court either 
in express terms, or by implication, to go behind the reference and 
to see whether the Collector acted rightly or WYongly.” 

To the same effect is the decision of two learned Judges cf this 
Court in Secretary of State y. Bhagwan Prasad (2). It is, however, 
(I) ALR, 1982 All. 597. (2) (1930) L.L.R. 52 All. 96, 
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obvious that if the plaintiff-appellant was dissatisfied with. the 
decision of the District Judge on the reference made to him he 
could and should have taken recourse to the remedy provided 
for in the Act. He should have filed an appeal against the order 
of the District Judge. The question whether the District Judge 
gave a correct or incorrect decision is rot one which can be raised 
at this stage by means of a separate suit. In Bhandi Singh v. 
Ramadhin Roy (1), a Bench of two learned Judges of the Calcutta 
High Court has discussed the entire scheme and scope of the Land. 
Acquisition Act. Mookerjrx, J., after an examination of the, 
various provisions of the Act, has observed at page 996 thus: 
“From this review of the principal provisions of the Act, three 
propositions are established beyond the possibility of dispute, namely, 
that the statute creates a right in the Local Government to acquire 
land needed for public and other purposes, secondly, that it confers 
upon the private individual whose land is thus compulsorily 
acquired a corresponding right to receive compensation therefor, and, 
thirdly, while the Act provides for a summary determination by the 
Collector of the area and the value of the land and of the apportion- 
ment of the compensation, it also provides for a judicial determina- 
tion by a special civil court of the measurement of the land, of the 
amount of the compensation, of the persons to whom it is payable, 
and of its apportionment among the persons interested. ‘The ques 
tion therefore arises whether under these circumstances, when 
statutory rights and liabilities have been created and jurisdiction 
has been conferred upon a special court for the investigation of 
matters which may possibly be in controversy, is such jurisdjgtion 
exclusive or is it concurrent with that possessed by the ordinary 
courts? In my opinion, such jurisdiction is exclusive and has to be 
exercised subject to the exception contained in the statute itself.” 


The learned Judge has referred to the observations of LopEs, 
L. J., in R. v. County Court Judge of Essex (2) “that. in the case { 
of an Act which creates a new jurisdiction, a new procedure, new 
forms or new remedies, the procedure, forms or remedies there 
prescribed and no others must be followed.” 


Again at.page 998 Mooxerjee, J., observes: 

“Y must hold accordingly that in the case of a dispute as to the 
persons among whom the compensation is to be apportioned, or the 
extent of their interests, the Land Acquisition Judge and the 
ordinary civil court have practically concurrent jurisdiction, by 
reagon of the third proviso. to section’ 31, clause (2), read with 
section 18 of the Act. This however necessarily leads to the posi- 
tion, that if a litigant has made his choice and availed himself of 2 

(1) (1905) 10 C.W.N. 991. (2) (1887) 18 Q.B. 704. 
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reference to the court under section 18, he cannot again ask for 
an opportunity to litigate the same matter in the ordinary court ; 
the decision of the Judicial Committee in Raja Nilmoni Singh v. 


Ram Bundhu (1), clearly supports this view. On the other hand, © 


if there has been no reference to the court under section 18, a suit 
would be maintainable for the adjudication of the rights of the 
claimants inter se, because section 12 to which I have already referred 
makes the award of the Collector final and conclusive only as 
between himself on the one hand and the persons interested on 
the other and not as between the claimants inter se.” 
Substantially the same principle has been Tecognised in various 
cases particularly in the decision of the Judicial Committee in 
Raja Nilmoni Singh Deo Bahadur y. Ram Bandhu Rai, where 
at page 393 their Lordships have observed in relation to the 
‘proviso to section 31,. sub-clause (2) of the Land Acquisition Act 
that this proviso applies only to persons whose rights have not 
been adjudicated upon in pursuance of the sections (38 and 39). 
Their Lordships decided that case with reference to the old Act 
and the proviso contained therein but the proviso which their 
“Lordships had to construe was word ‘for word the same as the last 
provisg to section 31, sub clause (2). 


In view of the authorities mentioned above, the position there- 
fore, is that it is optional with a party claiming apportionment 
“either to apply for'a reference under section 18 or to institute a 
_Suit in the civil court. _ In Bhandi Singh v. Ramadhin Roy (ubi 
supra) the claimant had obtained a reference under section 18 but 
‘on the matter coming before the-court in due course, it was struck 
:08f.on his non-appearance. He then instituted a civil suit on the 
Wfngth of the third proviso to section 31° sub-clause (2)... It was 
held that the party having once availed himself of one course of- 
remedy, namely reference to the court under section 18, he could. 
not again ask for an Opportunity to litigate the same matter in 
the ordinary court. - 

Again in Chhedi Ram v. Ahmad Shafi (2), the Oudh Chief 
Court has observed: When jurisdiction has been conferred upon 
a special court for investigation of particular matters such juris- 
diction is exclusive. The Land Acquisition Act has enacted a 
special jurisdiction and provided a special remedy for persons 
aggrieved with anything done in the exercise of that jurisdiction. 
If a person having full opportunity or gettting his rights adjudi- 
cated in accordance with the machinery provided by section 18, 

( (1881) T.L.R. 7 Cal. 888. (2 (1983) LL.R. 8 Luck. 295. 
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4945 disables himself from availing himself of it by accepting the 
Sankath, compensation without any protest or, if for any other reason, he 
en does not make the necessary application under section 18, he 
Bei Soman Cannot maintain his suit in the ordinary civil court, and cannot 
Pande reopen the question by asking to recover compensation, on the 

allegation, that it was wrongly paid to other persons. The conten- 
tion that it debars the plaintiff from making any claim against the 
Collector only, is not tenable. Reliance cannot be placed on 
section $1(2) proviso, as the proviso must be given a limited 
application. A person who was a party to the apportionment 
proceedings, cannot under that proviso be allowed to reopen the 
question by a regular suit. 


In view of the authorities discussed above it is quite clear to 
our minds that the order of the District Judge dated the 26th of 
April, 1940, dismissing the plaintiff's objection to the award was 
final and ‘it was not open to the plaintiff-appellant to re-agitate the 
same question by means of a suit in the civil cgurt. In this view 
of the matter it is obvious that the view of law taken by the lower 
appellate court was correct. 

The result is that the appeal is dismissed with costs. 





FULL BENCH > 


Before Justice Sir James Allsop, Mr. Justice Verma and 
Mr, Justice Hamilton 


1945 BHAGWAN DAS (PraintirF) v. RADHEY LAL (DEFENDANT)* 


= Debt Redemption Act (Local Act XIII of 1940), sections 4, 27—Plaintiff 
making declaration under section 4—Provisions of section 27 whether 
applicable—Whether entitled to benefits of Agriculturists’ Relief Act 
—Apriculturists’ Relief Act “(Local Act XXVII of 1934), sections 32, 
34—The word “ creditor” explained. ; 


Held by the Full Bench that the sections of the Agriculturists’ Relief 
Act were not absolutely repealed. They were repealed only in respect of 
loans. as defined in the Debt Redemption Act and did not apply to suits 
to which the Debt Redemption Act applied. This being so, in a suit 
in which the plaintiff had made a declaration under section 4 of the Debt 
Redemption Act, the defendant was entitled to claim the benefits. con- 
ferred on debtors by the Agriculturists’ Relief Act. 

Held further, that a person to come within the definition of a “ credi- 
tor” must advance loans in the regular course of business, but it was not 
necessary that he should advance loans to agriculturists in the regular 








*First Appeal No. 270 of 1941, from a decree of Maharaja Bahadur Lal, Civil Judge 
of Agra, dated the 31st of May, 1941. 
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course of business provided that the Particular loan in question was an 
advance made to an agriculturist. 
Mr. S. B. L. Gour, for the appellant. 
Dr. N. P. Asthana and Mr. Baleshwari Prasad, for the Trespon- 
dent. 
The following judgments were delivered: 
ALLsop and VERMa, JJ.:—The main question in this appeal 
is whether the defendant in a suit in which the plaintiff has made 


entitled to claim the benefits conferred on debtors by the Agricul- 
turists’ Relief Act. The learned Judge of the lower court held 
that the defendant in the suit which has given rise to this appeal 
was so entitled. It is said in section 4 of the Debt Redemption 
Act that the provisions of the Act will not apply if a declaration 
‘is made by the plaintiff under that section. Under section 27 
of the Act and the schedule appended thereto certain provisions 
of the Agriculturists’ Relief Act are repealed except in their 
application to advances made before the first day of June, 1940, 
not being loans as defined in the Debt Redemption Act. It is 
argued by the appellant that the provisions of section 27 apply 
even though it is said in section 4 that the provisions of the ‘Act 
shall not apply to a suit for the recovery of a loan where the cre- 
ditor makes a declaration. On the face of it, it appears to us that 
We can assign only one meaning to the words of the section. If 
the provisions of the Act do‘not apply, then the provisions of 
section 27 cannot apply and ‘the result is that for the purposes of 
‘the suit in which a declaration has been. made the PTovisions of 
dhe. Agriculturists’ Relief Act are net repealed. “It has ‘been 
ufged that the legislature could not have intended that none of 
the provisions of the Act should apply to such a suit because the 
provisions of section 4 themselves must clearly apply. In so far 
as sufts are concerned, the only provisions of section 4 are that 
the provisions of the Act shall not apply where a declaration is 
-™ade and that the effect of the declaration shall be incorporated 
in the decree passed by the court. We agree that we cannot 
impute to the legislature an intention of making a self-contradic- 
tory provision and consequently it is clear that the provisions of 
‘section 4 will apply.in so far as they direct that the effect of the 
declaration shall be incorporated in the decree, but there is no 
‘reason for holding that any other provision of the Act will apply. 
“The effect of section 4’ is that the plaintiff in a suit for the recovery 
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of a loan can exercise the option of ignoring the provisions of the 
Debt Redemption Act. Having exercised that option, he cannot 
turn round and ask the court to refer to the Act in order to hold 
that certain provisions of the Agriculturists’ Relief Act have been 
repealed. It was suggested that there was a distinction between 
sections in the Act which would apply to a suit and sections which 
would not so apply, that the provisions of section 27 came into 
force immediately in order to repeal certain sections of the Agri- 
culturists’ Relief Act and that they had nothing to do with any 
suit: instituted for the recovery of a loan. We cannot sce any 
distinction. Every section in every Act applies to a suit if it is 
relevant. The question has arisen in the suit whether the provi- . 
sions of the Agriculturists’ Relief Act have been repealed or not 
and any law which affects the decision must be relevant. It was 
necessary to consider the effect of section 97 and consequently the 
provisions of that section obviously apply to the suit. 


Another argument addressed to us was that sub-section (2) of 
section 27 modified the provisions of section 33 of the Agricul- 
turists’ Relief Act and it might lead to an inconsistency if we held 
that section 27 did not apply in a suit in which a declaration had 
been made. In such a suit the plaintiff would get a decree for 
a sum of money on the assumption that the defendant was not 
entitled to the benefits of the Debt Redemption Act. On the 
other hand, if the debtor himself made an application under 
section 33 of the Agriculturists’ ‘Relief Act there would be no 
question of a declaration under section 4 of the Debt Redemption 
Act and the provisions of that Act would apply so that it would 
be declared that the debtor was liable to pay a smaller sum after 
reduction of interest. Learned counsel said that there would 
be an inconsistency in coming to different decisions in two suits 
or proceedings between the same parties. We do not think that 
there would necessarily be any inconsistency. In the application 
under section 33 there would be a declaration on the understand- 
ing that the whole of the debtor's property was liable to attach- 
ment and sale in execution of the decree whereas in the suit 
instituted by the creditor there would be a decree on the under- 
standing that the creditor should not proceed against the land or 
agricultural produce or the person of the defendant. The creditor 
would not be bound to ask for a decree on the basis of the declara- 


-tion in the proceedings under section 33 and would be entitled 


to rely upon his other decree in the suit instituted by himself. 
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We do not think that any obvious absurdity or inconsistency 
would result from our holding that the provisions of section 27 of 
the Debt Redemption Act did not apply in a suit in which a 
declaration was made under section 4 of the Act. 

‘There was.also an argument that the provisions of the Agri- 
culturists’ Relief Act were repealed once for all by the Debt 
Redemption Act and could not be restored by the making of a 
declaration. We may, however, point out that the sections are 
not absolutely repealed. They are repealed only in respect of 
loans as defined in the Debt Redemption Act and do not apply 
to suits to which the Debt Redemption Act applies. The suit 
with which we are concerned-is one to which the Debt Redemp- 
tion Act did not-apply. We are, therefore, of opinion that the 

' provisions of the Agriculturists’ Relief Act were rightly applied in 
the suit by the learned Judge of the court below. 

The learned Judge disallowed costs under the provisions of 
sections 32 and 34 of the Agriculturists’ Relief Act. It was argued 
before us that the plaintiff was not a creditor within the meaning 
of the Agriculturists’ Relief Act because he had not been in the 
habit of advancing loans to agriculturists in the regular course of 
business. In our judgment a person to come within the definition 
of a creditor must advance loans in the regular course of business, 
but it is not necessary that he should advance loans teangricul- 


turists in the regular course of business provided that the parti-- 


cular loan in question is an advance made to an agriculturist. 
Learned counsel ther fell back upon the argument that his client 
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was not a moneylender or in other words that he did not advance : 


fans to anybody in the regular course of business. The learned 
Judge of the court below has found as a fact that the plaintiff was 
in the habit of advancing loans in the regular course of business. 
The cefendant-respondent was able to show that the plaintiff had 
instituted two suits on the basis of loans and the plaintiff admitted 
that he had advanced a loan to one Kirorimal on the basis of a 
hundi. Learned counsel has urged that there is evidence only 
of four transactions in a period of ten years, but it has not been 
established that these-were the only transactions. The plaintiff 
pretended that the two persons he had sued had-executed bonds 
because they owed him money for the purchase of cloth, but he 
had to admit in cross-examination that he had previously alleged 
that he had advanced them cash. The learned Judge was right in 
the conclusion that the statement of. the plaintiff could not be 
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relied upon. We have no doubt that he was right in holding that 
the plaintiff was in the habit of advancing money in the ordinary 
course of business. It was nowhere suggested that the four . 
instances were casual loans made to friends for their accommoda- 
tion. They were obviously ordinary business transactions. 

In the result we think that the appeal must fail. 

here is a connected Second Appeal No. 588 of 1943, arising 
out of a suit in which the courts below refused to give the 
defendant the benefits conferred by the Agriculturists’ Relief Act 
in a suit in which a declaration had been made under section 4 
of the Debt Redemption Act. The appellants maintained that 
they were entitled to those benefits and we are of opinion that 
they were for the reasons which we have already given. We 
wmust, therefore, set aside the decrees of the courts below and we 
must remand the suit for decision after the provisions of the 
Agriculturists’ Relief Act have been applied. 

The result is that we would dismiss First Appeal No. 270 of 
1941 with costs. We would allow.Second Appeal No. 588 of 
1943, set aside the decree of the trial court as confirmed by the 
lower appellate court and remand the suit to the trial court for 
decision after applying the provisions of the Agriculturists’ Relief 
Act. The appellants should get their costs in the two appellate 
courts in proportion to their wltimate success and these costs 
should be included in the costs of the trial court. 

Hamitton, J.:—I agree and would only add a few words in 
connection with the argument that there might be an inconsis- 
tency if the debtor brought a suit under section 33 of the Agri- 
culturists’ Relief Act and the creditorsbrought a suit for recovery 
of the loan and made a declaration under section 4 of the Debt 
Redemption Act. A declaration under section 33 of the Agri- 
culturists’ Relief Act does not finally dispose of the matter as the 
loan is still due and it would only be useful to the debtor.as res 
judicata. Such a declaratory decree would mean that by the 
application of section 9 of the Debt Redemption Act a certain 


’ amount would be payable and it would be of no effect in a suit 


in which the creditor by making a declaration under section 4 of 
the Debt Redemption Act would exclude section 9. : 

If a suit under section 33 of the Agriculturists’ Relief Act and 
one by the creditor for recovery of the loan were proceeding 
together I think the court could stay the suit under section 33 
till decision of the creditor’s suit as the latter would decide what 
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interest would be permissible under the law applicable to the —_ 1945 

agriculturist debtor and the decree would put an end to any “Bhagwan 

claim on the basis of the loan. ves 
By THE Court—We dismiss First Appeal No. 270 of 1941 with Radhey 

costs. We allow Second Appeal No. 588 of 1948, set aside the ; 

decree of the trial court as confirmed by the lower appellate court 

and remand the suit to the trial court for decision after applying 

the provisions of the Agriculturists’ Relief Act. The appellants 

will get their costs in the two appellate courts in proportion to 

their ultimate success and these costs will be included in the costs 

of the trial court. 


APPELLATE CIVIL 
Before Mr. Justice Braund and Mr. Justice Wali-ullah ae 
SURAJ GIR ANb oTHERS (PLAINTIFFS) v. BRAHM NARAIN ann oTHErs May, 4 
(DEFENDANTS)* 





Givil Procedure Code, section 92—Public and religious trust—Scheme, 
settled for administration—W hether separate suit to vary the scheme 
_ maintainable. 


It would be an intolerable position if it were open to one court in 
effect to set aside or vary a scheme settled by another court under section 
92 of the Civil Procedure Code otherwise than in accordance with the 
proper machinery provided by that section. No doubt in a proper case 
it may be possible to vaiy a scheme, or even, possibly, to rule it out of 
existence altogether and to make a new one. But that would have 
to be done under the section under which it originally came into existence 
and by an application made to the court that originally. sanctioned the 
‘scheme. That being so, a scheme framed under section 92 of the Civil 
Procedure Code is binding on every oné, including even one_who may 
claim an hereditary trusteeship and may have brought a suit to enforce such 
a right before the settlement of the scheme. And a decree framing a 
scheme-is a bar to a suit bv such a person, even though the denial of his 
right of suit may act prejudicially to his interest. 


Mr. B. R. Avasthi, for the appellants. 
Mr. G. S. Pathak, for the respondents. 
The judgment of the Court was delivered by: 


Braunp, J.:—This is a first appeal from the court of the 
learned Civil Judge of Bareilly. We can, we think, deal with 





“First Appeal No. 406 of 1941, from a decree of Maheshwari Dayal, Civil Judge of 
Bareilly, dated the 19th of September, 1941. 
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the matter briefly since the appeal can be disposed of on a short 
point. 
The suit related to a temple in the outskirts of Bareilly, called 
the Alakhnath Mahadev Temple. The plaintiffs came to the 
court and by their pleadings have set out a long devolution of the 
mahantship of this temple going back, as the learned Judge him- 
self says, to times of considerable antiquity. But, whether these 
allegations be right or wrong, we think that they become 
immaterial in view of certain proceedings which were begun in 
1930 and resulted in a scheme being settled for the administration 
of this temple by the court under section 92 of Civil Procedure - 
“Code. The decree in those proceedings was made in 1933 and 
under it a scheme was settled by which the present defendant- 

“respondents were constituted by the court a Committee of Manage- 
ment, or, in other words, trustees, for the purpose of administering 
this public religious trust. We should say at this point that it is 
common ground between the parties that the temple and. its 
property do constitute a trust for’ public purposes of a religious 
nature. 

The plaintiffs in 1937, conceiving for various reasons, that 
they were the true and lawful mahants or managers of this 
property, took the law into their own hands and ousted the 
defendant-respondents from possession without any regard, 
it seems, to the fact that the defendant-respondents had been 
placed in possession by the court. Whether these proceedings 
constituted a contempt of court is now immaterial. The 
next step was that the Committee of Management, who, of 
course, are the defendant-respondents, took proceedings under 
section 9 of the Specific Relief Act to recover possession on the 
footing that they had been dispossessed without their consent 
otherwise than in due course of law. They succeeded in those 
proceedings under the Specific Relief Act and obtained an order 
from the Civil Judge of Bareilly for possession to be restored. 
That was the signal for the present plaintiff-appellants to start the 
suit out of which this appeal arises. It was started as the only 
effective means of counter-attacking left to them in view of 
the court’s order under section 9 of the Specific Relief Act. And, 
as we have said earlier in this judgment, having set out a long 
history of the devolution of what they alleged to be true mahant- 
ship of this temple, they eventually traced it to themselves and 
claimed a declaration that they and the other members of their 
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particular community had a right to manage and control the 
temple and in effect all the lands and endowments that went with 
it. 


Now, to paraphrase it, what that relief amounts to is-a claim - 


that, so far as the mahantship or managership or trusteeship (what- 
ever you like to call it) is concerned, the scheme settled by the 
court in 1933 was wrong and must either be varied or overridden 
altogether. It is in substance a claim to have a fresh set of 
trustees substituted for the trustees appointed by the scheme, ‘if 
not to have ‘the scheme torn up altogether. We can readily 
understand that, when a scheme has been settled by the court 
under section 92 of the Givil Procedure Code, a stranger may 
come in for the purpose of asserting a title which is paramount 
to the trust altogether and in that sense may claim to have 
the whole scheme displaced on the ground that there never 
ought to have been a scheme at all because the property was 
never the subject of a trust for charitable or religious purposes. 
That, however, is a very different thing from what has happened 
here. Here it is common ground that the trust is a trust for 
_ Public religious purposes. It is common ground that the scheme 
settled by the court in 1933 was a valid and legally proper scheme 
under section 92 of the Civil Procedure Code. What in reality 
the plaintiff-appellants seek to do is either to have that scheme 
varied or else to have-it-overridden altogether. 


Looked at in that way, we think that the answer to the whole 
suit is obvious. The learned: Civil Judge at several points in his 
judgment came near to the same solution, but he-did not actually 
reach it. Sub-section (2) of section 92 of the Civil Procedure 
Code provides that: “‘Save as provided by the Religious Endow- 
ments ‘Act, 1863, no suit claiming any of the reliefs specified in 
sub-section (1) shall be instituted in respect of any such trust as is 
therein referred to except in conformity with the provisions of 
that sub-section.” 


There is authority for saying that in matters of this kind one 
must look at the substance of what is being dealt with. We are 
‘satisfied that the substance of the plaintiffs’ claim here is to have 
the set of managers or trustees appointed by the scheme removed 
and themselves appointed in their place. In the alternative, their 
object is to have the scheme overridden altogether. In either 
case it is, in our view, clear that the plaintiffs could not possibly 
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have that done except by the machinery of section 92 of the Civik 
Procedure Code. 


It only requires stating, we think, to be immediately clear that 
it would be an intolerable position if it were open to one court 
in effect to set aside or vary a scheme settled by another court 
under section 92 of the Civil Procedure Code otherwise than itr 
acéordance with the proper machinery under that section. We 
do not doubt that in a proper case it would be possible to vary the: 
scheme or even possibly to rule it out of existence altogether and 
to make a new one.’ But that would surely have to be done under 
the section, under which it originally came into existence and by 
an application of some kind or other made. to the court that 
originally sanctioned the scheme. 


There is authority for the view we have taken. In the case of 
V. Ramados v. K. Hanumantha Rao (1) a very similar question 
arose and a Bench of the Madras Court decided it in-a sense which, 
we think, entirely covers the case now before us. Their Lord- 
ships said that a scheme framed under section 539 (which was the 
then equivalent of section 92) of the ivil Procedure Code was 
binding on everyone (whether a worshipper or not) including 
even one who might have claimed an hereditary trusteeship and 
have brought a suit to enforce such a right before the settlement 
of the scheme. And they said, moreover, that a decree framing 
a scheme was a bar to a suit by such a person, even though the 
denial of such a right of suit might act prejudicially to his interest: 
and even though his application to be made a party to the suit in 
which the scheme was framed had previously been rejected. 
That, we think, is exactly the position here. The same point is: 
covered, though less directly, in the case of Sakharam Dajt v. 
Ganu Raghu (2). . : 


For these reasons we think that it is not necessary for us to 
go into the facts since the appellant-plaintiffs can never in this. 
suit establish the relief they seek. ‘That relief is in effect incon- 
sistent with the scheme which has been settled—a scheme by which 
they are themselves bound. If they had such rights as they claim— 
we do not wish to be taken as deciding that they have—their 
remedy was to have asserted them by taking the proper steps 
the court which has seizen of the scheme. What they cannot do 


(1) (1918) LL.R, 36 Mad. 364. (2) (1921) LL.R. 43 Bom. 688. 
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is in another court to raise a claim which is inconsistent with and 1045 
hosile to the scheme. 


Suraj Git 
This appeal must be dismissed with costs. Bramh 
Narain 
APPELLATE CRIMINAL 
Before Mr. Justice Walli-ullah and Mr. Justice Bennett 
EMPEROR v. MANOHAR* iis 


Confession—Retraction—Value May, 22 


In a case where confession is retracted but there is no room for any 
doubt as to the genuineness of the confession arising from the procedure 
followed or from its contents, the antecedent circumstances may be of 
inaterial assistance in determing whether the confession should be believed.: 
They may afford substantial support for- the belief that it is true, or on 
the other hand they may be of such a ‘nature as to suggest a doubt. When 
a few weeks before her murder a woman writes to the authorities that 
her life is in danger from a certain person, giving reason for this appre- 
hension, and when upon a police inquiry her fears are reported to be 
well-founded, and when shortly after her murder that person is arrested. 
and makes a clear and unequivocal confession, almost boasting of his crime, 
it is not unreasonable to conclude that that confession is probably true. 


It is not correct to say that a confession must be accepted as a whole. 
All that can be said is that a confession must be accepted in its entirety, 
so far as it affects the person making it. That is to say, anything which 
he puts forward in his confession by way of mitigation must be accepted, 
however, improbable it may appear. 


Mr. E. V. David, for the appellant. 
The Government Advocate (Mr. Sankar Saran), for the Crown. 
The judgment of the Court was delivered by: 


BENNETT, J.:—The appellant Manohar, an Ahir aged from 
430 to 35 years, was sentenced to death by the learned Sessions 
Judge of Etah under section 302 of the Indian Penal Code for 
the murder of a widow named Mst. Ram Devi, aged about 42, 
between the Ist and 7th May, 1944. The Sessions Judge has 
referred the case for confirmation of the sentence. 

The appellant and this woman lived in a village called Dhipa 
in the Aligarh police circle of the Etah district. She had been 
the wife of one Sardar, uncle of Manohar. Sardar had died about 
18 years ago and since then she had apparently been living alone, 
or with her son Nathu, until he left for Ahmedabad a few years 





*Criminal Appeal No. 3 of 1945, from an order of Brij Mohan Lal, Sessions Judge of 
Miah, dated the 28rd of December, 1944. 
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before her murder. The body of Mst. Ram Devi (who was also 
called Pujia). was found in a well of Nagla Mohan, a village one 
or two miles distant from Dhipa, in the afternoon of the 7th May. 
Its discovery was reported to the Aliganj police the same evening . 
by villagers of Nagla Mohan. The body was taken out by the 
station officer the next morning. He sent for people from 
surrounding villages and it was identified as the body of Mst. Ram — 
Devi. It was in a highly decomposed condition but there is no 
reason to think that it could not be identified. There has been 
no suggestion of any doubt as to its identity. 

The Civil Surgeon of Etah performed the post-mortem ex-' 
amination in the afternoon of the 9th May. He could find no 
marks of injury on the body and owing to advanced decomposition — 
he could give no opinion about the cause of death. He found 
the tongue protruding and pressed between the teeth and the 
Sessions Judge has referred to this as one of the signs of strangula- . 
tion. 

It happened that Mst. Ram Devi had sent reports to the 
District Magistrate and Superintendent of Police on the 10th . 
and 12th April respectively (Exs. P5 and P4) in which she alleged 
that Manohar and his relatives had threatened to kill her. There , 
had been a police inquiry by a head constable named Mohammad - 
Yasin, who gave evidence as a prosecution witness. His report of 
the 22nd April (Ex. P6) fully supported her allegations. He said 
that these persons were “deadly against her”, that her life was in 
danger and that it was quite possible that.they might take her life 
On some occasion. He advised action under section 107 of the 
Code of Criminal Procedure. This report was put up before the 
court concerned and notice was issued on the 4th May to the 
appellant, his brother Dhan Singh and his father Angnu requiring . 
them to attend and show cause why they should not be required 
to give security for their good behaviour. -By that time, however,” 
in all probability the woman was dead. 

The investigation was taken over from the original Station 
Officer of Aliganj by another sub-inspector on the 9th May. He 
arrested the appellant on the 10th May and made a report for his 
statement to be recorded. The appellant was despatched to Etah 
on the 11th, arriving there on the 12th (communications in the 
Etah district being poor and there being no railway at the town 
of Etah). The report was placed before Mr. Mobin, a First Class 
Magistrate, on the 12th. He was informed that the appellant had 


ALL. ALLAHABAD SERIES 118 


been sent to jail. The Magistrate went to the jail on the morning 
of the 13th and told him to think the matter over, saying that he 
would come again later in the day and take down such statement 
ashe wanted to make. The Magistrate returned to the jail later 
in the day and after satisfying himself by questioning the appellant 
that he was making a voluntary statement he recorded what is in 
effect a full confession of the crime (Ex. P12). 


In this confession Manohar implicated three other men as weil 
as himself, but they were not proceeded against, presumably 
because no corroborative evidence could be found against them. 
The police submitted on the 30th May a charge sheet against 
Manohar only. Subsequently evidence was forthcoming against 
three other men, thesg not being the three men implicated by 
Manohar, and the police submitted a supplementary charge sheet 
against them on the 13th June. These three men were tried by 
the Sessions Judge with the appellant. He acquitted them, dis- 
believing the evidence referred to. This evidence implicated the 
appellant also. We may say that we see no reason to doubt the 
Sessions Judge’s estimate of this evidence. 

As against Manohar the Sessions Judge was left with his 
‘confession and the circumstances referred to. The confession 
had been retracted by the appellant in the court of the Committing 
Magistrate. Both in that court and in the court of the Sessions 
Judge the appellant admitted making the confession, but said that 
it was false. He had made it because the sub-inspector told him 
that unless he made a statement as directed by him he would get 
him and his brother hanged and that if: he deposed according to 
lus wishes he would get him released. Py 

The confession made by Manohar to the Magistrate on the 
13th May reads thus (omitting the preliminary questions and 
answers) : 

“I killed Mst. Ram Devi on the Ist of this month some 12-13 
days ago. She was my bari amma (father’s elder brother's wife). She 
was the widow of my uncle. She was a woman of loose character. 
She had illicit connection with Dina Brahman. He used to visit 
her. I explained matters to her at length, but she did not listen 
to me. I went away from here to Ahmedabad on account of shame. 
From there I came back on the 28th of the last month. -I lived in 
Ahmedabad for some I0—12 years. On my return also I found 
Mst. Ram Devi in the same condition. Dina Brahman used to visit 
her, he used to sleep and stay there. I asked Diwaker Nath Pandit 
to suggest to Dina to take away Mst. Ram Devi to his house because 
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1945 her bad reputation was responsible for the marriages of my daugh- 
Bmperor ters not being settled and for the members of my brotherhood not, 
taking food at my place. Dina did not listen to anybody. I also 
explained matters to Ram Devi. She said that she would continue 
to live the same kind of life. I said to some 2 or 4 friends of mine 
that F wanted to kill Mst. Ram Devi. I had consulted Ram Charni, 
Munshi and Narain Kachhi on this point. They said that it was : 
good on my part to do it and that it would put an end to the 
scandal. In the evening before sunset I caught hold of Mst. Ram 
Devi in the field of Diwari near the village. Narain and myself 
dragged her into the jungle. Ram Charni and Munshi also, who 
were hiding themselves nearby, went with us. We took Mst. Ram 
Devi along the nullak. Narain asked me to stay there saying that 
he was going to call some other man and that we should then act : 
according to his advice. He vbrought Sukhi Kachhi of Imandput: ° 
He had brought with him a hemp rope also, Narain tied the rope 
round the neck of the woman. All of us felled her down and 
pressed her. Narain put a piece of wood into the coils of the rope 
and turned it round whereby Mst. Ram Devi died. Sukhi 
Kachhi asked me to throw her into a well after tying two bricks by 
her neck and then to go home. I did accordingly and having thrown 
the corpse into the well I came away home.” *. 


The Sessions Judge held that a retracted confession must be 
corroborated by other evidence before it can be accepted, but: 
he said that there was corroboration on several points. He found 
on the evidence that Mst. Ram Devi's liaison with Din Dayal alzas 
Dina Nath had been established beyond doubt. Dhan Singh, 
Manohar’s brother, had two daughters of marriageable age and 
Mst. Ram Devi’s unchastity must have been an impediment in the 
way of arranging their marriages. The Sessions Judge also 
thought that the fact that the body was found with a lahnga tied 
round the neck with two bricks inside, as described by the appel-, 
lant, constituted further corroboration. We cannot regard this- 
latter fact as strengthening the confession, because if, as alleged 
by the appellant, the confession was put into his mouth by the 
police, they would naturally have included’ it. It is, however, 
unlikely that they would have suggested the motive whici he 
gives, when there existed a much more obvious motive, to which 
we. shall presently refer. We do not, we may say, reject the 
motive, given by the appellant; we think it may well have consti- 
tuted a motive, but we do not think that it was the only motive. 
‘The appellant would naturally give the motive which he thought 
redounded most to his credit. If we read the confession aright, 
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at was made by a man who was rather proud or pretended to be 
‘proud of what he had done. He had acted, he suggests in his 
‘confession, in the interests of the family, to vindicate the family 
honour and to remove a hindrance to the marriage of his brother's 
‘daughters. He had consulted his three associates and they had 
told him it was a good thing for him to do and that it would put 
‘an end to the scandal. The fact that he implicated with himself 
three other men against whom the police had no case at all also 
‘indicates that the statement was not put into his mouth by the 
police. 


We agree with the Sessions Judge as regards the woman’s - 


liaison with Din Dayal. He is a bachelor aged 35, Admittedly 
he had befriended and assisted the womgn. Being 4 Brahman he 
naturally denied the intrigue. 

But it is true that there is no corroboration as regards the 
actual facts of the murder. We are dependent for those facts 
entirely upon what the appellant has told us. It has been argued. 
‘that as the other three meni implicated were not prosecuted it 
follows that that part of the confession has been found to be 
untrue and that it has been held by this Court, where the only 
" evidence against an accused is that of his own confession, that the 
confession must’ be accepted as a whole. 

We do not agree that it‘has been found that the story so far as 
it relates to the other three men was false. It was useless for the 
police to proceed against them in the absence of other evidence 
to prosecute them, 

And when the learsfed counsel says that a confession must be 
accepted as a whole, we-do not think that he is Tight. So far as 
we are aware all that has been held is that a confession must be 
accepted in its entirety so far as it affects the person making it. 
That i$ to say, anything which he puts forward in his confession 
by way of mitigation must be accepted, however improbable it 
may appear. The case referred to on the point is King-Emperor 
v. Mukund (1). The Full Bench in that case had to consider a 
confession, we understand, which implicated only the person 
making it and what they held was that the court could not accept 
only the inculpatory element and reject the exculpatory element. 
We asked the learned counsel if he wished to rely upon the reason 
given by the appellant in the present case for the murder as an 
extenuating circumstance, and he replied in the negative. It is 
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clear that while the appellant himself may have regarded the 
reason given by him as a good reason for the murder it could not 
be so regarded by a court of law. 

So far as the confession implicates the appellant we are pre- 
pared wholly to accept it. We are not concerned with it in so 
far as it affects others, except that if we had reason to think that it 
was false as regards them we might possibly regard that fact as. 
throwing doubt upon the rest of it. In determining whether the 
confession -is true or false we consider that we are also entitied to 
take into consideration all the circumstances which may throw 
light upon the woman’s death. 

The proposition which we verily have been asked to accept is- 
that while it is not illegal to convict a man upon his own confes- 
sion and while in law the confession of one person may be taken: 
into consideration against a co-accused a court should not convict 
in either case upon such confession in the absence of corrobora- 
tion in material particulars. This would give a confession as 
against the person making it precisely the same value as, and no 
more than, is attached to a confession as against other persons 
who are being tried jointly with the person making it. It is now 
generally agreed that other persons should not be convicted upon 
his confession unless there is corroborative evidence as against 
them; but there has been some conflict of opinion as to whether 
corroborative evidence should invariably be required, even as 
against the person confessing. 

It is implied in the Full Bench case referred to that a person 
may be convicted solely upon his own confession. To much the 
same effect is the ruling in another Full Bench case, Raggha v. 
Emperor (1) where the only corroboration was the discovery of 
clothes in the place where the confessing accused said they had 
been thrown. The body of the man alleged to have been mur- 
dered was never found in that case. ; 


Learned counsel has cited Emperor v. Shambhu (2), a Division 
Bench decision. The confession in that case was rejected because 
there were defects in the procedure of recording it and also 
because there were features in it which threw doubt upon its 
genuineness, Learned counsel has, however, stressed the general 
observation towards the end of the judgment that “the evidentiary 
value of a retracted confession is very little and it is a rule of 

(1) [1980] A-L.J. 1481. (2) (1982) LLL.R. 54 All. 850. 
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practice, as also a rule of prudence, that it is not safe to act on a 
retracted confession unless it is corroborated in material parti- 
culars.” 

Of older cases learned counsel for the appellant cited Queen- 
Empress v. Mahabir (1) to support his contention, while for the 
Crown we were referred to Queen-Empress v. Maiku Lal (2). 

We were also referred to certain observations in Basu’s Law 
of Evidence in British India, in particular to the commentary 
on section 24 of the Evidence Act. It is there said (page 437, 
third edition): 

“The net result of the authorities on the value: of confession 
seems to be this: (1) That it is not illegal to base a conviction upon 
the uncorroborated confession of an accused person, provided the 
court is satisfied that the confession was voluntary and is true in 
fact ; (ii) that from the point of view of legality, pure and simple, 
the fact that a confession has been retracted is immaterial ; (iii) 
that the use to be made by the court of a confession, whether retracted 
or not, is a matter rather of law, the business of the court being to 
make up its mind in accordance with the dictates of commonsense 
whether it is safe to believe the confession ot not ; (iv) that exper- 
ience and commonsense show that in the absence of corroboration in 
material particulars, it is not safe to convict on a confession, unless 
from the peculiar circumstances in which it was made, and judging 
from the reasons, alleged or apparent, of the retraction, there 
remains a high degree of certainty that the confession, notwithstand- 
ing its having been resiled from, is genuine.” 

In the commentary on section 30 of the Act we find the follow- 
ing: passage, based on certaiit ‘decisions: “A retracted confession 
is sufficient evidence for convicting the person who made it if the 
court believes it to be true. As regards the person: making it 
such a confession may even without any corroborative evidence 
form the basis of conviction.” As regards the reason for retraction 
in the present case we have shown that the reason given by the 
appellant himself, that he made it under police pressure, is almost 
certainly false because some of the details are not such as would 
have been put into his mouth by the police. We may perhaps 
surmise that what may have originally been thought by the appel- 
lant to furnish some justification for the crime did not, upon 
further consideration, appear in so favourable a light. In addi- 
tion to other circumstances mentioned by the head constable 
Muhammad Yasin in his report we find it stated that Mst. Ram 
Devi was said to be of immoral character “‘and for this reason she 
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has no sympathisers in the village. nor is there anyone to help 
her”. There is no reason, therefore, to doubt that the motive 
alleged by the appellant himself weighed with him to some extent. 
We may also find here the explanation for no other evidence, that. 
is, as to the actual murder, being forthcoming. 

In our opinion, in a case of this kind, where there is no room 
for any doubt as to the genuineness of the confession arising from 
the procedure followed or from its contents, the antecedent cir- 
cumstances may be of material assistance in determining whether 
the confession should be belieyed. They may afford substantial 
support for the belief that it is true, or on the other hand they 
may be of such a nature as to suggest a doubt. When a few weeks 
before her murder a woman writes to the authorities that her life 
is in danger from a certain person, giving reason for this apprehen- 
sion, and when upon a police inquiry her fears are reported to 
be well-founded, and when shortly after her murder that person 
is arrested and makes a clear and unequivocal confession, almost 
boasting of his crime, it is not, we think, unreasonable to conclude 
that that confession is probably true. 

We have indicated that other motives besides that mentioned 
by the appellant may have exercised some weight with him. 
Sardar, the brother of Angnu and uncle of the appellant Manohar. 
died some 18 years before his widow, Mst. Ram Devi, was 
murdered. Their son, Nathu, was only about 8 months old at 
the time of his death. Sardar had some separate property and 
some other property was held jointly by him and his brother 
Angnu. All this property was in the possession of Angnu and 
members of his family during Nathu’s infancy, and, as not infre- 
quently happens in such cirqumstances, those who had been 
in possession for a long time probably surrendered possession with 
some reluctance. It is said that when Nathu grew up he obtained 
possession. Our information as to this and other details.about 
Nathu is obtained from Din Dayal, a witness whose evidence ~ 
should perhaps be received with caution, but there appears to be © 
no reason to doubt it. It is clear that Nathu’s name was mutated. 
Nathu went to Ahmedabad (apparently with Manohar) and then 
let out some of his land and put Din Dayal in possession of another 
portion on account of a loan for Rs.80 which he had taken from 
Din Dayal. Manohar returned from Ahmedabad in Chait or 
Baisakh (March-April) without Nathu and it was suspected for 
some reason that is not apparent, that Nathu was no longer alive. 
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Tt would seem from a mutation application (Ex. P7) which Mst. 
Ram Devi made on the 19th January, 1944, that she had arrived 
at that conclusion even before Manohar’s return, In that applica- 
tion she said that Nathu had gone away two years before and that 
it had been ascertained that he was dead. Din Dayal assisted her 
in making that application. He was not asked the reason for the 
belief that Nathu was dead. The mutation application was 
opposed by Angnu who said (Ex. P14) that Nathu was not dead 
and that his death could not be presumed because seven years 
had not elapsed. It was also said by Angnu in his objection, 
‘which is dated the 28th March, that “the woman has no right to 
the land in dispute because she is immoral and has married other 
men at certain places and is an outcaste.” 

The 29th April was fixed for hearing the mutation case. 
Meanwhile Mst. Ram Devi sent to the District Magistrate and 
Superintendent of Police on the 10th and 12th April respectively 
the reports Exs. P5 and P4. In each she alleged that Manohar 
had killed her son Nathu, though it does not appear that this was 
based on more than suspicion, created possibly by his attitude to 
her. In each report she also alleged that Manohar, his father and 

"his brother had broken into her house and taken away certain 
articles, of which she gave a list in her report to the District Magis- 
trate. She further alleged in both reports that they had threatened 
to kill her. According to the Jatter report they told her to vacate 
the house, “otherwise we shall kill you also like your son and 
as there is no trace to be found of ‘your son so in the same way 
we shall also make you traceless.” 

The head constable on inquiry found these reports justified in 
all material particulars, except that he was naturally unable to 
say whether there was any basis for the suspicion that Manohar 
had killed Mst. Ram Devi’s son. He found that Manohar and 
his father and brother:had taken possession gf her household goods 
and turned her out of her house, and he added as already men- 
tioned, though it is not shown upon what he based the statement, 
that they were now devising means to take her life. 

Learned counsel for the appellant attempted to persuade us 
that there were intrinsic indications that the confession was false. 
He said that the first sentence of the appellant’s story “I killed 
Mst. Ram Devi” was inconsistent with the subsequent narrative 
that another man tied a rope round her neck -and twisted it. 
Reading the confession as a whole we do not think that there is 


1045 


Emperor 


e 
Manoher 


1945 
Emperor 


Uv 
Manohar 


120 THE INDIAN LAW REPORTS [1946} 


any inconsistency. We have no doubt that all that the appellant 
meant when he said that he had killed the woman was that he was. 
responsible for her murder, he had arranged it and had taken 
part in it; “all of us”, he said, “felled her down and pressed her”. 

We were referred to the statement in the confession that the 
appellant had returned from Ahmedabad on the 28th of the last 
month. This, it was said, was shown to be untrue by the evidence, 
We agree that if the appellant meant that he had returned on the 
28th April this must be false, because the documentary evidence 
to which we have referred clearly shows that he must have been 
in the village earlier in the month. But we are not satisfied that 
he meant the 28th April. We think that he may have meant the _ 
28th March, this being a probable date according to Din Dayal’s ~ 
evidence. We can see no point in the appellant making a false 
statement in this particular. ; 

Finally, learned counsel said that the appellant in his confes- 
sion spoke of the marriages of his own daughters, while the 
evidence showed that the daughters concerned were those of his 
brother Dhan Singh. We find, however, on referring to the Urdu 
record that he was speaking of the daughters of the family, clearly 
meaning those of his brother. ; 

We are clearly of opinion that there is no reason to doubt the 
genuineness of the confession. We might add that it was not 
made by an unsophisticated villager but by a man who had 
according to his own statement lived in Ahmedabad for some ten 
or twelve years. We have given every consideration to the argu- 
ments placed before us by the appellant’s learned counsel, but, 
believing the confession to be true and holding that in the cir- 
cumstances we not only can but should give effect to that belief, 
we dismiss the appeal and, accepting the reference. affirm the 
appellant’s conviction and direct that the sentence of déath be 
carried out according 3 to law. 
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REVISIONAL CRIMINIAL 





Before Mr. Justice, Wali-ullah and Mr. Justice Bennett 
EMPEROR v. ALLA BAKHSH np orTuers* 1946 
2 < P » 30 
Defence of India Rules, rules 3; 81(4), 121—United Provinces Potatoes and _May, 20. 
Poultry (Movement Control Order, 1943) whether ultra vires~-Consti- 
tution Act, 1935, section 297—General Clauses Act (X of 1897), section 


6—Offence committed against a repealed order—Whether triable after. 
repeal, 


The United Provinces Potatoes and Poultry (Movement) Control 
Order was not ultra vires the Provincial Government. 


Held further, that an offence committed against a repealed order 
could be proceeded with even after the order had ceased to be in force 
and a new order had taken the place of the repealed order. 


Mr. Z. H. Lari, for the applicants. : 
The Government Advocate (Mr. Sankar Saran), for the Crown. 
The following judgments were delivered : 


WaLr-uLLaH, J.:—This is an application in revision by Alla 
Bakhsh, Noor Muhammad, Shakoor, Wazix, ,Bhuria and Tunda 
who were tried and convicted under rule 81 (4) of the Defence of 
India Rules and sentenced by a learhed Magistrate of the first. 
class to three months’ rigorous imprisonment and a fine of Rs.50 
cach or in default to one month’s rigorous imprisonment: The 
article in question, namely the potato seized, was also forfeited. 

On appeal the conviction and sentences passed upon the appli- 

» cants were affirmed by the learned Sessions Judge. 

The charge against the applicants was that on the night 
between the 22nd and 23rd of December, 1943, they were found 
-exporting potatoes from the United Provinces to the Bharatpur 
State in contravention of clanse 3 of the United Provinces : 
Potatoes and Poultry (Movement) Control Order, 1943. It 
‘appears that on the 22nd of December, 1943, Mr. Kripal Singh, 
Deputy Superintendent of Police, received information that some 
'gur was to be exported from Muttra district to Bharatpur State 
that night. At about 9 in the night he took a police force with 
‘him and proceeded to a place on the Bharatpur road near the 
‘borders of British India and Bharatpur State and lay in ambush 
‘there. After some time he found some carts laden with gur 
approaching the border of Bharatpur State and they were caught. 





> *Criminal Revision No. 542 of 1944. from an order of P. D. Pande, Sessions judge 
<of Muttra, dated the 28th of April, 1944. 
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1945 Thereafter six camels appeared laden with potatoes whom the 


Emperor six applicants were driving. These camels were proceeding in 
ata the direction of Bharatpur State. As the export of potatoes out- 
Bakhsh side the United Provinces had been banned, the applicants were 
: arrested and the potatoes were seized. 
We st, In the course of the trial which ‘followed before a learned 
, Magistrate of the first class it was established that the United 
Provinces Potatoes and Poultry (Movement) Control Order, 1943, 
issued by His Excellency the Governor of the United Provinces 
was notified by means of notification No. 11601-CS. dated 22nd 
October, 1943, (published in the United Provinces Gazette Ex- 
traordinary dated 22nd of October, 1943). This order came into 
force on the Ist of November, 1943. Clause 3 of this order 
provided: 

“On and after the date on which this order comes into force no 
person shall carry or cause to be carried or offer for carriage by rail, 
road or river any poultry, eggs or ‘ potatoes’ from any place in the 
United Provinces to any place outside thie province without the 
previous permission of Government or of an officer authorised by 
“Government in this behalf; Provided that nothing in this order 
shall apply to the carriage of one head of poultry, six eggs, and, one 
seer of potatoes by a passenger as part of his personal luggage.” 

Clause 4 provided the punishment for contravention of the 
provisions of the order and it also provided that any court trying 
such contravention might direct that the poultry, eggs, or the 
potatoes with the packings thereof in respect of which it is savisfied 
that the order has been contravened be forfeited to His Majesty. 

Thereafter by means of notification No. B-12/C.S.—478-1943, 
dated 31st January, 1944, published in the U. P. Gazette Extra- 
ordinary dated 31st of January, 1944, certain amendments were 
introduced into the above mentioned order whereby the prohibi* 
tion with regard to the export of “potatoes” was cancelled. The 
result, therefore, was that the prohibition with regard to the 
export of potatoes remained in force only from the Ist of Novem- 
ber, 1948, till the 31st of January, 1944. Copies of these two 
notifications have been placed upon the record and they are 
Exs. P4 and P5. The alleged offence, as mentioned above, was 
committed on the night between the 22nd and 23rd of December, 
1943. The trial of these applicants commenced in February, 
1944, and concluded on the 29th of February, 1944. 

In the course of the trial all the six applicants alleged that they 
were kunjras by caste and carried on the business of selling - 
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potatoes and other vegetables at Bharatpur. They further alleged 
that they did not know that the export from Muttra was prohibited 
and that, therefore, they had committed no offence. In their 
defence they produced Gahelu (D. W.) of Chhatta Bazar Muttra, 
the arhatia of vegetables, from whom they had purchased the 
potatoes. Gahelu supported them and further Stated that he also 
did not know that the export of potatoes was prohibited. The 
learned Magistrate was of the Opinion that the prohibitory order, 
which had been in force ptior to the occurrence for nearly two 
months, must have come to the knowledge of the arhatia as well 
as of the applicants. In view of this, the learned Magistrate found 
the charge proved against the applicants and convicted and ‘sen: 
tenced them as mentioned above. On appeal to thé learned 
Sessions Judge, the facts of the case were not disputed and the only 
‘point urged was that on the facts found, the sentence was too 
severe. The learned Sessions Judge did not accede to this con- 
tention urged on their behalf and dismissed the appeal. 

The applicants have come. up in revision to this Court and 
it has been strongly contended by their learned counsel before 
us that the United Provinces Potatoes and Poultry (Movement) 
Control Order, 1943, was ultra vires the Provincial Government 
inasmuch as it contravened the provisions of section 297 of the 
Constitution Act. For reasons given in our judgment in the 
connected cases of Emperor vy. Roshan Lal (1) and Emperor vy: 
Hari Har Prasad (2), am of Opinion that there is no force in 
this contention and that this order is perfectly valid. 

* It is next contended that on the date of the trial and conviction 
of the applicants the prohibition with regard to the export of 
Potatoes iad ceased to be operative and therefore the conviction 
of the applicants could not be legally sustained. Again, it is 
contendéd that the action of the applicants was bona fide inasmuch 
as they did not know that the export of potatoes was prohibited 
and therefore they should not have been convicted and that in 
any event, on this account, the sentence should be drastically 
reduced. Lastly learned’ counsel has argued that the conviction 
under rule 81(4) of the Defence of India Rules was unwarranted 
by law. 

ai Taking the last point first, on the facts found, it is perfectly 
clear that the offence committed by the applicants did not actually 
reach the stage of an “export” outside the limits of the United 


(I) LL.R. [1945] All. 782. (2) Cr. Rey. No. 509 of 1944, derided on 
Sth June, 1945. - 
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Provinces, but it did amount to an attempt to do so. The 
conviction, therefore, must be altered to one under rule 81(4) read 
with rule 121 of the Defence of India Rules. With regard to 
the contention of the learned counsel that the action of the appli- 
cants was bona fide committed in ignorance of the prohibitory 
order and therefore they were not guilty of any offence, it is in 
my judgment, devoid of substance. Ignorance of law—or of the 
prohibitory order in this case—is and can be no excuse for the 
violation of it. Furthermore, as pointed out by the learned 
Judge, as traders in potatoes the applicants are expected to have 
kept themselves informed of the rules and orders with reference 
to their trade which were made from time to time. It is also 
perfectly obvious that the prohibitory order in question had been 
'n force prior to the eventful day at least for two months. Under 
these circumstances it is very difficult to believe that the appli- 
cants were really ignorant of the prohibitory order. In this state 
of the matter I am disposed to agree with the view of the courts 
below that the applicants must be taken to have been fully aware 
of the prohibitory order when they undertook to take potatoes 
from the district of Muttra (in the United Provinces) to Bharatpur 
State. ; 

On the question of sentence, however, if the conviction is 
maintained, I would be inclined to accede to the prayer made on 
behalf of the applicants that the sentence of three months’ rigorous 
imprisonment and a fine of Rs.50 each taken along with the 
forfeiture of 30 maunds of potatoes seized is a bit too severe. 

The crucial question, however, in this case is whether the trial 
of the applicants was legal in view of the amendment effected in 
the United Provinces Potatoes and Poultry (Movement) Control 
Order, 1943. Learned counsel for the applicants has strongly 
contended that after the amendment effected by the subsequent 
order dated 31st of January, 1944, the export of potatoes was no 
longer prohibited and therefore it follows that at the time of the 
trial, which took place in February, 1944, no charge could be 
validly framed with reference to the original Control Order and 
therefore the conviction of the applicants could not be sustained 
in law. He has referred us to the Full Bench case of this Court, 
Emperor v. Bans Gopal (1) in which at page 964, SuLaman, C. J., 
is reported to have observed as follows: : 

“ According to the English Jaw, as a general rule, unless there is 
some special provision to the contrary, after a temporary Act has 
(1) (1988) LL.R. 58 All. 961. 
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expired no Proceedings can be taken upon it and it ceases to have 
any further effect. It would follow that an offence committed 
against a temporary Act must be prosecuted and punished before the 
Act expires, and as soon as the Act expires any proceedings which 
are being taken against a Person will ipso facto terminate (see 
Craies on Statute Law, third edition, page 342),” 

This was a case in which one of the charges against the accused 
was in respect of an offence under section 21 of Ordinance II of 
1932 read with section 17 of Ordinance X of 1932. After the 
framing of the charge the proceedings of the trial court “were 
stayed for one reason or another and while the proceedings 
remained suspended both these Ordinances expired by efflux of 
time. The question arose whether the trial could proceed on the 
basis of the charge as framed. The learned Judges of the Full 
Bench had to consider whether section 6 of the General Clauses 
Act of 1897 applied to the case and the prosecution of the accused 
could continue irrespective of the fact that both the Ordinances, 
TI and X of 1932 had expired. It was held by all the three 


_ learned Judges constituting the Full Bench that section 6 of the- 


General Clauses Act of 1897 did not apply because the Ordinances 
had expired automatically by lapse of time and there was no 
question of a “repeal” of any of the Ordinances in question. It 
was in effect, therefore, held that the trial could not be continued 
by virtue of section 6 of the General Clauses Act. The observa- 
tions of the learned Cu1er Justice at page 964 with regard to the 
Position in English law no doubt lend some support to the argu- 
ment of the learned counsel, but apart from that the decision of 
the Full Bench itself is not at all helpful inasmuch as we are not 
concerned in the present case with the question of “repeal” of one 
“Act” By another nor with the question of the automatic expiry 
of an “enactment” by efflux of time. Learned counsel has also 
referred us to the statement of the English law with regard to 
“repeals of statutes” summarized in Halsbury’s Laws of England 
(Hailsham edition) volume 31, page 560: 

“A repealing statute, in the absence of saving clauses, operates 
from its commencement, whether the alteration of the law affected 
by it has to do with procedure or with matter of substance, and 
a repealed Act, in the absence of saving clauses, and ‘except as to 
transactions passed and closed, must be considered as if it had never 
existed.” ; 

This again, it may be observed, refers to the operation of a repeal- 
ing enactment: on the position as it stood under the statute 
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repealed. Qur attention has also been drawn by the learned 
counsel for the applicants to the case of Kay v. Goodwin (1), 
where Tinpat, C. J., is reported to have observed : 


“I take the effect of repealing a statute to be, to obliterate it as, 
completely from the records of the Parliament as if it had never 
passed; and, it must be considered as a law that never existed, 
except for the purpose of those actions which were commenced, 
prosecuted and concluded whilst it was an existing law.” 


In my judgment none of the authorities referred to above is 


really helpful in the decision of the question which arises in the 
present case. ‘ 


A Full Bench of three learned Judges of this Court in Radhey 
Lal v. Roop Ram (2), had to consider the effect of section 6 of the 
United Provinces General Clauses Act on the repeal of the U. P. 
‘Temporary Postponement of Execution of Decrees Act, 1937, and 
it was laid down there that section 6 of the General Clauses Act, 
Central and Provincial, clearly provides that the remedy with 
regard to the rights and privileges arising under repealed Acts can 
be enforced even after the repeal and to that extent it is to be 


deemed that the repeal had not taken place. It was further 
observed at page 59: 


“In our opinion, it is not the law that when a temporary Act 
comes to an end and ceases to be in force all rights which arose 
under some of the provisions of the temporary Act automatically 
disappear with the cessation of the Act. In our opinion, it is a 
question of the interpretation of the particular provision of the 
statute whether it was to remain effective till the Act was to remain 


in force or whether it was to remain operative even. after the Act 
had ceased to be in force.” 


With regard to the general principle of English common. law 
bearing on this question their Lordships observed at page 64: 


“The principle of English common law which was stated in 
Maxwell on the Interpretation of Statutes as follows was considered 
inean English case in relation to the Interpretation Act, 1889: 
“Where an Act expired or was repealed, it was “ formerly” consi- 
dered, in the absence of provision to the contrary, as if it never 
existed, except as to matters and transactions past and closed. 
Where, therefore, a penal law is broken, the offender could not be 
punished under it, if it expired before he was convicted, although 
the prosecution was begun while the Act was still in force.” Avory, | 
SHEARMAN and Satter, JJ., after explaining that the well-known 
principle of English common law as stated above by Maxwell had 
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been altered by the Interpretation Act, 1889, held that an offence 
committed under a repealed Act at the time when the repealed Act 


In view of the observations of the recent Full Bench mentioned 
‘above it appears that the general rule of the English common law, 
as referred to by Sutaman, C. J., in his observations at page 964 
in the earlier Full Bench case, Emperor vy. Bans Gopal (1), “has 


‘been greatly altered subsequently by section 38, clause (2) of the 
Interpretation Act of 1889. : 


Temoved, was also effected by the Provincial Government in 
exercise of the powers conferred by sub-rule 2(a) of rule 81 of the 
Defence of India Rules. The punitive provisions with reference 
_to.which the charge is framed are contained in rule 81(4) of the 
Defence of India Rules and there is no question of any repeal or 
amendment of these provisions. The position in short, therefore, 
in the present case, is that an executive order of prohibition 
issued by the Provincial Government in exercise of the powers 
conferred by rule 81 of the Defence of India Rules has been 
subsequently “revoked” or “repealed” —by a subsequent executive 
order in exercise of the same powers. In my judgment, therefore, 


the position is that one statutory order has been “revoked” by. 


‘another statutory order. That being the position, the principle 
‘of English law applicable to this case is to be found in Halsbury’s 
Laws of England, (Hailsham edition), volume 31, page 563, where 
it is summarized thus: “No penalty, forfeiture, or punishment 
incurred under a statutory order is affected by a revoking order. 
in the absence of the expression of a contrary. intention.” 

In the case of Bennett v. Tatton (2) the offence was alleged to 
have been committed at the end of December, 1917, or the 
beginning of January, 1918, against the Public Meals Order 1917 
which was then in force. This order was passed under the 
Defence of the Realm Regulations. But before the proceedings 
‘were taken that order had been revoked by the Public Meals Order 
of 1918. The net result, therefore, was that when the proceedings 

() (1983: LL.R, 53 AR. 961. AS. JR RAY Gate eas Sc. . ae ee ek 
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were taken against the offender.in March 1918 the order of 1917 
was no longer in force.. But‘ jn place of the order of 1917 the 
order of 1918 was jn-force and in effect made the same provision as. 
the order of 1917 fequiring ‘the respondent (offender) to keep a. 
record of meals in the prescribed form. The offender could not. 
however have been prosecuted’ under the order of 1918 as that 
order was not in force when the alleged offence was committed. 
The question arose whether by reason of the enactment of section 
38(2) of the Interpretation Act, 1889, the old common law prin-- 
ciple, namely where a“penal statute was broken the offender could 
not be punished~dpder it if fhe statute expired before he was 
convicted, although the prosecution was begun while the statute: 
wag in force, was altered or remained intact. It should be: 
remembered that Regulation 63 of the Defence of the Realny 
Regulations provided that the Interpretation Act of 1889 was. 
applicable for the purposes of the interpretation of the regulations. 
and of orders and rules made thereunder. It was held by Avory, 
SHEARMAN and Satter, JJ.,.that the old principle of English 
common law as stated above, had been altered by the Interpreta- 
tion Act and that the offence committed against the repealed order 
could be proceeded with even after the order had ceased to be in 
force and a new order had taken the place of the repealed order. 
The facts of the present case are very similar to the facts of the 
English case referred to above. The provisions of the Defence of 
India Rules corresponding to Regulation 63 of the Defence of 
the Realm Regulations (old) are also similar. Rule 3° of the 
Defence of India Rules provides that—“the General Clauses Act, 
1897, shall apply to the interpretation of these rules as it applies 
to the interpretation of a Central Act.” Iam accordingly of the 
opinion that the principles enunciated in the case of Bennett v. 
Tatton (ubi supra) should gover the decision of the present case. 
In the light of the above, the position, in my judgment, seems 


‘to be clear and I can see no illegality in the trial and conviction 


of the applicants. The conviction however must be altered to 
one under rule 81(4) read with rule 121 of the Defence of India 
Rules. 

On the question of sentence, as observed by me above, 1 think 
that in the peculiar. cixcumstances of the case a reduction of the 
sentence would be fulJy justified. It is clear from the record that 
the applicants have from the beginning admitted their guilt 
frankly and they had spent about seven weeks in’the lock-up prior 
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to their conviction by the learned Magistrate. “There seems to i848. 


be no question of mala fides in this case: ‘In ‘view of all these ~iataur 
circumstances I would reduce thé’¢entence of imprisonment tothe “45 
period already undergone but would maintain the sentence of Bakbeh 
Rs.50 fine in each case and one month’s rigorous imprisonment in 

éefanlt. This is in addition to the order for forfeiture. of the wali-uuah, 
potatoes seized. With these modifications’ the application in 

revision should be dismissed. ; 

"BENNETT, J.:—I agree. 


APPELLATE GRIMINAL 
Before Mr. Justice Sinha, amd Mr. Jiistiog’ Bennett 
EMPEROR 1. BADDAN* © Sunes 


Criminal Procedure Code, sections 284, 285—Criminal trial—Absence of 
one of the assessors on a certain day—Effect 


not present. It also did not show that the ‘judge. took any steps: which 

" were practicable “to enforce the attendance”. of the absent assessor. 
Held that this was a material irsegularity which vitiated the trial of the 
accused. 


Mr. T. N. Bajpai, for the appellant.._ 
The Government Advocate (Mr: Sankar Saran), for the Crown. 


T. he judgment of the Court was,delivered by: | 


SINHA, J.: —The appellant, Baddan, has come in appeal before 

us from the sentence of. death passed upon him by the learned 

» Sessions Judge of Cawnpore under section 302 of the Indian 

‘Penal Code. There is along with the appeal the usual recom- 
mendation for the confirmation 6f the sentence. 


The leartied counsel for the appellant has challenged the 
order of the learned Sessions Judge on a legal ground. ‘The trial 
_Marted with the aid of three assessors, M. Ashfaq ‘Ahmad Beg, 

B. Mannu Lal and M. Fateh Mamoor Khan. On the 14th of 
March, 1945, one of the assessors, viz. M. Father Mamoor Khan 
did not attend the court. The learned Judge chose to proceed 
:_- *Criminal Appeal No. 226 of 1945, from. an order of--F. N. Crofts, Sessions Judge 
‘of Cawnpore, dated the 2lst of March, 1945. ie % 


ree, 
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145 with the case in his absence with the aid of the remaining two 
Emperor assessors. He passed the folowing order: 





Badden ““M. Fateh ‘Mamoor Khan, assessor, has not come. I shall con- 
tinue to hear the case without him, and J shall deal with him 
separately.” 


Section 284 of the Code of Criminal Procedure provides that 
the trial should be held with the aid of at least three assessors. 
Section 285 provides for the contingency that-— 

“Té in the course of a trial with the aid of assessors, at any time 
before the finding, any assessor is, from any sufficient cause, pre- 
vented from attending throughout the trial, or absents himself, and 
it is not practicable to enforce his attendance, the trial shall pro- 
ceed with the aid of the other assessor or assessors.” 

It was, no doubt, open to the learned Sessions Judge to 
continue the case with the aid of the remaining two assessors. But 
the section makes it clear that he ought to have ascertained 
whether the absence of Fateh Mamoor Khau was due to “sufficient 
cause”. 

The judgment does not shéw what prevented Fateh Mamaoor 
Khan from attending the court and whether the learned Judge 

* considered that his absence was due to sufficient cause within the 
meaning of the law. All that the order-sheet shows is that he 
was not presend. It also does not show that the learned Judge 
took any steps which were practicabfe “to enforce the attendance” 
of Fateh Mamoor Khan. We think that this was a material . 
irregularity which has vitiated the trial of the accused. 

We, therefore, set aside the order of the learned Sessions Judge 
and send the case back for trial according to law. The case should 
be tried by the learned Additional Sessions Judge of Cawnpore. 





APPELLATE CIVIL 
"joss Before Mr. Justice Waliullah, and Mr. Justice Sinha 
August,6 DARSHAN SINGH (DEFENDANT) ‘y. PARBHU SINGH np oTHERS 
——— : 
(PLAINTIFFS)* 
* Hindu Law—Partition—Intention to separate—Distribution of status- 
% Joint residence and joint business—Effect of—Presumption of joint- 
ness—Value—-Nucleus of ancestral property—Requisites—Definition of 
shares in revenue papers—Result—Expert’s evidence—Necessity of — 
Handwriting of certain person—Test of genuineness. 
Held that once a conclusion is arrived at in favour of separation, 
. either on the basis of the various transactions or on the basis of the 
s 


“First Appeal No. 347 of 1940, from a decree of Moti Lal, Civil Judge of Cawnpore, 
dated the 30th of September, 1940. - 


ALL. ALLAHABAD SERIES : 181 


conduct and dealings of the, parties, the joint residence, joint realization or 
joint business will not. mean joint tenancy but it will only mean tenancy 
in common, j 


In order to bring a disruption in status the mere expression of 
intention is sufficient and it is not necessary that there should be any parti- 
tion by metes and bounds. As such where the value of the property 
gifted was Rs.41,000 and the value of the property left in the hands of 
the family was about Rs.11,000, the declaration by a brother in the deed 
that he was its sole owner and exclusive Proprietor, the discrimination 
made in favour of his branch, i.e., his son and grandson as against other 
brothers in the matter of annuities and also in providing the line of 
succession, indicates conclusively that a disruption has already taken place 
in the family and the gift deed was most incontrovertable evidence Of a 
division of title as distinguished from the subject to which the title 
applied. . 

There can be no doubt that, if once the family is proved to be joint, 
that presumption of jointness continues, unless it is rebutted, but it. can- 
not also be doubted that where the family is admittedly separate at the 
. date of the suit, there is no presumption under the Hindu Law in favour 
of the property being joint. It may be that the presumption of jointness 
is available to the plaintift in a certain case even after his admission of 
separation in mess and cultivation. But he is certainly not entitled to 
that presumption in full force. 


In the case of a nucleus, assuming the common ancestor could be cre+ | 


dited with some property, the question to be decided was whether that 
Property was enough to meet the growing needs of the family and leave 
such surplus in his hands or, after him, in the hands of his sons that with 
its aid, subsequent acqutsttion could be made.” In other words what 
was to be decided was that waucleus Was. ati{effective nucleus, suct® that 
“round it and“lt alone couldgrow all ‘the aequisitions.. And it will be 
pressing the doctrine of nucleus too fai ‘ta. hold that, in extending its 
application, novallowance shagild be made it favour of the personal 
element. ; 

The normal condition is that the seniormost member of the family 
is the manager unless exceptional reasons are made out. This being so 
it is for the plaintiff, in a suit for partition, to establish why there was, 
if any, in his family, a departure from the normal practice. 


The definition of shares in revenue papers does play some part in 
the rule of burden of proof. It does make a breaeh in the presumption 
of jointness and, once that breach is made, it is for the party who takes 
his stand on that presumption to repair that breach and offer some 
explanation for it. 


Tt is not desirable that a judge should take upon himself the task of 
comparing signatures in order to find out whether there has beer a forgery 
in a case. It fs true that the opinions of experts on handwriting meet 
with their full share of disparagement at times, but at any rate there is 
this use in their employment, that the appearances on which they rely are 
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1945 disclosed, and can thus be supported or criticised, whereas an opinion 
kaa formed by a judge in the privacy of his own room is subject to no such 
Singh check. Further, the law requires a consideration of the general character 
Battha of writing and not merely of the resemblance in. the formation of letters 
Bingh in some other specimen or specimens. 


Sir Tej Bahadur Sapru, Messrs. P. L. Banerjt, N. D. Pant and 
Brij Mohan Lal Srivastava, for the appellants. - : 


Dr. S. N. Sen, Messrs. R. N. Sen, J. N. Chatierji, M. B. 
Bhainagar, R. B. Jaini and S. N. Katju, for the respondents. 
-The following judgments were delivered: 


SINHA, J.:—This is a defendant’s appeal and arises out of a 
suit for partition. “Ihe parties are relations as will appear from 
the genealogical table set forth below. - 

CHAURA SINGH 
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-Sheora| Sing Kehri Singh Methane Bing) 
J 
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: Singh Singh Singh Singh Singh Singh Singh 
(defendent 1). \ t. I f 
Parbhu Gulab Singh | Balwant 
Singh Singh 
(plaintiff). 
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5 ¢ Singh. 
Singh fngh ~ Singh. . 
(defendant 2) ! 
* Bee Chanere j T 
Chhota Singh. aul Singh Ganesh Pahlad Nawab 
(defendant 3) ‘Singh. Singh. Singh. 
Pabua Singh. 


{1) Chaura Singh—died before 1876. 

(2) Sheoraj Singh—died about 1890. ‘ 

(8) Kehri Singh— | died between 1900. and 1901 (vide 

(4) Mahisa Singh— +. BAS? $16 and.317 of the paper- 

He 2 Y Book); 

(5) Zabar Singh—died 1924. 

(6) Hazari Singh—died 1927. 

The story, with which the plaintiff came to court was briefly 
this: 

Chaura gins and his sons were members of a joint Hindu 
family and*the family continued as such even after his death. 
Sheoraj Singh and Mathura Singh also died in a state of jointness. 
Kehri Singh, according to the plaint, died in 1902,—the materials 
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on the record establish his death between 1900: and 1901 
. Chaura Singh, the story goes on, carried on a good deal of cultiva- 
tion, money-lending business on a large scale and left considerable 
cash, cultivatory holdings, groves and a large amount of out- 


standing debt and considerable acquisitions were made out of: 


the joint ancestral fund in the names of different members. The 
partition of the family Property, the story proceeds, took place 


in the temple of Mauza Rahnas, the home of the parties, 

In other words, the plaintiff's case is that the family was. on 
the date of the suit, a joint family. 

It is on these allegations that the plaintiff claims partition and 
Separate possession of his one-third share. . 


The defence of Kamod Singh, Darshan Singh and Sheo 


Chandra Maal Singh is substantially the same. While admitting 
the pedigree and the dates of deaths, they alleged: that’ Chaura 
Singh was a man of ¥ ty ordinary, ‘status. He used to maintain 
hiinself by cultivation ag a-sub-tenant, He, had” no Occupancy 
holding, nor did he do the business of money-lending, nor did 
he, at his death, leave any amount in ca€fi or cultivatory holding, 
or grove, or zamindari property, or outstanding ‘debt. Eaeh. of 


Separate. Sheoraj Singh, it was also pleaded, was not financially 
well off and Zabar, Hazarj and Kamod, on attaining discretion, 
took up their abode and carried on their business separately and, 
in proof thereof, they executed an agreement, dated the 2nd of 


pleaded in which the plaintiff was alleged to lmve vadmitted 
Separation. It was also pleaded that the parties are the exclusive 
owners of the property standing against their names. . 
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Of the issues framed by the learned Civil Judge. the following 
were the two material ones: 

“(1) Whether defendant no. 1 and Hazari Singh and Zabar 
Singh were joint with or separate from one another? 

(2) Whether the properties in suit are joint family properties 

belonging to the parties?” 
The learned Civil Judge condemned the agreement of the 2nd 
of October, 1904, as a fictitious’ document, concocted for the 
purposes of the case. He found that the wagf deed of the 17th 
of December, 1917, though genuine, was no proof of separation, 
it, On the other hand, evidenced jointness . The agreement of 
the 4th of October, 1933, could not lend itself to any decisive 
inference. 

He found that the parties lived jointly and has thus summed 
up his conclusions: 

“After considering the entire evidence of the patties and all 
the circumstances and probabilities for and against the parties, 
I am of opinion that Kamod Singh, defendant No. 1, and Zabar 
Singh were joint with plaintiff and-were not separate and that 


“the properties in suit are joint family properties belonging to 


the parties and I find accordingly.” 

He decreed the suit for partition of the plaintiff's one-third 
share, 

Against this decree, Darshan Singh has come in appeal. 

Before addressing myself to the various points in ‘controversy, 
1 must clear the ground by referrng to certain special features 
of this case. 


The story unfolded in the plaint, is a story of jointness, in 
all material particulars, up to the time of the suit, but the plain: 
tiff conceded in the witness-box that he “separated in .messing 
only two years ago, and also in cultivation, due to a private 
quarrel.” It must also be borne in mind that there is, according 
‘to the statement of the learned counsel for the plaintiff made 
on the 6th of September, 1938, no deed in writing with regard 
to the admitted partition of 1924 between the branches of 
Mathura Singh and Sheoraj Singh. 

The learn€l Civil Judge has held that the family was originally 
joint and, in the absence of any proof to the contrary. that 
presumption must be held to continue and it is for the party 
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alleging separation to prove it. He also found that there was 
sufficient ancestral nucleus and there was, therefore, a presump- 


tion that the subsequent acquisitions could be referable to that ; 


nucleus. There carr’be no doubt that, if once the family is 
proved to be joint, that presumption of jointness “continues, 
unless it is rebutted. It cannot also be doubted that where the 
family is admittedly separate at the date of the suit, there is no 
presumption under the Hindu Law in favour’ of the praperty 
being joint” [vide Sita Ram vy, Gayeshwar Prasad (1)}. It may be 
that the presumption of jointness is still available to the plaintiff 
in this case even. after his admission of separation in mess and 
cultivation, but he is ‘certainly not entitled to that presumption in 
full force. It is also true that their Lordships of the Judicial 
Committee have now definitely held that the present must be 
‘deemed to have had a legal origin [vide Yellappa Ramappa v. 
Tippanna (2)|. Their Lordships have also left no doubt that 
“The burden of proving in an action for partition of joint 


family property that any particular item of property is joint,- 


primarily rests upon the plaintiff” [vide Annamala Chetty vy. 
Subramanian Chetty (3)]. 


These are the guiding principles which must, in deciding ¢ 


this case, be kept in mind. 


On the strength of Ramasray Prasad v. Radhika Devi (4), the 
learned counsel for the appellant contends that, even though the 
story of separation as djsclosed:in the written Statement may not 
be established,  it-is open to-him to prove that, at some material 
‘time iin its history, the family separated, He also contends. that 
on the law as it stands it is open to him to contend that, even 
though the family may be living jointly, there may be a $epara- 
tion in status as distinct from a division of property. This case, 
according to him, exemplifies in any event the distinction 
between separation and partition. 


The literature which has grown round the subject of jointness 
and separation in a Hindu family, is enormous and the case law 
is bewildering, but certain dicta are deducible from the decisions 
of their Lordships of the Judicial Committee and the Courts in 


India and may be summarised in these terms: 


“(a) Partition is the severance of the status of a jpint family, 


which may be effected by the exercise of individual volition 


(1) (1907) 4 A.L.J. 528, (2) [1929] LL.R. Bombay, 213. 
(3) (I929JA.L.]. 9. (4) [1986] ALJ. 20, 
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indicating an intention.to separate from the other members: of 
the family. 


(b) The said intention must be manifested clearly and un- 
ambiguously. : 


(c) The intention to separate may be established either by 
explicit declaration or from a uniform and consistent course of 
conduct of the party concerned or of other members of the family. 
The intention may be declared orally or in writing, and may 
manifest itself from the filing of a plaint for partition, from an 
application for mutation of names to the Tahsildar in specific 
shares with a view to separate enjoyment, from a wrjften notice 
served upon the members of the family demandng a partition 
of the property, from an agreement executed by the various 
members of the family whereby the shares of the individual 


‘members are defined with the object of securing separate enjoy- 


ment of the profits, or from an agreement of reference to arbitra- 
tion for the partition of the property. Instances like these may 
“be enumerated but cannot be exhausted. 


(d) It is not necessary that there should be a consensus or 
agreement among the co-parceners for the severance of status of 
a joint family. 

(e) Where severance is effected by explicit declaration, the 
result is decisive. and the legal result cannot be affected or 
controlled by the subsequent conduct of the parties. 

(f) In the absence of an explicit declaration, an inference in 
support of the intention may be drawn from evidence of conduct 
which will necessarily be different according to ‘the verying 
postures of each case. 

(g) Where there is evidence of intention to separate, this can 
only be annulled by clear évidence of the renunciation of such 
intention, and in some casés, by consensus or agreement on the 
part of the members of the family to reunite. 

(h) Partition may also result from a definement of ascertainj- 
ment of shares with a view fo separate enjoyment of property. 

(:) The separation of one member of a co-parcénary is not 
necessarily a separation of the other members inter se.” 

[vide Ram Kali v. Khamman Lal (1)}. 


If the three deeds, the agreement of 1940. in case it is genuine, 
the waqf of 1917 and. the agreement of 1933, amount to an 
(1) £1928] “ALL.]. 857 (878). 
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explicit declaration of separation, the legal result will be decisive; 
and it shall not be affected or controlled by the subsequent 
‘conduct of the parties. Nor can this intention to separate, once 
evidenced be annulled, except by clear evidence of the renuncia- 
tion of such intention. If an intention to separate cannot be 
deducted from all or any one of these deeds, an inference in 
support of such an intention may be drawn from the evidence 
of conduct as evidenced by the transactions on the record. If 
separation can be deduced from any one of these agreements or 
from the conduct of the parties as evidenced by the transactions, 
in other words if we can “read” 9 will to Separate “into these 
facts and events” [Bhagewati Saran Singh v. Parmeshwari Nandan 
Singh (1)], separate or joint residence or mess will have no legal 
effect on the legal status. 


Befare, however, dwelling on this aspect of the case, I should 
like to say a few words as regards the contention of the learned 
counsel for the appellant that the property in suit cannot be 
traced to any nucleus: In the first instance, he argues that there 
was no nucleus and that “there is no presumption that any 
property acquired by an individual member of a joint Hindu 
‘family which is not shown to have possessed any nucleus, was 
joint family property” Tvide Durga Prasad v. Chauharja Prasad 
(2)]. He contends, in the alternative, that, even if there was a 
nucleus, it was not so effective as to lead to an irresistible 
conclusion. that the subsequent acquisitions were the outcome of 
that nucleus [vide Vythianatha v. Varadaraja (3)|. Say their 
Lordships as summed up in the Headnote: 

“The mere existence of nucleus of ancestral property will not 
by itself raise a presumption that the subsequently acquired pro? 
perties of a member are joint family properties and hence will not 
shift the burden of proving that the properties are ‘separate: pro- 
perties on the person alleging it to be so. To shift this burden on 
him. it must be proved that the nucleus was of such ‘a character, 
as, taking into consideration the surrounding circumstances, could 
have led to the subsequent acquisition with its help. The presump- 
tion is against blending and it is only natural for a. person to keep 
his self-acquired propétties separate from the’ joint family property, 
meeting the expenses of the -joint family from the joint family 
property.” aK te 

The question, in other words, is whether assuming thet Chaura 
Singh could be credited with some prcperty, was that property 
~() [1942] LER. All 518. (2) [19801 A.L.T. 775. 


**R YT D Tineot wr.3 -: 
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enough to meet the growing needs of the family and leave such 
surplus in his hands or, after him, in the hands of his sons that, 
with its aid, subsequent acquisitions could be made? 

There is no written deed evidencing separation and the 
plaintiff is right in saying that we must start with a presumption 
of ‘jointness, the more so because the parties concerned were 
brothers. It is true that there is no writing, but, as I have said 
above, there is no writing even as regards the two branches of 
Sheoraj and Mathura, who admittedly separated at some time. 

But the question which awaits consideration at the very 
threshold is whether Chaura Singh left any nucleus and, if so, 
was it an adequate nucleus so that the acquisitions could be 
referred to it? This question may, to my mind. be. dealt with 


‘first. 


There are a number of documents of the year 1876, Khatauni 
Jamabandi of mauza Rahnas and mauza Maharajpur, printed at 
pages 306 to 313 of the paper-book, which -indicate that the 
family had some groves and tenancy land with a total rent of 
Rs.77-5-9, some tenancy in mauza Narainpur in the year 1897 
with a rental of Rs.4. . After that we come to the year 1901 
when we find an accretion to the extent of a rental of Rs.11-8-7. 
This is the only evidence on this point. There are at page 318 
accounts indicative of some business carried on by the family, 
but these are of the year 1916 and cannot necessarily lead to 
the inference that the family had any business in the time of 
Chaura Singh. 


I should now consider the acquisitions. They are as helow: 

(a) 9th September, 1898,—mortgage by Balbhadra in favour 
of Zabar Singh, of a few trees, for Rs.32. 

(b) 6th March, 1900,—sale by Mohkam Singh to Zabar Singh 
and Sheo Singh, of a share in mauza Kamalpur. for 2 sum of 
Rs.1,800. 

(c) 23rd June, 1900,—-sale by Madho Ram, of a share. in mauza 
Rahnas, in favour of Zabar and Sheo for Rs.4,000. 

(d) 10th September, 1901,—sale by Balbhadra. of a few trees, 
in meuza Rahnas, to Zabar Singh for Rs.15. 

(e) 13th August, 1902,—sale by Kannu Mal and Bhagwan 
Das, of a share in mauza Rahnas. to Hazari Singh and Kamod 
Singh—half—and Raghubar Singh and Rachhpal Singh—half for 
Rs.4,808. 
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(f) 17th September, 1904,—sale by Bhawan Singh’ of an jigag 
orchard and a well to Zabar Singh for Rs.500. “Darshan 
(g) 25th August, 1905,—sale by Balbhadra to Zabar of some Bingh 
land and trees for Rs.49-14. : fey 
(k} 5th August, 1907,—sale by Khannu Mal etc. to. Zabar 
Singh, Hazari Singh, Karnod Singh, Raghubar Singh, Rachhpal Gide. 


Singh and Angad Singh, of some land in mauza Katri Dhendhipur 
for Rs.800. . 

(@) 14th January, 1913,—-auction sale in favour of Zabar 
Singh and Sheo Singh, of some share in mauza Sarsol for Rs.1,500. 

(7) 13th February, 1913,—sale by Musammat Sita Kuar and 
Musammat Sunder Kuar of an enclosure in Sirsaul in favour of 
Zabar for Rs.300. , ; 

(k) 6th February, 1914,—mortgage by conditional sale by 
Mahanand to Zabar of shares in groves in mauza. Parhuli, for a 
sum of Rs.50. 

(4) 6th February, 1914,mortgage by conditional sale by* 
Mahanand of zamindari share in mauza Parhuli, in favour of 
Zabar and Sheo Singh for Rs.150. 

(72) 29th July, 1914,—a sale by Suyaj Prasad of inferior 
proprietary holding in favour of Zabar for Rs.196.. 

{nj 21st Noverhber, 1914,—sale by Bishunath to Yabar of a 
rove and..some other property in mauza Sarsol, for a sum of 
Rs.99. 

(0) 7th Jane, 1917;—-sale by: Shed Kanth and. Sheonath of some 
share in mauza Sarsol in favour of Kamod ‘and Raghubar . for 
Rs.400. ee, 

(p) 29th August, 1917,—sale by Ram Narain of a house in 
the city of Cawnpore in favour of Hazari Singh. Kamod Singh,” 
Raghubar Singh and Angad Singh for Rs.3,500. 

These transactions mark the end of one chapter of acquisi- 
tions, which closes with the death of Zabar Singh in 1924. I 
shall now refer to the acquisitions after-his death. 

(9) 7th January, 1926,—sale of a zamindari share in mauza 
Sirsaul by Shyam Sunder .in favour of Darshan Singh for a sum 
of Rs.450. 7 

(r) 4th February, 1926,—sale by Patha Din of a share in mauza 
Sirsaul in favour of Darshan Singh for a sum of Rs.300. 
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(s) 4th August, 1926,—sale by Shyam Shankar of a zamindari 
share in mauza Sirsaul in favour of Darshan Singh for a sum 
of Rs.275. 

(¢) 11th January, 1927,—-sale by Sheorani Kunwar of zamindari 
share in mauza Sirsaul in favour of Darshan Singh, for a sum of 
Rs.10,170. ; 

(wu) 11th January, 1927,—sale by Musammat Sheorani Kunwar 
of a share in mauza Sirsaul in favour of Kamod Singh, Parbhu 
Singh and Darshan Singh, for a sum of Rs.8,300. 

(v) 9th May, 1930,—sale by Dirgaj Singh and others of shares 
in certain villages in favour of Darshan Singh, for a sum of 
Rs.17,000. 

(w) 26th April, 1933,—sale by Mahabir Singh of zamindari 
share in mauza Muttra Khera in favour ef Darshan Singh for 2 
sum of Rs.12,850. ° 


(x) 12th June, 1933,—sale certificate of certain shares in mauza 


Rahnas, for a sum of Rs.1,400. 


(y) 2nd January, 1934,—sale certificate with respect to certain 
share in mauza Sirsaul in favour of Darshan Singh, for a sum of 
Rs.1,500. 


(2) 23rd February, 1938,—sale by Patuman of groves in mauza 
Kamalpur in favour of Darshan Singh for a sum of Rs.75. 

These exhaust the list of the acquisitions made by the family 
from the 9th September, 1898, to the 23rd of February, 1938. 
The important feature of these transactions is that they were’in 
the beginning for very moderate amounts. For instance, the 
first mortgage of the 9th of September, 1898, was for a sum of 
Rs.32 only. So was the sale of the 10th of September, 1901, for 
Rs.15. The second-sale of the 6th of March, 1900, was for a 
sum of Rs.1,800. As time wore on, we find some substantial 
transactions, but they are just a few. Most of them continued 
to be for petty sums. For instance, there is a sale by Balbhadra 
of the 25th of August, 1905, for a sum of Rs.49-14. sale by 
Musammat Sita Kunwar and Musammat Sundar Kuar on the 
18th of February, 1913, for a sum of Rs.300, the mortgage by” 
Mahanand on the 6th of February, 1914, for a sum of Rs.50. 
There is no transaction of the time of Chaura Singh. They 
started from 1898, i.e., twenty-two years after his death. If we 
bear in mind that, barring a few, almost all the transactions were 
for small amounts, it cannot, of a certainty, be said that, to use 
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the words of their Lordships of the Judicial Conimittee in Gokal 


hand v. Hukam Chand (1) they were “‘to the detriment of the 


ancestral nucleus”. At page 45,. Lord SUMMER has thus put it: | 


“ Many a learned man makes nothing and many ‘a_ socialist gets 
on in his profession by pertinacity and mother wit.” ; 
Although his Lordship’s observations refer to a different set of 
facts, the principle may be applied to the facts in this case. 

The learned counsel for the respondent relies upon’ Rajangam 
Ayyar vy. Rajangam Ayyar (2) and Raghubir Singh vy: Shoran 
Singn (3) and contends that, nucleus being proved, it rests upon 
‘the defendant to prove that the property is the self-acquired 
property of Zabar or Darshan. With this proposition of law I 
‘indeed, can have no quarrel. It is its application to the facts 
of a particular case which presents difficulties. . : 

' Coming now to the facts of this case, the question is really 
this: Did anyone in the family of Chaura Singh, after. meeting 
the needs of the family, have sufficient balance in his hands to 
‘make any investments? Again, were the acquisitions of such 
substantial character that they could not be made by his own 
“pertinatity or mother wit”, i.e. individual skill and resource 
fulness? The family nucleus may have been there to set the 
growing family of Chaura Singh on its feet. But beyond doing 
this, did it or could it play any further part? Another interesting 


question may also arise. What will be the nature of the acquisi- © 


tions if they were made by Zabar or any other individual by 
practising the ‘utmost economy and investing the small savings 
out vf his own small quota from the family funds when those 
funds were hardly enough for the very necessaries of life? It 
will, to my mind, be pressing the doctrine of nucleus too far to 
-hold shat, in extending its application, no allowance should be 
made in favour of the personal element. ; : 


I, therefore, think: that it is very difficult*in: this case to say 
that the nucleus was an effective nucleus, such that: round -it 
and it alone could grow all the acquisitions. The evidence, to- 
my mind, does not lead to any decisive result. . 

These transactions starting from thé 9th of September, 1898, 
while not throwing sufficient light on the vexed ‘question’ -of 
nucleus or family funds, do, however,—at least, some of themes: 


1) [1921] 19 A.L.j. 249. (2) (192% 2) ALL.J. 461 ; 
8 foes} ALW. hie. ’ 4 est LLR. af i 
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_lead to very definite conclusions. 1 do not attach any importance 


to a particular member figuring in any particular transaction, 
but, considered: in conjunction with other facts, it leads to an 
unmistakable inference. To take a few of them. The sale of 
the 17th of September, 1904, by Bhagwan Singh in favour of 
Zabar Singh was of one orchard bearing No. 2112 and one pucca 
well. There is no paper indicating the revenue entry correspond- 
ing to this sale at the time when the purchase was made by 
Zabar, but at pages 264, 265, 269 and 270 of the paper-book 
are to be found the names of Darshan and Sheo Chandra Maut 
Singh alone, i.e. of Zabar’s branch only. It is true that there 
is nothing uncommon in an acquisition being made by one 
member of the family, but it is not common to find his name 
and, after him, the names of the members of his branch alone 
mutated in the revenue papers. If the doctrine of representation. 
is true, the purchase is made. for the benefit of the entire family 
and one almost always finds the names of all the members entered 
in the revenue papers. This stands unexplained and this, in 
my opinion, leads to one and one conclusion only that that 
purchase was made by Zabar not for the benefit of the family, 
but in his personal capacity. And this will attract at least in 
some measure the application of the dictum laid down by their 
Lordships of the Privy Council in Yellappa Ramappa v. Tippanna, 
dl): / Bs 
“When it appears from facts that through generations a pro- 
perty has been possessed in a certain single line, it can never be 
said that it hes upon that line to establish that it was dissociated 
generations ago from another line which appears on the scene as 
a claimant... .” 

The present is not a case of generations; it could not be so, 
because the purchase was made only by the father of Darshan 
and grandfather of Sheo Chandra Maul and it is for this reason 
that I have said above that the dictum aid down by their Lord- 
ships will not be attracted in its full force. But it has remained 
in a single line from the date of the acquisition; it remained not 
only with Darshan, the son of Zabar, but also wtih Sheo Chandra 
Maul, the son of a pre-deceased son of his, i.e., it has remained 
in a line after the acquisition. 

' Some faint attempt has been made to explain it on the ground 
that Zabar was the managing member of the family and. after- 
(1) [1929] 1.L.R. Bombay 213 (221). aes 
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. him, the mantle fell upon his son. To my mind, this is not a” 
Darshan 


convincing explanation. I shall deal with this part of the case 
a little later. But the entry not only of Darshan but of the 
name of Sheo Chandra Maul Singh furnishes a complete answer, 
lo this argument. 


Then there are a group of papers—the sale by Shyam Sundar 
to Darshan on the 7th of January, 1926, by Pathan Din to Darshan 
on the 4th of February, 1926, and by Shyam Shankar to Darshan 
on the 4th of August, 1996. The aggregate of these three sales 
was one anna in mauza Sirsaul. In all these cases the purchaser 
has reference to an earlier agreement between Dirgaj and Darshan, 
alone. 


On the 11th of January, 1927, Musammat Sheorani Kupwar 
sold a share in mauza Sirsaul to Darshan and on the same day the 
lady sold some other property in the same mauza to Kamod, 
Paibhu and Darshan. Sheo Chandra Maul Singh had as much 
interest in the family as any other member, but he does not figure 
in either of the two. The transaction in favour of Darshan alone 
requires no explanation; the one in favour of all the three can 
be explained only on the basis that all the three branches were 
separate and made their interest secure by figuring in the transac- 
tion. Sheo Chandra Maul required no protection; his interests 
were safe in the hands of his uncle Darshan, with whom he was 
joint. On no other basis can his absence be explained. 


Coming to more recent times, there are two transactions telling 
the same tale. On the 9th of May, 1930, Dirgaj Singh and others, 
in pursuance of an agreement of the 12th of March, 1930, anc 
registered on the 17th of March, 1930, sold a two anna’ eight pie 

share in mauza Hathegaon to Darshan for Rs.17,000. This is 
" printed at page 232 of the paper-book. Effect was given to it ih 
the revenue papers only in the name of Darshan Singh. On the 
26th of April, 1933, one Mahabir Singh sold a fourteen anna share 
in mauza Muttra Khera to Darshan for Rs.12,850 in lieu almost 
entirely of two previous mortgages in favour of Darshan Singh 
alone. Here again. his name’ alone was entered in the revenue 
papers. : = 

Apart from the comment to which these, in common with other 
transactions of this character are open, these are very substantial 


transactions and it was, to say the least, very unnatural that Kamod 
es 2; ek i Lee ae 7 i aa sitet ms by 5 Oe ay 
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i: his name but also with the entry in the revenue papers, of his - 
name alone. : : 

There is another feature of some of these transactions, which 
should not be lost sight of. For instance, in the mortgage by 
conditional sale by. Mahanand in favour of Zabar on the 6th of 
February, 1914, part of the consideration was paid in cash and 
part went towards the discharge of a previous mortgage, dated the 
20th of March, 1913, also in favour of Zabar. Singh. Similarly in 
the gale made by Suraj Prasad to Zabar on the 29th july, 1914, 
part of the consideration was left in the hands of the vendee as 
a set off towards a possessory mortgage in his favour alone, dated 
the 18th of February, 1894. The same we find in the deeds of 
the 7th of January and the 4th of February, 1926. - In the former 
the sale was made in favour of Darshan and part of the considera- 
tion went towards the discharge of a mortgage of the 20th of 
August, 1925, in favour of Darshan alone. In the second sale 
deed, again in favour of Darshan, part of the consideration went 
towards the discharge of an earlier mortgage of the 22nd of August, 
1925, in favour of Darshan alone. The sale deed by Thakur 
Dirgaj Singh to Darshan Singh alone. dated the 9th of May. 1930, 
has reference to an earlier agreement between Dirgaj and Darshan. 
dated the 11th of March, 1930. That agreement, in pursuance 
of which this sale was made, was also in favour of—be it noted— 
Darshan alone. 


That Darshan, a junior member, was in almost all the transac- 
tions after his father’s death, the sole obligee and part, iftnot the 
whole of the consideration, went to the discharge of an earlier 
transaction in his favour alone, is a factor in favour of the theory 
of defence. ‘That effect was given in the revenue papers by 
entering both his name and in some cases also of his nephew, Shceo 
Chandra Maul, to the exclusion of Kamod and ‘Hazari and after 
him Parbhu, is a factor almost conclusive in favour of separation. 
The Hindu Law starts with a presumption in favour of the doctrine 
of representation. But.this case presents ceréain extraordinary - 
features and it will be pressing the doctrine of representation to 
absurd lengths, if it is held that, even with these.- extraérdinary 
features, the ostensible purchaser is not. really the sole purchaser 


-but he must needs share with others the fruits of what is ostensibly 


his exclusive earning. Bch : 
We also find another unusual feature that, sometimes on one 
and the same day, there are two transactions, one standing in the. 
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name of Darshan and the other in the name of Darshan and others. 
For instance, on the 11th of January, 1927, there are two sale deeds 
by the same vendor, in respect of shares in the same village, one 
for a sum of Rs.9,375, in favour of Darshan alone, and the, other 
‘for Rs.8,300 in favour of Darshan, Kamod and Parbhu. I£ the 
family was joint and‘ Darshan was the karta after Zabar, there 
: Was no point in two transactions of this character on one and the 
same day. It clearly shows that Kamod and Parbhu had an 
interest in one of-the sales and not in other. In other words, the 
ostensible estate is also the real estate. 


There is yet another aspect which demands attention. The — 


existence of a large number of transactions in the name of Zabar 
alone—we are not concerned with the other branch and I do not, 
therefore, attach any particular significance to transactions jointly 
in favour of Zabar and Sheo Singh or Darshan and Sheo Singh--- 
May not necessarily militate against the theory of jointness. But 
the continued presence of this feature, after the death of Zabar, 
with Darshan alone figuring in almost all the transactions, does 
certainly militate against, if it does not cut across, the theory of 
jointness. At the time of his father’s death, Darshan was, accord- 
ing to the age given in the plaint itself, 834 and so was Parbhu; 
Kamoc. was 48. It has come in evidence that Hazari was older 
than Kamod. One would have expected that, after the death of 
Zabar, Hazari stepped into his shoes as the manager and after him 
Kamod. But Darshan exclusively figures in these transactions 
even ift the life-time of Hazari.. The law seems to be well-settled 

“So long as the members of a joint Hindu family remain ur- 
divided, the senior member of the family is entitled to manage 
the family properties, and the father, and in his absence, the next 
seniormost male member of the family, is its manager provided 
he is not incapacitated from acting as such by -ilIness or other 
sufficient cause. “Phe father’s right to be the manager of the family 
is the survival of the patria potestas, and he is in all cases naturally, 
and in the case of minor sons necessarily,-the manager of the joint 
family property. In the absence of the father, or if he resigns, 
the management of the family property devolves upon the eldest 
male member of the family provided he is not wanting in tHe 
necessary capacity to manage it. Where the seniormost member 
is physically incompetent or has resigned his office, even the junior 
member can be chosen as such Manager.” 

: : 12 ap 
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(Raghvachariar’s Hindu Law, 1939 edition, page 268) 
AND 

(u) “Except in the case of a trading family, the father, and in 
his absence, the next serior male relation is the rightful manager 
Gt a co-parcenary. 

(6) The right of the father to manage his family stands above 
the right of any other relation. It is the survival of the patria 
potestas. After the father, its management devolves upon the 
eldest male member of the family, especially the eldest brother. 
This is the normal rule, but where the person qualified to be the 
manager of his family lacks the qualification to manage it, its 
management devolves upon one better qualified.” 

(Gour’s Hindu Code, IV.Edition, pages 442 and 443) 


The foundation of this law is the text of Virhaspati quoted 


in the Mitakshara, Chapter I. 

“While the father lives the sons are not independent in respect 
of the receipt, alienation and recovery of wealth, but if he be 
prodigal, absent in a remote country or afflicted with disease, let 
the eldest son manage the affairs.” Vivada Ratnakar, Chapter I, 
page 4.) : 

AND 

“If the father be incapable, let the eldest manage the affairs of 
the family; or, with his consent, a younger conversant with 
business.” (Vivada Ratnakar, Chapter I, page 4.). 

The normal condition, therefore, is that the seniormost 
member is the manager, unless exceptional reasons are made out 
and this principle has been followed in several cases. To mention 
just a few, Tara Kiran v. Hari Kishen Das (1) and Ram Singh v. 
Srt Charan (2). _ 

In the former case, Jagannath Prasad, the father, was confined 
in jail. He had a wife, Musammat Parbati, and two sons, who 
were minors. She contracted certain debts to discharge the 
liability of her husband. Their Lordships held that, in circum- 
stances such as these, the lady was entitled to manager the family. 
In the latter case, a promissory note had been executed by a junior 
member of the family and the question was whether the debt was 
binding. Say their Lordships at page 15: 


“We think that it is not always necessary that the eldest member’ 


of the family should be its karta. Yt is clear to us that when the 
promissory note dated 20th February, 1931, was executed Pitambar 


(1) (1928) L.L.R. 60 All. 447. (2) [1938] A-L.J. 12. 
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Singh defendant no. 4 was at the head of the family atftairs probably 
because Mukat Singh had been incapaciated by failing health.” (The 
italics are mine.) 


It is, therefore, manifest that the Proper person to be placed 
at the helm of the affairs of the family after the death of Zabar 
was Hazari and, after his death, Kamod. It was for the plaintiff 
to establish why there was, in this family, a departure, from the 
normal practice. One reason has been suggested that Darshan 
Was conversant with court work. This suggestion does not com- 
mend itself to me. The family was an ordinary zamindari family 
and did not require any specialised education of particular skill 
in the management of its affairs. Nothing has been shown to 
indicate that Hazari or Kamod was suffering from any mental 
infirmity or was, in the words of their Lordships in Ram Singh’s 
case, “incapacitated by failing health”, or otherwise. 1 am of 
opinion that this is yet another circumstance in support of the 
theory of separation. 

I now come to another aspect of the matter, the specification 
of shares in the revenue papers. The law on this point is no 
longer in doubt. It was laid down so far back as the year 1896 
in the leading case of Gajender Singh v. Sardar Singh (1) that 

“. .. a definition of shares in revenue and village papers 
affords, by itself, but a very slight indication of an actual separation 
in a Hindu family, and certainly in no case that has ever come 
before’tis could: we: have regatded such a definition of shares 
standing alone as sufficient evidence upon which to find, contrary 
to the presumption in law as to jointure, that the family to which 
such definition referred had separated.” 

What is generally missed is the expression “by “itself” or 
“standing alone.” The learned counsel for the appellant has 
taken his stand principally on the case of Anurago Kuer v. Darshan 
Raut (2) and Harkishan Singh v. Partap Singh (3) in support. of 
his contention that the definition of shares is a proof of separation. 
I do not think these cases have modified or introduced any 
departure from the well-settled legal rule founded upon the case 
of Gajendar Singh. In Anurago Kuer’s case, their Lordships were 
called upon to decide the status of the family and they merely 
said that— . . 

“the definition of shares may be proved, .inter alia, by an entry 


in the record of rights... .” ie. the definition of shares may be 


1) (1896) LLL.R. 18 AN. 176 (180). [1988] ALL.J. 174, 
ene ~ 3) [1988] ‘Ly, 703°” 4 
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a factor along with other factors. Their Lordships say nothing 
more in the case of Har Kishan Singh. ‘ 


But, while saying that the definition of shares by itself does 
not mean separation, it is not correct to say that no significance 
should be attached to it. If their Lordships meant to attach no 
value to it at all, they would not have approved the language used 
by Sir JoHN Epce in Gajendar Singh’s case, as they did in Bhagwani 
Kunwar v. Mohan Singh (1). ‘‘By itself” means that it has some 
significance, though it needs other factors to make itself effective. 
Indeed, there is some force in the contention of the leaned counsel 
for the appellant that the definition of shares does play some part 
in the rule of burden of proof. It does make a breach in the 
presumption of jointness and, once that breach is made, it is for 
the party who makes his stand on that presumption to repair that 
breach and offer some explanation for it. In a recent case of this 
Court, Mahabir Prasad vy. Chanta Devi (2) their Lordships did 
give some weight to it. At page 122 say they: 


“We next have the undoubted and admitted fact that, in place 
of. Shiva Dayal Mal’s name, the names of Benarsi Das and Mahabir 
Prasad were entered in the khewat against the only zamindari pro- 
perty which the family owned, namely, the half share of khewat 
No. 7 of Mahal Niadar Singh in village Aminnagar Sarai, each of 
them being entered in respect of a quarter share. This, again, id 
of course not conclusive evidepce of separation, but is certainly a 
piece of evidence which, along with other evidence, can rightly be 
relied upon in support of a finding of separation. Learned counsel 
for the defendant-respondent has, in this connection, relied upon 
the decision of their Lordships of the Privy Council] in Anurago 
Kuer v. Darshan Raut (8), It may further be pointed out that 
the manner in which the entries are made in the khewat is signi- 
ficant. .. .” 


It falls to be considered what is “the manner in which the 
entries” have been made in the present case? At page 316 is the 
khatauni of mauza Rahnas of 1307 fasli, corresponding to the year 
1900-1901. The names of all the three sons are there, viz., Zabar, 
Kehri and Mathura. But, instead of all three being recorded the 
owners of one-third each, we find Kehri and Mathura, two-thirds, 
and Zabar, Hazari and Kamod in equal shares, half. This is a 
very unusual entry. It has come in evidence that both Kehri | 
and Mathura died either in 1900 or 1901, as will appear from 


(1) (1928) 22 A-L.J. 589, 2 [1948] A.L.w. 116. 
(3) 11988] ALJ. 
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pages 316 and 317 of the paper-book. It is the plaintiff’s case that 
separation between the branches of Sheoraj and Mathura took 
place in 1924. The learned Civil Judge says that they separated 
earlier. He does not fix any time of separation. Whether they 
Were joint or separate in 1900 or 1901, this is an incorrect eutry. 
If they were joint, the name of the manager of the family alone 
might have been entered, or the names of all in equal shares; if 
they were separate, even then they were entitled to a Ahe-third 
each and the entry ought to have been to this effect. In no, case 
were Zabar and his sons entitled to a half. Again it is nobody’s 
case that Zabar separated leaving Kehri and Mathura joint.. The 
separation of Zabar, if it had come into being, would have meant 
the separation of all and we ought to have found—Kehri one- 
third, Zabar one-third and Mathura one-third. The entry, to say 
the least, is not like the entries we ordinarily find in a joint Hindu 
family. This entry, therefore, falls within the meaning of the 
dictum laid down by their Lordships in the case of Mahabir Prasad 
that—. ; 
“The significance lies in the fact that these entries are not of 
the type that is so often made in the revenue records with the words 
ba hissa barabar (in equal shares). On the contrary, in this case 
Banarsi Das is shown as being the owner of ‘2 shares’ and Mahabir 
Prasad is separately entered as the owner of another ‘2 shares’.” 


Indeed, the entry is not only not of the usual type, but is of a 
very unusual type even more unusual than those in the reported 
case. ‘There is no hissa barabar here; there are no entries indicat- 
* ing one-third each of all the three brothers, unlike what we find 
in the reported case—two shares of Banarsi Das and two shares of 
Mahabir Prasad. It may not be safeyto found the judgment on 
this evidence. But it cannot equally be disputed that this is a 
factor which must be taken into account when we have to arrive 
at the conclusion after a consideration of the cumulative effect of 
the entire evidence on the record. The learned Civil Judge has 
not attached any significance to it and in this he has, to my mind, 
gone astray. It did have some weight—though the value may be 
infinitesimal—and it demanded attention.” Beyond this I do not 
want to say anything on this particular point. 

We now come fo the agreement of the 2nd of October, 1904. 
The learned Civil Judge has, as said above, condemned.this docu- 
ment outright as a forgery. He has held that it was prepared to 
fit in with the state of affairs on the date of the suit and is not 
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coming from proper custody. It is printed at page 185 of the 
paper-book and bears the signatures of Zabar Singh, Hazari Singh, 
Kamod Singh, Sheo Singh and Kunwar Randhir Singh. No refer- 
ence is made to it in the plaint. All that we find in the plaintiff's 
cross-examination about this document is this: - 

“[On being shown the original agreement, dated 2nd 

October, 1904, the witness identified the signatures of Zabar 
Singh marked as (1) by me and of Kamod Singh marked as (2) 
by me in red pencil and said about the attestation of Shiva Singh 
that ne could not say- if the same were his signatures or not. 
Hie further said that he could not tell if the attestation of 
Randhir Singh was by him or not. About the signature existing 
between the signatures marked (1) and (2) by me, the witness 
said that the same could not be the signatures of Hazari Singh 
as he could not sign like that. I hold no paper by which I 
can show that Hazari Singh signed differently.” 
In the course of arguments, it was suggested that one Bhagwan 
Singh had executed a sale deed in favour of Zabar on the 17th 
of September, 1904, and insisted upon an agreement to reconvey 
from Zabar. A stamp paper was purchased to give effect to this 
agreement and it was signed by Zabar. The agreement, how- 
ever, was not executed, but that signed paper remained in the 
possession of Zabar and, after him, his son, Darshan, and it 
was utilised for this purpose about the time of the institution 
of the suit. 

The deed is not registered and the lack of registration. 
though detracting a great deal from its evidentiary value, need 
not necessarily lead to an inference against its genuineness. 
Whether it was genuine or fictitious will have to be decided on 
the materials on the record, on the circumstances and the 
probabilities of the case. One would have expected the’ plain- 
tiff to meet it in his oral evidence at least when it was put in 
the very forefront of the defence. There is no trace of this in 
the oral evidence. The learned Civil Judge extended to the 
plaintiff some particular latitude, as he was greatly impressed by 
his simplicity. To quote his not -very elegant testimony on 
another aspect of this document, at page 138, line 20 of the 
paper-book : 

“.. , the stupid nature of the vulgar witness.” 

How the learned Civil Judge could have this impression, it is 
difficult to say, because as the record shows it was a different officer 
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who presided over the court during the examination of the 


1946 
plaintiff. Be that as it may he did allow a theory to be advanced, Denman 
which was never foreshadowed before the arguments, “et 

* Parbhu 


I shall now examine some of the more important reasons of Singh 
the learned Civil Judge in condemnation of this deed. 


(a) The story that this paper was the one on which Zabar "= J. 
Was lO execute an agreement of reconveyance in favour of 
Rhagwan Singh does not inspire confidence. The sale deed by 
Bhagwan Singh was executed on the 17th, and registered on the 
19th, of September, 1904. The stamp paper bears the 19th 
September, 1904, as the date when it was sold by the stamp 
vendor. If Bhagwan Singh was insisting upon an agreement to 
Tecorivey, how is it that he agreed to and did execute a sale deed 
on the 17th of September, without-such a deed? He waited for 
two days for the registration of the sale deed, but even then he 
had it registered without the deed of agreement. Then, again, 
why did Zabar sign it? The signature of Zabar should have 
heen almost the last link in the chain of events. The Jearned 
counsel for the plaintiff has tried to explain it by saying that 
Zabar had signed it by way of an assurance to Bhagwan Singh that 
the due execution of the deed would follow. The execution by 
Bhagwan Singh of the sale deed on a mere assurance from Zabar 
to reconvey, even though that assurance was reinforced by 
Zabar's signature on a blank paper, without securing from him 
a properly executed deed, might bespeak an amazing credulity, 
but certainly not due care and caution associated with a man 
of ordinary prudence. I am not disposed to hold that Bhagwan 
Singh was not a man of ordinary prudence and was satisfied with 
a mere assurance. Unless Bhagwan Singh was such a simpleton, 
he veould have instituted a suit for specific performance of the 
contract. Such an evidence, if forthcoming, might have invested 
the explanation with an air of plausibility. In its absence, even 
that element is lacking. We must, therefore, assume that it is 
a paper which bears the signature at least. of Zabar Singh. The 
first ground of attack.on the genuineness of the deed, therefore, 
fails. 


(8) It also bears the signature of Hazari Singh, the father of 
the plaintiff. The learned Judge has compared it with his 
admitted signature on another document, to which I shall advert 
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later, viz., ‘the wagf-deed of 1917, and held that it was a forgery 
for the following reasons: 

“fa) The writer of-the signatures of Hazari Singh on -the 
agreement of 1904 pufs the two dots usually put after (of 
‘Daskhat’) or 7 of gawahi straight off by putting the two dots 
with a pressure and marching off while Hazari Singh obviously 
puts the dots by rounding the pen over each dot or double move- 
ment over each dot as is clear from his three signatures on the 
registered waqf-deed. 

(b) In writing the letter = (6) the writer of the signatures 
in dispute takes the pen upwards along a line without any 
abrupt change in angle, whereas the characteristic of Hazari 
Singh is that he always increased the angle abruptly at about the 
middle of the height of the letter thus giving a curve in the 
middle and raising the line upwards. We find this in all the 
three specimen signatures of Hazari Singh. 


(c) The letter (S}  £ the writer of the disputed signatures 
is characteristically. quite different from that of Hazari Singh in 
all'the three signatures. The writer of the disputed signatures 
Bives very little or practically no round curve in the middle while 
Hazari Singh gives a characteristic curve of rounding which is 
similar in all his specimen signatures and the ratio of the 
distances at which this rounding is made is quite different from 
that in the disputed signatures though it is similar in the three 
admitted signatures of Hazari Singh. 

(d) There is marked difference in the letter ‘gh’ (a)of the 
two writers. The writer of the disputed signatures takes the last 
line of the letter straight up while Hazari Singh first takes ic 
almost perpendicular and then gives a horizontal curve. 
Similarly the'relative angle at which the two curves of the lerter 
stand <o each other is so different that it leaves no doubt that the 
writer of the ‘disputed signatures must be a quite different we 

(e) Hazari Singh is habituated to give a slight curve to all 
the vertical lines drawn dowawards such as those of letters q: 
z@ (up) while the writer of the disputed signatures does not do 


” 


50. 

It is important to remember that the plaintiff, on whom rested 
the burden to prove that it was a forgery, did not examine any 
expert. That gap the learned Civil Judge has filled in by 
constituting himself an expert. It is difficult to follow him in 
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the ramifications of/is reasoning; portions of them are absolutely 
unintelligible. It is not desirable— 

“thal a judge should take upon himself the task of comparing 
signatures in order to find out whether thre has been a forgery 
in a case. . .” 

[vide J. C. Galstaun v. Sonatan Pal) (1)j. 

Sir Tej Bahadur Sapru’s grievance is that he never even sought 
_ the assistance of the bar, but did all this in his chambers. The 
least that the learned Civil Judge should have done was to have 
sought the assistance of the lawyers concerned in comparing the 
two signatures and arriving at his conclusions. ‘Fhe value of 
doing this work in the presence of the coussel of the parties has 
been emphasised in Sreemutty Phoodee Bibee y. Gobind Chunder 
Roy (2). In Barindra Kumar Ghose y. Emperor (3) Sir LAWRENCE 
Jenxins, in one of the leading cases on this point, has condemned 

this procedure in unmistakable terms. Says he at page 503: 
“In this case we are told that a comparison was made by the 


learned Sessions Judge out of Court after the conclusion of the 
arguments, but whether with the assistance of the assessors or not 


does not appear. If there was no submission of this question to - 


the assessors, it may be a question how far this was not an irre: 
gularity. ‘The result has been that on a comparison so conducted 
the learned Sessions Judge, without in all cases observing the precise 
terms of the section, has held certain writings to be those of one or 
other of the accused without having invited or heard arguments 
from their counsel on this point. I cannot think this was a proper 
course to pursue: a comparison of handwriting is at all, times as a 
mode of proof hazardous and inconclusive, and especially when it is 
made by one not conversant with the subject and without such 
guidance as might be derived from‘ the arguments of counsel ana 
the evidence of experts. In Phoodee Bibee v. Gohind Chunder Roy 
it was said by the Court that ‘a comparison of signature is a 
mode of ascertaining the truth which ought to be used with very 
great care and caution.’ 

In this case no expert has been called to assist the Court, and not 
because no expert was available: there is, it is well known, a Gov 
ernment expert as to handwriting, and certain of the documents in 
this case bear a stamp which shows that they have been submittec. 
to them. It is true that the opinions of experts on handwriting 
meet with their full share of disparagement at times, but at any 
rate there is this use in their employment, that the appearances o1. 
which they rely are disclosed, and can-thus be supported or criti 
cised, whereas an opinion formed by a Judge in the privacy of hi. 
own room is subject to no such check. And that the aid of an 


(1) (1924) 78 1.C. 668. (2) (1874) 22 WLR, 279. ? 
(2 (1910) LL.R. 37 Cal. 467. 
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expert may be of value was clearly the opinion of so distinguished 
a Judge as Mr. Justice BLackpurN, who in Reg. v. Harvey (1), 
refused to allow a comparison to be made without the help of 
experts.” ? 


What the learned Civil Judge should have done was to - 
consider the general character of the two signatures, viz. the 
disputed signature on the agreement and the admitted signature 
on ihe wagf deed, and this is what has been emphasised both’ 
in England and in this country. In Robson v. Rocke (2) Sir 
J. NicHo. thus laid’ down the law: 

“The best usually perhaps the only proper evidence of hand- 
writing is that of persons who have acquired a previous knowledge 
of the party’s handwriting from seeing him write and who form 
their opinion from the general character and manner of these, and 
not from criticising the particular letters.” 

In Doe v. Sukermoré (3) CoLermcE, J., observed : 

“The test of genuineness ought to be the resemblance not to the 
formation of letters in some other specimen or specimens but to the 
general character of writing which is impressed on it as the involun- 
tary and unconscious .result of constitution, habit or other perma- 
nent cause, and is, therefore, itself_permanent.” 

' Ie is not unusual..to find a difference in the writing of one 
and the same person even after a short interval of time. It all 
depends upon so many extraneous circumstances—the pen, the 
ink, the paper, the posture of his hand, the general conditions 
in which he writes. It is for this reason that the law merely 
requires a consideration of the general character. And_ this is 
precisely what the learned Civil Judge has not. done. 

We examined the deed with the assistance of the counsel for 
the parties and the learned counsel for the respondent frankly 
conceded that some of the criticisms of the learned Civil Judge 
were unfair. For instance, when he says that— A 

“The creases have been to a great extent avoided in writing 
the deed except for ‘matra’ strokes which have been carefully 
put. But at some places splitting of ink and retarded action of 
the pen due to creases is noticeable as for instance at the letter 
av in the last word in the 16th line from the top and at the 
letter of +a} in the same line two words before.” 

The deed was scribed by.one Sheo Darshan Singh. The 
learned Civil Judge says that it has come in evidence that he is 
not a professional scribe, or, to use his own words, “Sheo Darshan 


Q) 869 Cox, 11 6.6. 546. (2: (1824) 2 Add. 53. 
(3) (1836 5 A & BF. 793 [708) 
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Singh did not do the business of writing bonds.” I do not see 


: any point in this criticism. It has been attested by Sheo Singh ~ 


and Kunwar Randhir Singh. Randhir Singh's evidence has 
been rejected, on the ground that Darshan Singh had made a gift 
- of some zamindari property to his son. The other witnesses are 
Dhani Ram and Ranjit Singh. Ranjit Singh, according to the 
learned Civil Judge,’ does not prove the signatures of the 
€xecutants or of Hazari Singh. He was produced only to identify. 
the writing of the scribe. So has he rejected the testimony of 
Dhani Ram, who identifies the signature of Hazari Singh. Dhani 
Ram claimed knowledge of the writing of Hazari Singh, as an 
old class-fellow of the plaintilf. The learned Civil Judge has 
condemned his evidence too’ on the ground that this man had 
no proper opportunities to intimately know the writing of Hazari 
Singh. , 

A word now about the theory that the deed was brought into 
~ being to fit in with the present state of affairs and the clause— 

“Even if we may become joint in mess also we all the: three 
brothers have settled among ourselves that there should happen 
no such thing in respect of this small joint business, which may 
give rise to any private dispute or litigation as a result of which 
we may become deadly enemy and ill-wisher of one another and 
we or our descendants may lose our property and money.” 
is specially referred to. 

It is said that the family has joint residence and some joint 
business too and it is to meet this case that the deed was written. 
‘The words on which, however, the greatest stress is laid are ‘‘we 
may become deadly enemy and ill-wisher of one another.” It 
has come in the evidence of Darshan Singh that in the year 1937 
Parbhu Singh was wounded and admitted in the hospital and, 
after his’ release, his license for a gun was confiscated. It is 
contended that deadly enmity could never have been in the 
contemplation of the parties in 1904 and the present deed was 
executed only after this incident. - 

The document was produced by Kamod Singh. The learned 
Civil Judge has also held that it is not coming from proper 
custody. The defendants’ story is that, after the agreement, it 
was placed in the charge of their mother and that it was in the 
possession of Kamod. This the learned Judge does not consider 
as proper custody. He is of opinion that there is no point in 
giving this deed to the mother. In my opinion. this criticism 
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is, again, unwarranted. The deed relating to the affairs of the 
family, in which every member was evenly interested, has to be . 
placed in the custody of someone and there can be no better 
custodian than the mother to whom all the three sons were alike 
and who was evenly interested in all. The learned Judge 
thinks that Zabar was the proper custodian. 1 do not agree. If 
Zabar, why not Hazari and Kamod?—because all were interested 


-in it. The mother, who was expected to hold the scales even, 


was the best person. Although I do not agree with the learned 
Civii Judge in his criticism of this deed and disapprove of the 
procedure adopted by him in arriving at his conclusions, I do not 
Propose to rest my decision on it, as my learned brother does 
not feel convinced that it is a genuine document. 

Coming now to the waqf-deed of the 17th of December, 1917, 
this is the most important document in the case. It is a registered . 
document and its genuineness has not been disputed; what falls 
to consider is its legal effect. It is printed at page 209 of the 
paper-book. The value of the property gifted is, according to 
the recital in the deed itself, Rs.41,000 and Zabar says that it 
“has been purchased and acquired by me, the executant, per- 
sonally. I am exclusively in proprietary possession and 
occupation of the said property.” ° At page 217 are the attesting 
witnesses and they are as below: 

(a) Angad Singh, (b) Sheo Singh, (c) Raghubar Singh, (d) 
Rachhpal Singh—sons of Mathura Singh and cousins of Zabar. 

(e) Hazari Singh, (f) Kamod Singh—brothers of Zabar. 

(g) Bal Kishan, (h) Raghunandan Prasad—strangers to the. 
family. 

At page 212 is the specification of the names of the persons, 
who were granted annuities: : : 

(1) Darshan Singh—Rs.300 annually. 

(2) Sheo Chandra Maul Singh—Rs.300 annually. 

(3) Hazari Singh—Rs.100 annually. 

(4) Kanfod Singh—Rs.100 annually. 

(5) Sheorani Kunwar—Rs.50 annually. 

At page 213 Zabar speaks of a committee to control the 
actual management, the scheme of which is mentioned on page 
210 in these terms: 

“(1) U shall remain the karpardaz during my life-time and after 
me-my eldest son Darshan Singh and after him my grandson 
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Sheo Chandra Maul Singh, son of Kedar Singh and after him the 
: person, out of the male descendants begotten by both of them, 
who shall be higher in rank, efficient and fit to discharge the 
duties, shall be appointed as hafhardaz, i.e. so far as possible a 
"karpardaz shall be appointed out of the male issue begotton by 
these very two persons. 


(5) If, God forbid, these two persons are issueless the Musam- 
mat who, out of their widdWs, shall be higher in rank and 
efficient to discharge the duties of a karpardaz shall be appointed 
as such. . 2 


(c) In case the Musammats aforesaid are not alive my 
brothers Hazari Singh and after him Kamod Singh and in case 
they are not alive, the person who, out of the male issue begotten 
by them, shall be higher in tank, able and efficient shall be the 
karpardaz.as mentioned above i.e. he shall be appointed as 
karpardaz and in case they are also not alive, a woman of that 
family who shall be higher in rank and efficient shall be appointed 
as karpardaz, 


(d) In the absence of the above-mentioned the sons of my 
uncles, viz. Sheo Singh, Raghubar Singh, Rachpal Singh and 
Angad Singh shall be appointed as karpardaz in serial order. . . .” 

(€) “The karpardaz shall be. liable to make collections in 
respect of the village property etc. and to keep a supervision over 
it. He should either do this himsélf or get it done through 
servants. The karpardaz shall be authorised to appoint or dismiss 
servants in case of necessity arising during the intervening period. 
In other events the servants will be appointed according to the 
opinion of the Dharamsabha.” 

Then follows a list of the properties dedicated. 


Before considering the legal effect of this document, certain 
special features of it must be clearly brought out. At the time 
of its execution, according to the age given in the plaint, Kamod 

" was 41 and Hazari, who was according to Kamod four or five years 
older than he, must, have been 45 or 46. The property covered 
by this deed is, as said above, worth Rs.41,000.  Zabar ‘has 
described himself its exclusive owner. It has been attested by all 
the members. gf both the branches. There is great disproportion 
in the annuities fixed in favour of Darshan and Sheo Chandra 
Maul, on the one side, and Hazari, Kamod, and. Musammat Sheo 
Rani Kuar, sister of Zabar, on the other; the former get Rs.300 
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each and the latter Rs.100 each, barring Sheorani Kunwar, who 
gets Rs.50. This invidiousness is maintained in the line of . 
succession provided for the actual managers. The lines of 
Hazari and Kamod come on the scene only after the lines of 
Darshan and Sheo Chandra Maul, including the ladies in their 
branch, are exhausted and the line of Mathura Singh comes after 
the exhaustion of the lines of Kamod and Hazari. . 

The plaint has been valued at Rs.58,831-6-9. The property 
covered by this waqf is outside the scope of this suit. After the 
17th of December, 1917, the date of the waqf, there was a lull 
in the purchases till we come to the 7th of January, 1926, when 
we find the first sale deed. There were about ten acquisitions. 
Of these, four are for very substantial amounts—sale by Sheorani 
Kunwar in favour of Darshan alone, on the 11th of January, 


. 1927, for Rs.9,375, sale again by her, on the same day, in favour 


of Darshan, Parbhu, and Kamod, for Rs.8,300, sale by Dirgaj in 
favour of Darshan alone, on the 9th of: May, 1930, for Rs.17.000, 
and sale by Mahabir in favour of Darshan alone, on the 26th of 
April, 1933, for Rs.12,850. I am not mentioning the minor 
acquisitions of the aggregate value of about Rs.2,000. If we 
deduct the above sums from the total value of the estate, as given 
in the plaint, the value of the property then in possession of the 
family, even on the assumption that the ostensible purchaser, 
Zabar, was not the sole purchaser, was only Rs.11,306-6-9. In 
other words, almost the bulk of the estate was being gifted by 
Zabar and of this bulk he describes himself as the exclusive 
owner. It is not possible to conceive of a family like this where 
one member of it is the exclusive owner of such a vast bulk. 
leaving a small portion as joint family property in which, again, 
he had an interest. The plaintiff says that it was joint family 
property. In the case of a joint family the manager has certain 
rights to make a gift or bequest for charitable purposes, but their 
Lordships of the Privy Council have prescribed the limits within 
which they are permissible. In Tadi Bulli Gangi Reddi v. Tadi 
Bulli Tammi Reddi (1) their Lordships say: , 

“A dedication of a portion of the family property for the pur- 
pose of a religious charity (and the charity which Gangi Reddi 
purported to endow is of this nature) may, according to Hindu law, 
be validly made without any instrument in writing, éven if it be an 
appropriation of some landed property, and the act of the karta of 
the family would be valid if assented to in anv way, however inform- 
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ally, by the other members of the family. Such an appropriation 
may even (if the Property allotted be small as compared with the 
total means of the family) be made by the karta without consent. 
This much was not questioned by cgunsel for the appellant.” 
This is not a small portion; this is the bulk, if not practically 
the whole, of the estate. In order to get over this difficulty, the 
plaintiff said that the gift was made with the consent of Hazari 
and Kamtod. Kamod has denied this. But the learned Civil 
Judge has attached no value to his statement, inasmuch as he 
condemns him as one who has made common cause with Darshan 
Singh. But the deed Tiself does not speak of any consent. Its 
language is clear and emphatic. Zabar claims to have purchased 
ii_and to have been in its exclusive proprietary Possession. 


The story of consent is a most unnatural story. The whole 
deed abounds in the invidious discrimination made by Zabar in 
favour of his son, Darshan, and his grandson. Sheo Chandra Maui, 
as against Hazari and Kam » OF as against the branch of Mathura 
Singh. It is not human nature to expect that Hazari and Kamod 
would consent to an arrangement which had the effect of taking 
away such a large property from the family under a scheme so 
obviously partial to Zabar's branch and so obviously prejudicial 
to their interest. 


The waqf was Siven effect to in the revenue papers and was 
acted upon. The plaintiff has conceded that he has, in the 


Hazari. I do not find anything unusual in Darshan making 
some provision for his own brothers, though separate, and none 
for people more remotely related. In the case of Jangi Nath v. 
Janki Nath (1) their Lordships have condemned the practice of 
drawing an inference from an act of kindness, unfavourable to 
the doer of that act. Say their Lordships: 

“Te is not reasonable or conductive to the peace and welfare of 
families to construe acts. done out of kindness and affection to the 
disadvantage of the doer. . oan 

The inference of jointness from the grant of annuities is destroyed 
by a grant in favour of Sheorani Kunwar, the sister of the 
(1) (1905) 2, ALL. 295, 


1945 





Singh 
e 
Parbhu 
Singh 


Stnha, J. 


160 THE INDIAN LAW REPORTS [1946} 


194s brothers. She could not be a member of that family, much less 





Dania; a member of a joint family. Sheoraj Singh had died in 1890. _ 
Singh = Even if she was born in: 1890, she was twenty-seven years of age 
ww 4 re . 
Berbha at that time. The parties are respectable Kshattriyas. She must 
shave been a married woman or a widow at that time. In either - 
case, she did not belong to the family. The conclusion at which 
Sinha, J. the learned Judge has arrived is, therefore, not warranted. 


The learned Civil Judge has found some fault with ihe 
description of the property. He observes as follows: 

“Now so far as the statement that the®property was self-acquired 
property is concerned it was obviously not quite correct because in 
the wagf deed at least one property which was obviously joint pro- 
perty of the branch of Sheoraj Singh was included i.e. a share of 
village Rahnas, Mohal Madho Rama which was purchasedg by tw6* 
sale deeds of 1900 and 1902 partly in the name of Zabar Singh and 
Sheo Singh and partly in the name of Kamod Singh and Hazari 
Singh and whose profits were entirely realised by Zabar Singh.” 

I think it was hypercriticism to find fault with the descrip- 
tion of the property at this distance of time. We do not know 
what arrangement was made between Zabar, on the one side, 
and Hazari and Kamod, on the other, or between Zabar, on the 
one side, and the branch of Mathura, on the other. But it is 
wrong even as a fact. At page 216 of the paper-book, the share 
in mauza Rahnas, Mahal Madho Ram Singh, is described in this 
way: 

; “A 2 anna; out of the entire 16 anna zamindari share, situate in 
mauza Rahnas, Mohal Madho Ram Singh, pargana and district 
Cawnpore. .. .” 

The two sale deeds by which shares in Mohal Madho Ram Singh 
were a,cquired are printed at pages 174 and 178 of the paper- 
book. By the first one, i.e. the 23rd of June. 1900. Madho 
Ram sold 8 annas to Zabar Singh and Sheo Singh, for a sum of 
Rs.4.000. The vendor describes’ himself as the owner of the 
entire 16 annas. By means of the second sale deed, dated the 
13th of August, 1902, the vendor, who describes himself as the 
owner in possession of an eight anna out of the entire 16 annas— 
eight annas having already passed out of his hands—sold the rest 
of the property, i.e. the eight annas for a sum of Rs.4,000 to 
Hazari and Kamod. The two annas gifted did not exceed the 
half share of Zabar in the first sale of eight annas. If the share 
gifted had exceeded his share, there might have been some . 
justification for the remark of the learned Judge that he drew 
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upon the shares of Kamod and Hazari, when he made the gift, 
in Tespect of a share in maaza Rahnas, Mohal Madho Ram. 


already come into being. 


Even as a matter of law, I think this document is enough to 
bring about separation. It was held so far back as the year 1880 
in Joy Narain Giri y. Grish Chunder Mytee (1) that— 

“the fact of his borrowing money for his maintenance—as weli 

as making a will—as indicating, at all event, that he himself 
considered that a separation had taken place.” 
This case was followed in Girja Bai v. Sadashiv Dhundiraj (2), 
The ratio of a recent case of this Court in Santa Singh v. Ramdhari 
Singh (3) appears to be the same and has perhaps been more 
emphatically put. The facts were briefly these: 

On 2nd June, 1937, one Debi Prasad sold his share in two 
villages to one Ramdhari Singh. His brother, Santa Singh, 
brought a suit for pre-emption, on the allegation that he was a 
separated brother. The suit had been dismissed by the learned 
District Judge, on the finding that the brothers were members 
of a joint Hindu family and it was nqt open fb one brother to 
preempt a sale made by another brother. Their Lordships held 
otherwise. They expressed themselves in this way: 

“We must, therefore, take it that the sale was made by Debi 


Prasad of his own share, and alleging it to be his own share, in the 
Property that he sold. This sale took place on 2nd June, 1937. 


ther that he intended to exercise his right of pre-emption. If these 
two transactions are taken together, namely, the recitals in the sale 
of 2nd June, 1937, and the allegations in the plaint of January, 
1938, they go a long way in establishing that a disruption had taken 
place in the status of these two brothers.. It is well settled that 


(8) (1944) ALL]. 508, 


(1 (1877-78) 5 TA. 228 (239), (2) (1916) 14 A.L.J. 822. 
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If we bear in mind the value of the property gifted—Rs.41,000, 
the value of the property left in the hands of the family— 
Rs.11,306-6-9, the declaration by Zabar that he was its sole and 
exclusive proprietor, the discrimination made in favour of Zabar’s 
branch, i.e. his son and grandson as against Kamod and Hazari 
in the matter of annuities afd also in providing the line of 
succession, there can be no doubt that this indicates conclusively 
that a disruption had already taken place in the family and this 
deed was a most incontrovertible evidence, to use the words of 
Lord Westgury in Appoviers case (1), of a division of title as 
distinguished from the “‘subject to which the title is applied.” 


We now come to the agreement of the 4th of October, 1933. 
Its genuineness is admitted. The learned Civil Judge held that 
“no decisive inference can be convincingly or satisfactorily drawn 
from this document.” It is printed at page 247 of the paper- 
book. It is an agreement between Sri Sita Ram Radha Krishna 
Ji, under the guardianship of Darshan Singh, Darshan Singh, 
Kamod Singh, Parbhu Singh, Rachpal Singh, Gulab Singh and 
Chandrapal Singh and Shankar Singh, sons of Angad Singh, 
under the guardianship of their mother, Ram Dulari alias Duli 
Kuar. It appears that the ‘family was already in possession of 
an eight anna share in mauza Rahnas. They were anxious to 
acquire the remaining eight annas from three persons, Chandra- 
sekhar, Sheo Mahesh and Durga Prasad. They were equally 
anxious that one of them should not run away with the entire’ 
property, but all’ the co-sharers should be benefited by it. It 
was for this reason that this deed of agreement was executed and 
there were distinct provisions that— 

(a) We, the executants, shall purchase it jointly and a single 
executant shall not have the right to purchase the whole or part 
of it individually and no executant shall have the right to enter 
a contract of sale with Durga Prasad aforesaid. . . .” 

“(b) We, the executants, therefore, do hereby covenant and 
give in writing that out of us, all the executants, no one shall 
have the right to purchase individually ie. all of the executants, 
will be bound by this agreement.” 

And they also provided that— 

“(c) The money spent in purchasing the said share shall be 
invested by each of us separately.” 

(The italics are mine). 

(1) (1866-67) 11 M.LA. 75. 
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It might also be mentioned that there was a previous agrec- 
ment between Durga Prasad and Darshan Singh whereby a 2 anna 
8 pies share was agreed to be sold by Durga to Darshan and that 
share was also thrown into the hotchpotch. 


It is signed by all the parties concerned, including Musammat 
Ram Dulari alias Duli Kunwar as the mother and guardian of 
Chandrapal Singh and Shanker Singh, minors. : 

The important features of this document which immediately 
arrest attention are these: ‘ 

(1) Darshan Singh executes it both as the sarbarahkar of Sri 
Sita Ram Radha Krishna Ji as also in his personal capacity; 

(2) All the members of both the branches are present; 

(3) Sheo Chandra Maul Singh is not a party to it. 

This deed proves that the waqf was acted upon, as we find 
that Thakurji is also a party. The absence of Sheo Chandra 
Maul proves conclusively that, whereas everyone else was anxious 
to participate in this transaction to secure his interest, Sheo 
Chandra Maul was not there, because he was joint with his uncle 
and his interest was safe in his hands. There can be no other 
explanation of the presence of all and the absence of Sheo Chandra 
Maul. No language could be more explicit and could prove 
the separate interest of every party than that— 


“The money spent in purchasing the said share shall be 
invested by each of us separately.” I have looked in vain into 
this document to find out a single word which could support 
the theory of jointness. Indeed, if. this document had stood all 
by itself without the aid of the wagfnama of 1917, I would have 
been prepared to hold that this evidences a previous separation 
between the members of the family. ; 

I shall, however, very briefly refer to a few of the criticisms 
made by the learned Civil Judge. Some of his criticisms are so 
far-fetched that I do not think it is worthwhile noticing them. 
He says, on the statement of Nawab Singh, one of the defendants’ 
Witnesses, that it was Sheo Singh and Rachpal Singh, belonging 
to the branch of Mathura Singh, who had protested against the 
purchase by Darshan Singh. All that the witness has said’ is 
that— 

“Sheo Singh and Rachpal Singh took the initiative to protest 
against Darshan Singh.” This does not show that Kamod and 
Parbhu were not anxious to have a share. After all the ball had 
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to be set rolling; somebody had to take the initiative. It was 
a mere accident that it was Sheo Singh and Rachpal Singh. There 
might have been some point in this criticism if Kamod and 
Parbhu had been no parties to the transaction, but would have 
been satisfied with their representation by Darshan Singh. Not 
only that it is not so, but we find that everybody, including the 
two minors of the branch of Mathura Singh, viz. Chandra Pal 
Singh and Shanker Singh are parties through their mother. Even 
this circumstance is destructive of the theory of jointness, but 
the absence of Sheo Chandra Maul is proof positive of separation 
between all the members of the family, barring the members of 
the branch of Zabar Singh between whom there is no separation 
inter se. 

- The learned Civil Judge has also drawn an adverse inference 
against the defendants, on the ground that the previous agreement 
with respect to two annas eight pies between Durga Prasad and 
Darshan must have been made by Darshan in his capacity as the 
karta of his branch. How he has drawn this inference from this 
circumstance, it is difficult to follow. To my mind, ‘it is really 
begging the question. He has also drawn an inference adverse 
to the defendants from the presence of Shree Thakurji through 
Darshan Singh as a party. This, again, is hypercruicism. The 
waqfnama was a registered document; everyone belonging to the 
family was a party to it; the existence of Shree Thakurji only 
shows that the waqf was acted upon. 

I, therefore, hold on the strength of this document, that the 
family was at least on this date a separated family. 


It now remains to consider the effect of the admissions made 
by Darshan Singh and Kamod Singh. The former made two 
admissions—one of the 20th of June, 1924, and the other on the 
8th of April, 1937; the latter’s is dated the 18th of July, 1924. 


The first admission was made in the mutation proceedings 
relating to mauza Kamalpur. I do not believe the appellant’s 
theory that the names of Hazari and Kamod were entered in 
accordance with an oral gift or will by Zabar. The admission 
is in these terms: 

“Zabar Singh was the zamindar of a 5 anna 3 pie share, in mauza 
Kamalpur, muhal Chhatar Singh. He died on 8th of May, 1924. 
T am the own son of the deceased. Sheo Chander Maul Singh, 
the own grandson of the deceased and my own nephew is a minor. 
I am his guardian. J want that the name of Hazari Singh, own 
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brother of my father, may be entered against 1/3 share, that the 
name of Kamod Singh, own brother of my father, may be entered 
against 1/3 share as the family is a joint one, and that my name 
may be entered against 1 /6th share and that of Sheo Chandra 
Maul Singh against 1/6th share in the public papers. Kamod 
Singh has been making realisations in mauza Kamalpur for the 
last 25 years. He divides the profits among the other co-sharers 
with reference to their shares.” The family is joint. The entire 
cultivation and zamindari work of Hazari Singh, Kamod Singh and 
Zabar Singh is joint. They are joint in mess also.” 


We should appreciate the conditions in which it was made. 
According to the age given in the plaint, Darshan Singh was then 
an inexperienced youth of twenty-four, distracted by the recent 
death of his father. Apart from this, if the family was joint, 
the proper person to have figured in these proceedings was not 
Darshan, but Hazari. 


As to the other admission, which was made in a suit for 


specific performance of a contract, on the 8th of April, 1937, in 
his statement before the learned Civil Judge of Cawnpore, it 
was like this: 

“I do grain business and invest my money therein. I do not 
keep my money in Bank. I keep with me at my house eight or ten 
thousand. rupees always with me. I pay no income-tax. My uncle 
Kamod Singh with whom I am joint pays the tax. About Rs.18-12 
annually is paid for the income-tax. The malik or karta is Kamod 
Singh. I have my separate business also. I do money lending 
Separately to the extent of Rs.50 or 60 thousand and also deal in 
grain.” 

This relates to grain business. It may be that “joint” here 
means “joint in “business.” Besides, it is something remarkable 
that, in a joint Hindu family of this status, there should be any 
separate business of an individual member of the aggregate value 
of fifty or sixty thousand Tupees. Evidently this statement refers 
to two businesses, the one which this man has with Kamod and 
the other which he has independently. This statement is, to my 
mind, inconclusive. 


We now come to the alleged admission of Kamod which was 
made in the same mutation proceedings in which the admission 
of Darshan was made: 

“Y, own brother of the deceased. Hazari Singh my own brother, 
Darshan Singh, son of the deceased and Sheo Chandra Maul Singh, 
own grandson of the deceased have been living jointly as the mem- 
bers of a joint family since the life-time of Zabar Singh. We have 
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been joint in cultivation and zamindari as well as in mess. I want 
that my name may be entered against one-third share, that of 
Darshan Singh against one-sixth and that of Sheo Chandra Maul 
against one-sixth share in the public papers. Darshan Singh, son 


of the deceased, is willing to the entry of the names of Hazari Singh 
and myself.” 


1 am not laying any emphasis on the specification of shares, although 
I am very far from saying that it is not a factor to be considered, 
however small its value. Apart from this, the admissions cannot 
nullify the effect of the “actings and dealings.” As their Lord- 
ships say in Harkishen Singh v. Partap Singh (1). 

“(a) It is by no means a rare thing that a person makes a state- 
ment that he is a member of a joint family with his relative, but 
has reasons of his own for making that statement. It is not his 
statement, but his acsings and dealings with the estate, which furnish 


a true guide to the determination of the question of the jointness 
or otherwise.” 


“(b) Nor can the legal construction or legal effect of an un- 
ambiguous document defining shares of the members of the family 
be controlled or altered by evidence of the subsequent conduct of 
the parties.” . 


The learned Civil Judge has considered the oral evidence of 
the parties and found that the family is still joint in residence, 
cultivation and zamindari. In the view which I have taken, it 
is not necessary to go into these questions. Once, it ts held, either 
on the basis of the various transactions or on the basis of the 
conduct and dealings of the parties as evidenced by the waqfnuma 
of 1917, or the agreement of 1933—in my opinion, either of the 
two documents is conclusive in favour of separation——the joint 
residence, joint realisation or joint business will not have any 
legal effect. Joint business will not mean joint tenancy, but it 
will only mean tenancy in common. 

I wish to say a few words about the bahi khata. The learned 
Civil Judge has found that the bahi khatas were not satisfactorily 
proved and were not produced at the proper time. It is difficult 
to subscribe to this view. To follow the order in which these 
papers were filed. We have at page 57 an application by 
Darshan Singh intimating to the court that in compliance with 
the plaintiff's request he has brought the account-books. This. 
application was made on the 25th of October, 1939. Mr. Partap 
Bahadur, the counsel for the plaintiff, stated: 

“The counsel for the defendant showed the heading of only four 


khatas (ledger) for sambats 58, 59, 60 and 61 from which it appears 
(1) [1988] A.L.J. 758 785). 
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that they are not the account-books required. Hence J' do not 
want to produce them on my behalf.” 

He made a further statement: 

“The defendants have no right to produce those account-books 
on their behalf.” 

From pages 58 to 64 is to be found a list of the account books. 

On the same day, i.e. the 25th of October, 1939, some account- 

books were filed on behalf of Sheo Chandra Maul Singh. It is 

true that the written statement was filed on the 6th of September, 

1938, but the evidence actually started on the 23rd of November, 

1939, and I do not see any force in the criticism of the learned 

Civil Judge that they were filed not in time. 

After the case had been argued for some time, both parties 
expressed their agreement that the account-books might be 
summoned from the court below where, we were informed, they 
were lying. They were summoned. The learned counsel for 
the appellant invited our attention to a number of entries in 
support of his case that it was an ordinary partnership business 
and that these entries clearly showed that the business was not 
tun as a joint family business. I cannot say that the argument 
was without force, but I prefer to base my judgment upon 
numerous tra¥isactions, the two deeds, the waqf of 1917 and the 
agreement of 1933, and have no hesitation in holding that the 
family was a separated family. 

I, therefore, modify the decree of the court below and decree 
the plaintiff's suit only with regard, to the property standing in 
his name. The rest of the claim stands dismissed. I think it 
is a fit case in which the parties should bear their own costs in 
both the courts. 

Watt-ULLan, J.:—I agree. 

By the Court: This appeal is allowed. The decree of the 
court below is modified. The suit shall stand decreed only to 
the extent of the property standing in the name of the plaintiff. 
The parties shall bear their own costs in both the courts. 
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REVISIONAL CRIMINAL 
- Before Justice Sir James Allsop and Mr. Justice Malik 


EMPEROR v. DINA NATH* 
U. P. Cotton Cloth and Yarn Control Order, 1943, rule 
13—Term “ piece goods” includes yarn 

The term “ piece goods” in rule 13 of the United Provinces Cotton 
Cloth and Yarn Control Order 1943, is intended to include yarn and there 
is no reason why yarn should be excluded from the scope of possible con- 
fiscation. : 

Messrs. Shiv Charan Lal and N. R. Sharma, for the applicant. 


The Deputy Government Advocate (Mr. Vishwa Mitra), for 
the Crown. 

The judgment of the Court was delivered by: 

ALLsop, J.:—This is an application in revision by one Dina 
Nath who has been sentenced to a fine of Rs.500 for contravening 
the rules of the United Provinces Cotton Cloth and Yarn Control 
Order, 1943. He had a licence as a hawker and, as such, was 
entitled to be in -Possession of a hundred pounds of cotton yarn 
which. is equivalent to ten bales. In fact, he was found to be 
in possession of one thousand , four hundred pounds or one 
hundred and forty bales. The order says that nq person shall 
act as a dealer or retailer or hawker without a licencé. - This man 
had a licence as a hawker, but a hawker is defined as a person 
who does not deal with more than one hundred’ pounds of yarn. 
He was dealing in a much larger quantity and therefore he was 
acting as a retailer or dealer and he had no licence to act as such. 
There can not be the slightest doubt that he was punishable 
under rule 18 of the Order. 


The other point is raised in connection with the fact that 
the cotton yarn in possession of this man in excess of ten bales 
was confiscated. It has been urged that the confiscation was not 
justified because rule 13 allows the court to confiscate only cotton 


piece goods and it is alleged that “yarn” does not come within’ 


the meaning of the term “piece goods”. We have examined tke 
Oxford English Dictionary and we find that the term “piece 
goods” is a technical term used by merchants trading with the 
east and has no very definite meaning. It is used apparently in 
a general way for cloth, but we do not know whether merchants 


Tae soe : e . 
“Criminal Revisig, No. 1231 of 1944, from an order of Z. Islam Khan, Sessions Judge 
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would include yarn within the meaning of the term. The use 
that the legislature obviously intended can be discovered from 
the previous législation on the subject. On the 26th of May, 
1943, the United Provinces Government issued, what they called. 
a Cotton Piece Goods Control Order. In that order the term 
“piece goods” was defined as including yarn. On the 17th of 
June the Government of India ‘issued a Cotton Cloth and Yarn 
Control Order. After that the United Provinces Government 
repeaied its previous order and issued in its place the order with 
which We .ate-coneerned.and which is termed the United Prov- 
inces Cotton Cloth and Yarn Control Order. That order deals 
both with cotton cloth and cotton yarn. There is no definition 


of the word “piece goods” in it, but it has to. be noticed’ that | 


tule 13 of the Order reproduces word for word rule 9 of the 
previous order. Under the previous order according to defini- 
tion. the term’ -‘'piece goods” included yarn, and there is no 
Teason to suppose, when that particular rule was reproduced 
word by word, that the word “piece goods” was used in any 
different sense. If the Government had intended to exclude 
yarn from the scope of possible confiscation, there is no reason 
why they should not have replaced the word “piece goods” by 
the word clgth. We have no doubt that they used the word 
“piece goods” in rule 13 of the present order in the same sense 
as that in which they had used it in rule 9 of the previous order 
and that the term: “piece goods” was intended to include yarn. 
There was no reason.that we can see why yarn should be excluded 
from the scope of possible confiscation and nobody has been able 
to suggest any reason. We, therefore, consider that the yarn 
was rightly confiscated and we see no reason to interfere. ‘This 
application is rejected: 





Before Justice Sir James Allsop and Mr. Justice Malik 
EMPEROR v. BEHARI* 


Defence of India Act (XXXV of 1939), rules 90(2).a), (83)—The word ‘sell? 
explained 


It is quite useless to say that there can be no such thing as the sale 
of current coins. In the ordinary sense of the word to sell means to 
transfer a commodity in exchange for money. There is no prohibition 
against treating a particular coin or coins as a commodity. There is 
only one possible meaning to give to the rule 90(2)(a) and that is the 


*Criminal Revision No. 711 of 1944, from an order of S. Sirajuddin, Sessions Judge 
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legislature intended to prohibit the transfer of current coin for other 
current coins of an aggregate value which is less than the value on the face 
of it of the coin transferred. This being so, the person who gives only 
thirteen annas instead of sixteen annas for a rupee could be convicted 
for the breach of the rule. 


Mr. E. V. David, for the applicant. 


(The Deputy Government Advocate) Mr. Vishwa Mitra, for 
the Crown. 


The judgment of the Court was delivered by: 


Autsop, J.:—This is an application in revision. The 
applicant was sentenced to rigorous imprisonment for a period 
of six months and a fine of Rs.100 for a breach of rule 90 (2) 
(a) of the rules made under the Defence of India Act. This rule 
says, “No person shall buy or sell, or offer to buy or sell, for an 
amount other than its face value, any coin or note”. The 
punishment for the contravention of this rule is contained in sub- 
tule (3) of rule 90 and amounts to imprisonment for a term 
which may extend for five years or fine or both. The applicant 
wags convicted by a Magistrate and the conviction and sentence 
was upheld by the learned Sessions Judge. 

The facts of the case are that a man who had a small stall had 
sold goods for a few annas and had been given a rupge for which 
the purchaser required change. The stall-holder went to the’ 
applicant’s shop and asked him to change the rupee. The 
applicant gave him only thirteen annas instead of sixteen annas. 
The incident was observed by a member of the Civic Guard who 
intervened with the result that the applicant was prosecuted. 
The argument before us is that the transaction did not amount 
to a sale within the meaning of the relevant rule and consequently 
there was no breach of the rule. Learned counsel has urged 
that there can be no buying or selling of current coin. He has 
referred us to the definition in the Sale of Goods Act. We are 
entirely in agreement with him that the transfer of current coin 
for other current coins of different denominations is not a sale 
within the meaning of the Sale of Goods Act but it does not 
riecessarily follow that the transaction with which we are dealing 
was not a sale within the meaning of the relevant rule mad= 
under the Defence of India Act. Learned counsel’s argument 
really amounts to this that the legislature or statutory authority 
enacted an entirely meaningless rule. Our business as Judges 


‘is to interpret the acts of the legislature and to assign some meaning 
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to them. We are not to suppose that the legislature meant 
nothing at all when it enacted this rule. It is obvious from the 
reference to ‘face value’ that the legislature meant to deal with 
the buying or selling of current coin and that also follows from 
the definition of the term ‘coin’ in the first sub-section to the 
first sub-rule of rule 90. It follows that the legislature did 
intend to assign some meaning to the buying or selling of current 
coins and it is quite useless to say that there can be no such thing 
as the sale of current coiis. In the ordinary sense of the word 
to sell means to transfer a commodity in exchange for money. 
There is no prohibition against treating a particular coin or 
coins as a commodity. There is only one possible meaning to 
Sive to the rule and that is the legislature intended to prohibit 
the transfer of current coin for other current coins of an aggregate 
value which is less than the value on the face of it of the coin 
transferred. We do not think that any person in ordinary life 
would have any difficulty in understanding what was intended 
if a man went, say with a five rupee note, to him and asked him 
to buy the note for rupees or rupees and small change. He would 
quite clearly understand that the note was to be transferred in 
exchange for coins. We are satisfied that there is no force in the 
argument which has been addressed to us. On the other hand 
we think that the sentence, though doubtless justified at the time 
when it was passed, would now be rather unnecessarily severe. 
We can take judicial cognizance of the fact that the situation in 
respect of small change has greatly improved. The applicant has 
already been in prison for a period of about’ one month. We 
think it is unnecessary to send him back again. We, therefore, 
reduce the substantive sentence of imprisonment to imprisonment 
for the term which the applicant has already served. We maintain 
the sentence of fine and the sentence in default of the payment 
of fine. The applicant need not surrender to his bail if he has 
paid the fine; otherwise he must surrender and serve out the 
sentence in default of payment of the fine. 
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APPELLATE CIVIL 


Before Mr. Justice Verma and Mr. Justice Bennett 


MAHARAJA SRI PATESHWARI PRASAD SINGH (APPELLANT) v- 
ABDUL KARIM anp oTHERs (RESPONDENTS)* 

Agra Tenancy Act (Local Act III of 1926), section 268—Suit for theka 
money—Piaintiff given compensation for use and occupation of pro- 
perty—Objection as to jurisdiction of court not taken by defendani— 
Appeal not filed—Appellate court bound to hold on point of juris- 
diction against the defendant—Jurisdiction of trial court not im-: 
peached in execution also—Whether appellate court could go behind 
the decree and entertain the objection. 

In a suit for theka money the Assistant Collector passed a decree 
by way of compensation for use and occupation of land. The defendants 
did not question the jurisdiction of court which tried the suit and passed 
the decree. They submitted to the decree and never appealed. If they 
had appealed, the contention would not have been entertained for the 
defendants had not raised in the trial court any objection to the jurisdic- 
tion of that court. They did not raise any such contention in the execu- 
tion court of first instance also and it was for the first time that they 
stated in the memorandum of appeal that the decree was not executable, 
as it had: been passed by a court which had no jurisdiction to entertain 
the suit and was, therefore, a nullity. Held that the defendants could 
not be. allowed to improve their position by failing to raise the objection 
at the time when they should have raised it, if they thought that there 
was any substance in it. . 

Messrs. S. P. Sinha and Shambhu Prasad, for the appellant 

Mr. Sripati Sahai Srivastava, for the respondents. 

The judgment of the court was delivered by: 


Verma, J.:—This second appeal arises out of execution 
proceedings. The appellant. who is the proprietor of the Balram- 
pur estate, is the decree-holder, and he filed an application in 
the court of an Assistant Collector of the first class for the execu- 
tion of a decree which had been passed in his favour by that 
court on the 31st of May, 1935, for the recovery of a sum of money 
which was in excess of Rs.500. The Assistant Collector 
granted the application and ordered execution to proceed. The 
judgment-debtors, respondents before us, then filed an appeal 
in the court of the District Judge in accordance with the provisions 
of the Agra Tenancy Act of 1926. The learned Additional 
District Judge, who heard the appeal, held that the revenue court, 
which had passed the decree sought to be executed, “had no 








*Execution Second Appeal No. 278 of 1942, from a decree of Girish Prasad Mathur, 
Additional District Judge of Basti, dated the 26th of August, 1941. 
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jurisdiction to pass such a decree and only a civil court was 
competent to pass a decree like that” and that “the decree in that 
respect was a nullity”, and could not, therefore, be executed. 
He accordingly allowed the judgment-debtors’ appeal “and 
dismissed the application for execution. : 

The material-facts are these. It is common ground that one 
Amir Mahton had been the thekadar of village Phulpur, mahal 
No. i, on behalf of the zamindar, viz. the appellant, or his 
predecessor-in-interest.. On the death of Amir Mahton, the 
Tespondents, who are the surviving members of his family, 
remained in possession of the mahal in question and continued 

. to realise the rents from the tenants and to make payments to 
the zamindar. The suit, which resulted in the decree now 

" sought to be executed, was instituted on the 18th of July, 1934, 
against Maula Bakhsh, a brother of Amir Mahton, and Abdul 
Karim, a grandson of Amir Mahton. It was for the recovery of 
Rs.1,976-11-0 on the allegation that that was the balance of the 
theka money due from the defendants in respect of the years 
1339, 1340 and 1341 Fasli. It was alleged in the plaint that a 
fresh deed of lease had been executed in favour of the defendants 
after the death of Amir Mahton, and reliance was placed upon 
a deed purporting to be such a lease. 


The defendants contested the suit on certain grounds but did 
not question the jurisdiction of the court. The issues framed 
by the learned Assistant Collector, who tried the suit, so far as 
the question raised by this appeal is concerned, were as follows: 

“(1) Are the defendants thekadars of the plaintiff of village 
Phulpur? ; 

- (2) Is rent for the years in suit (1339, 1340 and 1341) due 
from the.defendants as thekadars>” ot 

He took up these issues together. He said in his judgment 
that it was admitted by the parties that Amir Mahton was 
thekadar of the disputed mahal in 1336 Fasli (1928-9 a.p.) and 
that Amir died at the end of 1336 Fasli. He said further that 
the defendants’ case was that, after the death of Amir Malton, 
proceedings had been taken by the zamindar for the cancellation 
ofthe theka and that since then they, the defendants, had had 
nothing to do with the plaintiff's mahal in suit. The finding of 
fact arrived at by the Assistant Collector was thus expressed: 
“It is clear from the evidence of these witnesses that the defendants 
and their sons and Karinda had realised rent from the tenants 
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in the years in suit and that they had been in exclusive use and 
occupation of the entire mahal in those years. The registers 
of the Balrampur estate are kept in a very regular and systematic 
way. The plaintiff had filed the following registers and papers 
which prove satisfactorily that the defendants had been in 
possession of the disputed mahal as the thekadars of the estate 
in the years in suit.” He then gave a list of the registers filed 
by the plaintiff and discussed the entries in those registers. He 
also found that the amount claimed by the plaintiff was due to 
him from the defendants. He, however, held that the deed 
relied upon by the plaintiff, though genuine, was not valid under 
the law and gave certain reasons for that view into which it is 
not necessary, for the purposes of this appeal, to enter. He next 
held that, as no valid deed of lease had been executed in favour 
of the defendants, the basis on which he could decree the suit 
was that the defendants were liable to pay to the plaintiff the 
sum claimed by way of compensation for use and occupation of 
the plaintiff's property. He accordingly decreed the suit. The 
defendants did not appeal, although, if they chose so to do, they 
could have appealed to the District Judge in accordance with the 
provisions of section 242 of the Tenancy Act of 1926. The result 
was that the decree became final. 

The application for execution out of which this appeal has 
arisen was filed in June,“1989. The application was admittedly 
filed within time. Maula Bakhsh had by that time died and 
the decree-holder took the proceedings against Abdul Karim, who 
was one of the original defendants, and against the other members 
of Amir Mahton’s family who were, on the decree-holder’s applica- 
tion, brought on the record as representing the interests of Maula 
Bakhsh deceased. It is common ground that the present 
respondents represent the interests of the original defendants- 
judgment-debtors. The respondents contested the application 
for execution on various grounds but did not allege or contend 
that the court which had passed the decree had no jurisdiction 
to entertain the suit and that the decree was consequently a 
nullity and could not be executed. The substantial plea which 
they raised was that by an order of Government all rents for the 
years 1339, 1340 and 1341 Faslis had been remitted and that the 
decree-holder was, therefore, not entitled to recover anything 
from them. The Assistant Collector overruled the judgment- 
debtors’ objections and, as has been stated above, ordered execu- 
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tion to proceed. The judgment-debtors, as“we have said above, 
appealed against the order of the Assistant Collector and it was 
then that for the first time they stated in their memorandum of 
appeal ‘that the decree was not executable as it had been passed 
by a court which had no jurisdiction to entertain the suit and 
was, therefore, a nullity. The learned Judge of. the lower 
appellate court considered that point alone and, accepting the 
judgment-debtors’ contention, held that the decree could not be 
executed. The ground of his decision was that the Assistant 
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“Collector had held on the evidence that the defendants “were in . 


use and occupation of the land and passed a decree by way of 
compensation.” 

The first point raised by Mr. Shambhu Prasad on behalf of 
‘the appellant is that, in this case, it was not open to the lower 
appellate court to go behind the decree and to consider the ques- 


tion whether the court which had passed it had jurisdiction to’ 


entertain the suit. He has stated that it is not necessary for his 
purpose to raise the wider question whether an execution court 
can, in any circumstances, go behind the decree. The manner 
in which Mr. Shambhu Prasad has put his point is this. He 
points out that the defendants never appealed against the decree 
which was passed against them on the 31st of May, 1935, and 
urges that, if they had filed an appeal in the court of the District 
Judge, as the law allowed them to do, and had raised the objec- 
tion that the suit: had been instituted in the wrong court, the 
District Judge would-have applied section 268 of the Tenancy 
Act of 1926 and would have disposed of the appeal as if the suit 
had been instituted in the right court. He contends that, when 
the District Judge, if he had heard an appeal from the original 
decree, could not have given effect to the objection of want of 
jurisdiction in the trial court and would have been bound to 
dispose of the appeal as if the suit had been instituted in the 
right court, he a fortiori could not, when hearing an appeal 
arising out of proceedings for the execution of that decree, 
entertain such a contention. : 

The second point raised by Mr. Shambhu Prasad is that even 
on the merits of the question the view taken by the learned 
Additional District Judge is erroneous. He points out that it 
is well settled that the jurisdiction of a court is determined by the 
allegations in the plaint and not by any allegations made in the, 
_ written statement, much less by any observations made by the 
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court in its judgment as to the legal position emerging, in its 
opinion, from the facts found by it. The argument is that, on 
the plaint of the suit filed in July, 1934, the suit was clearly 
cognizable by the revenue court and the court of the Assistant 
Collector in which it was filed admittedly was the revenue court 
which had jurisdiction over the subject-matter of the suit. 

The third and last point raised by the learned counsel is 
that the learned Additional District Judge is wrong in thinking 
that a revenue court can never pass a decree on the ground that 
the plaintiff is entitled to compensation for use and occupation. 

Having heard learned counsel for the parties, we have come 
to the conclusion that the decision of the lower appellate court 
is wrong and that this appeal must be allowed. 

The first point raised on behalf of the appellant-decree holder 
must, in our opinion, be accepted. Section 268 of the Agra 
Tenancy Act, 1926, is clear and the learned counsel is indubitably 
right in contending that, if the defendants had appealed from the’ 
decree passed on the 31st May, 1935, the appeal would have lain 
to the District Judge and that the District Judge would have 
been bound—if any contention as to jurisdiction had been raised 
before him—to hold that the contention could not be entertained 
and to proceed to dispose of the appeal as if the suit had been 
instituted in the right court, for, as already stated, the defendants 
had not raised in the trial court any objection to the jurisdiction 
of that court. If that had happened, it would not have been 
open to the defendants subsequently to raise that objection in 
proceedings for the execution of the decree. We are clearly of 
the opinion that the defendants in this case cannot be allowed 
to improve their position by failing to raise the objection at the 
time when they should have raised it, if they thought that there 
was any substance in it. As has been stated above, the defendants 
did not question the jurisdiction of the court which tried the 
suit and passed the decree of the 31st May, 1935. We, then. 
have the facts that they submitted to’ that decree and never 
appealed, and that they did not raise any such contention in the 
execution court of first instance. We have no_ hesitation in 
coming to the conclusion that, in the circumstances mentioned 
above, the learned Additional District Judge was wrong in 
entertaining this contention of the judgment-debtors. 

We agree with the learned counsel for the appellant that it 
is not necessary in this case to consider the wider question whether 
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an execution court can, in any circumstances, ,Z0 ‘behind the 
decree and decline to execute it on the ground that- the court 
which passéd the decree had no jurisdiction to pass it. 


A number of rulings were referred to by learned counsel for 
the parties. In the view that we have taken, we do not consider 
it necessary to deal with them in detail. We shall content out- 
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selves by merely stating that, of the rulings cited, the only one 


which is réblly of assistance in this case is the Full Bench decision 
in Contonment Board, Muttra v. Kishan Lal (1). Learned 
counsel for the respondents cited the case of Cantonment Board, 


Agra, v. Kanhaiya Lal (2). It will be sufficient to point out that- 


Ahe judgments of the learned Chief Justice as well as Muxeryi J. 
in Cuntonment Board, Muttra y. Kishan Lal show that the Full 
Bench. was not prepared to ‘endorse the decision in Cantonment 
Board, Agra v. Kanhaiya Lal. In any event, the decision in that 
case must, in our opinion, be confined to the facts of that parti- 
cular case and should not be taken as laying down the broad 
Proposition that an execution court is entitled to go behind 
the decree and to consider the question whether the court passing 
the decree had jurisdiction to entertain the suit, whenever such 
a question is raised by the judgment debtor. The case of 
Sarabjit Pratan Bahadur Sahi vy. Inderjit Pratap Bahadur Sahi 
(3), was also cited on behalf of the respondents. The ultimate 
decision there was in favour of the decree-holder and it was held 
that the objection of the judgment-debtor that the court which 
had” passed the decree. fiad no jurisdiction to entertain the suit 
was not well-founded. ‘The learned Judges, “howevér, in the 
course of their judgment, when stating the first objection taken 
by the judgment-debtor, observed as follows: “But there can be 
no doubt that it is open to judgment-debtor even at this stage 
to raise the plea that the court which passed the decree had no 
jurisdiction to try the suit’. With great respect to the learned 
Judges who decided that case, we are of opinion that this is too 
broadly. put. No reasons are given and no authorities are 
referred to. In our opinion that case cannot be accepted as 
laying down the broad Proposition that it is always Open to an 
execution court to go behind the decree, particularly in view 
of the judgments pronounced in the Full Bench case of Canton- 
ment Board, Muttra v. Kishan Lal, mentioned above. The case 


(1) (1985] LL.R. 57 All. 1. (2) [1988] A.L.J. 162. 
(3) ALR. 1933 All 751. 
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i945 Of Tahir Hasan v. Chander Sen (1), citéd on behalf of the 
“Meneraja Tespondents, is really not in point. What was decided in that 
Paterwari C28¢ Was that the execution court was debarred, by a certain 
Prasad provision in a certain statute, from selling the property which 
sick was sought to be sold. In this connection reference may also 
aoc be made to the decision in Katwari y. Sita Ram Tiwari (2). 
Decisions of that type are of no assistance to the respondents in 


the case before us. 


In view of our conclusion on the first point raised on behalf 
of the appellant, it is not necessary to consider the second and 
third points raised on his behalf. 

For the reasons given above we allow this appeal, set aside 
the judgment, decree and order of the lower appellate court 
and remand the case to that court with the direction that it will 
reinstate the appeal filed there at its original number in the 
register of pending appeals and will proceed to hear and decide 
it on the merits. 


The appellant is entitled to his costs in this Court. The costs 
in the courts below will abide the event. 





Before Mr. Justice Verma and Mr.-Justice Bennett 


SANGAM LAL (Prainrirr) v. GANGA DIN AND OTHERS 
(DEFENDANTS)* 


1945 
August, 27 





Limitation Act (IX of 1908), articles 1492, 144—A phlicability—W hether 
plaintiff's allegation of dispossession necessary to attract article 142. > 


In a suit for possession of a house the plaintiff had succeeded in prov- 
ing his title to it. but it was found that the defendants had been in 
possession of the house for more than 12 years and that the plaintiff's 
allegation that the defendants had ever paid rent to him was false. The 
plaintiff's allegation that the house had been let out by him of by his 
father to the defendants and the latter had been his tenants was also 
found to be not true. The Munsif held that these findings of fact were 
not sufficient to attract article 142 of the Limitation Act, that it was for 
the defendants to establish their adverse possession and that they failed 
to do so. The view taken by him was that, there being no allegation 
in the plaint of the plaintiff having been dispossessed or having disconti. 
nued his possession while he was in possession of the property in suit, ‘ 
article 142 could not apply. He accordingly decreed the spit. The 


*Second Appeal No. 1144 of 1942, from a decree of G. §. Sharma, Temporary Civil 
Judge of Cawnpore, dated the Ist of June, 1942, reversing the decree of Jamil Ahmad, 
Additional Munsif of Cawnpore, dated 25th November, 1941. 

(1) ALR. 1935 All. 678. 2) 11921] LL.R. 43 All, 547, 
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judge of the lower appellate court agreed with the findings of fact recorded. 


by the Munsif but held that on these findings the suit must be held to be 
barred by time under article 142. Held that the judge was right in hold- 


Was article 142 and that the suit was barred. 


Held further, that a plaintif? cannot by cleverly drafting his plajnt 
evade the burden of proof which article 142 casts upon a person who is 
suing for possession on the,ground of dispossession. 


Held also, that article 144, being a residuary article, is not applicable 
Unless it is found that nv other article is applicable to the suit. 
Messrs. G. S. Pathak and Shambhu Prasad, for the appellant. 
Mr. S. N. Seth and Mr. V. D. Bhargava, for the respondents. 
The judgment of the Court was delivered by: 
~VeRMA, J.:—The suit out of which this second appeal has 
arisen was brought on the 19th of October, 1940, by the appellant 
-in the court of the Munsif Haveli, Cawnpore, for possession of 
a house situated in the city of Cawnpore and for certain other 


reliefs which need not be mentioned. The trial court decreed _ 


the suit, but the lower appellate court dismissed it on the ground 
that it was barred by time under article 142 of the Limitation 
Act. 
The main allegations made by the plaintiff in the plaint were 
that he was the owner of the house; that he had let it out to the 
defendants 10 or 11 years before the institution of the suit on 
a monthly rental of Rs.10; that the defendants had not paid any 
rent since the Ist of June, 1989; that the plaintiff had brought 
a suit No. 652 of 1939 in the Munsif’s court against the défendants, 
alleging that they @vere his tenants and praying for their eject- 
ment; and that the defendants had alleged in their written 
statement filed in that suit that the plaintiff was not the owner 
of the house but that, as a matter of fact, the defendants were the 
owners and that there had never been any contract of tenancy 
between the parties. The plaintiff claimed that he was entitled 
to be put in possession of the house. Besides raising other pleas, 
the defendants alleged that they were the owners of the house; 
that the plaintiff was not its owner; that they had never been the 
plaintiff's tenants and that the plaintiff was not entitled to eject 
them. It was also pleaded that the plaintiff had never been in 
possession of the house in dispute within twelve years prior to 
the institution of the suit and that it was, therefore, barred under 
article 142 of the Limitation Act. The ‘defendants further 
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alleged that, as a matter of fact, they had been in adverse posses- 
sion of the house in dispute far over twelve years. 

Both the courts below held that the plaintiff had succeeded 
in ptoving his title to the house. They also held that the 
defendants had been in uninterrupted possession of the house 
since 1918 and that the plaintiff’s allegation that the defendants 
ha ever paid rent to him was false. They further held—as 
tiey were bound to do in view of the decision: inter partes in 
suit No. 652 of 1939—that the plaintiff's allegation that the house 
had been let out by hii or by his father to the defendants and 
that the latter had been his tenants was not true. The Munsif 
held that these findings of fact were not sufficient to attract article 
142 of the Limitation Act, that it was for the defendants to 
establish their adverse possession and that they had failed to do 
so. The view taken by the Munsif was that, there being no 
allegation in the plaint of the plaintiff having been dispossessed or 
having discontinued his possession while he was in possession of 
the property in suit, article 142 could not apply. He accordingly, 
as has already been stated, decreed the suit. The learned judge 
of the lower appellate court agreed with the findings of fact 
recorded by the Munsif but held that on those findings the suit 
must be held to be barred by time under article 142. We shall 
assume that the finding arrived at by the courts below on the 
question of title is a satisfactory finding and is binding on this 
Court in second: appeal, and shall confine ourselves to the ques- 


_ tion whether the view taken by the lower appellate court on the 


question“of limitation is correct. 

Having heard learned counsel for the ptaintiff-appellant «at 
considerable length, we have no hesitation in coming to the 
conclusion that the learned judge of the lower appellate court 
was right in holding that, on the findings of fact arrived at by 
the Munsif and affirmed by the learned judge, the article of the~ 
Limitation Act which was applicable to the case was article 142 
and that the suit was barred. The Munsif appears to’ have been 
under the impression that article 142 can be applied only in those 
cases where the plaintiff alleges in so many words in the plaint . 
that he has been dispossessed by the defendant, As has been 
pointed out by the Full Bench in Bindhyachal Chand v. Ram 
Gharib Chand (1) a plaintiff cannot py cleverly drafting his plaint 
evade the burden of proof which article 142 casts upon a person 

(1) (1988) LL.R. 57 All. 278. 
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who is suing for. possession on the ground of dispossession. As 
a matter of fact, the allegations made in the plaint in the present 
case do amount to an allegation that the plaintiff has been 
dispossessed while in p6ssession of the property in dispute. The 
allegation that the defendants had been in occupation of the 
house as the plaintiff’s tenants amounted to an allegation that 
the plaintiff was in possession of the house through his tenants. 
The allegation that the defendants had not paid any rent since 
the Ist of June, 1939, amounted to an allegation that the defen- 
dants had dispossessed the plaintiff on that date. The allegation 
that the defendants had falsely asserted in suit No. 652 of 1939 
that they themselves were the owners of the house further 
strengthened that allegation of dispossession. That being so, the 
Munsif was clearly wrong in holding that article 142 did not 
apply to the case because the plaintiff had not alleged that he 
had been dispossessed or had discontinued his possession while 
he had been in posession of the property. The learned judge 
of the lower appellate court was, in our opinion, right in relying 
on the judgments pronounced in the Full Bench case of 
Bindhyachal Chand vy. Ram Gharib Chand, mentioned above. 
and in holding that, in view of the pleadings and the facts found. 
the article of the Limitation Act which was applicable to the 
case was article 142. That being so, the suit was barred by the 
statute of limitation and the question. of the defendants’ adverse 
possession did ‘not arise: Article 144, being a residuary article, 
is not applicable unless it is found that no other article is applic- 
able to the suit. The decree, dismissing the suit, passed by the 
lower appellate court must, therefore, be upheld. , 

We must not be taken to be of the opinion that the ‘finding 
recorded by the courts below on the question of the plaintifl’s 
title is necessarily a satisfactory finding. We need mention only 
two matters in this connection. The first is this. The deed on 
which the plaintiff's title primarily rested was a sale deed which 
was alleged by the plaintiff to have been executed by one Mannu 
Lal in favour of the plaintiff’s father, Kandhai Lal, on the 18th 
of November, 191]. The plaintiff did not produce the original 
of this alleged sale deed but -producéd what purported to be a 
certified copy thereof. This copy was marked Ex. 12. The 
learned judge of the lower appellate court observes with regard 
to this document as follows: “The original sale deed, Ex. 12, 
fas not been proved. But this document is more than 30 years 
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945 old.” It is difficult to understand to which document the learned 
Sangam Lai JUdge is referring. As we have already stated, the original had 
Gaties Di, Hever been produced. The copy, Ex. 12, does not show the 

date when the copy was granted. The Munsif stated in his 
judgment that this copy had beer taken from the Registration 
Department in 1919. We do not know on what basis the Munsif 
made this statement. Even if the copy was obtained in 1919, 
it was not 30 years old. It is difficult to see, in these circumstances, 
how and in respect of what document the presumption mentioned 
in section 90 of the Evidence Act could be raised. Furthermore, 
the learned judge, being under a misapprehension and being 
under the impression that the original sale deed had becn 
produced; never considered whether the requirements of section 
65 of the Evidence Act had been complied with and secondary 
evidence had been properly admitted. Then, again, even if the 
copy produced had been 30 years old, the only presumption that 
could be raised under section 90 was that the signatures 
authenticating the copy were genuine—[Basant Singh v. Brij Rap 
Saran Singh (1)}. : 

The second matter arises out of the wholesale admission of 
secondary evidence ‘of various other documents without paying 
any attention to the requirements of section 65 of the Evidence 
Act and to the mandatory nature of the provision laid down in 
section 64 of that Act. No attempt was ever made by either the 
Munsif or the Judge to arrive at any clear finding, based on 
evidence, to the effect that the loss of the original. had been” 
satisfactorily proved. We would strongly recommend to the 
courts below to pay greater attention to the law as laid down in 
the Evidence Act. The courts below have referred to certain 
rulings. One of them, as given in the judgment of the Munsif, 
is 1935 A. L. J. 879. There is no such ruling. The judge only 
says 1935 A. L. J. without mentioningamy page. If the courts 
below meant the Privy Council decision in Basant Singh v. Brij 
Raj Saran Singh, mentioned by us above, which is to be found at 
page 847 of 1935 A. L. J., it is difficult to see how the courts below 
thought that it supported their view. Although this Court has 
had. occasion to point out to the-courts below the desirability 
of giving the ames of parties whenever they refer to any rulings. 
it is regrettable that some of them still persist in omitting to 
mention the names of parties. Another ruling relied upon by 

(1) (1985) LLL.R. 57 All. 494; [1985] A.L.J. 847: 
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the courts below is the case of Asafuddaula Beg vy. Ram Ratan (1). 
That is a decision by a learned single Judge of this Court and 
does lend some support to the view taken by the courts below. 
If it had stood by itself, it would, of course, have been the duty, 
of the courts below to follow it. There are, however, two Bench 
decisions of this Court which lay down the law differently. They 
are the cases of Mumtaz Husain vy. Brahmanand (2) and Gopal 
_ Das v. Sri Thakurji (3). The attention of the courts below was 
not apparently drawn, as it should have“been, to these decisions. 
It is hardly. necessary to point out that the Bench decisions are 
of greater authority ahd should have been followed. The third 
and last ruling mentioned by the courts below in this conneetion | 
is the one reported in the case of Mst. Shams-un-nissa Bibi v. 
Sh. Ali Asghar (4). In the same volume, however, at page 298 
is to be found the case of Keolapati v. Raja Harnam Singh (5) 
and the decision in that case runs counter to the ruling in Mst. 
Shams-un-nissa Bibi v. Sh. Ali Asghar, reported at page 87. There 
was thus no point in relying on the tuling of the Chief Court 
in Mst. Shams-un-nissa Bibi v. Sh. Ali Asghar. 
It is not necessary, however, to pursue this matter any further 
- as we have held that, even if the finding on the question of title 
. be taken to be correct, the suit was barred by limitation. 


* For the foregoing reasons the appeal is dismissed with costs. 





Before Sir. Iqbal Ahmad, Chief. Justice, and Mr. Justice Sinha 
SHIAM SUNDER LAL (Jupcmenr-pesTor) v..DA'TA RAM AND ANOTHER 
: (DECREE-HOLDERS)* 
Debt Redemption Act, (Local Act XUI of 1940) section 2(9)—The word 
~ “lability ” explained—Mortgagor when entitled to claim benefits 
under the Act. 

A morfgage was made many years back by the appellant. A portion 
of the property covered by that mortgage was subsequently transferred 
by him - under two usufructuary mortgages to two persons. Another 
portion went, under an auction sale. to a third ind*vidual. Under none 
of these transactions, the money payable to the first mortgagee was left 
in the hands of the transferees and the whole of the property had not 
passed out of the hands of the mortgagor. Held that what had been 
transferred was not “ the liability” or the whole of the property but only 
a portion of the property and if a portion of the property was still with 





*Execution First Appeal No. 321 of 1948, from a decree of Suraj Prasad Dube, 
Second Civil Judge of Muzaffarnagar, dated the 3rd of April, 1943. 
(1) [1939] A.L.}. 1023. (2) [1986] A.L.J. 161, 
(3) A.LR. 1936 All. 429. (4) ALR. 1936 Oudh, 87. 
(3) ALR. 1936 Oudh 298. 
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him, the’ judgment-debtor was ot, even after expiry of six years from 
the date of the mortgage or the date of promisé, if any, absolved from 
the obligation to pay the debt’ ‘and cowld not, therefore, be deprived of the 
benefits of the Debt Redemption Act. 

Obiter: —Held further, that the expression “the liability ” must 
mean the whole of the liability and not merely a portion of it.” If the 
legislature had intended ‘that: the transfer of any portion of the liability 
would deprive the debtor of. the benefit of the Debt Redemption Act it” 
was for it to say so in express! terms, 


Mr, V. Mitra, for the. Pppellant. 

Messrs. C. B. Agarwala.and P. N. Sharma, for the respondents. 

~The judgment of the Gourt was delivered by: 

Sinn, J.:—This is an appeal against an order of the learned 
Civil Judge of Muzaffarmagar by which he refused to extend to 
the appellant the benefits of. the United Provinces Debt Redemp- 
tion Act (XIII of 1940). The facts are these: 

A mortgage was made many years ago by the appellant, Shiam 
Sunder Lal. A portion of the property covered by that mortgage 
was subsequently transferred by him under two usufructvary 
mortgages to Harnam Singh and Sand Kishore. Another portion 
went, under an auction sale, to a man named Chhajju Mal. It 
is important to bear in mind that.under none of these transac- 
tions, the money payable:to the mortgagee under the mortgage 
of 1914 was left in the lrands of the transferees. It must be 


_ remembered that the wholé ‘of the property has not passed out 


of the hands of the mortgagor, Shiam Sunder Lal. 
The mortgage was put in suit and a decree was passed on its 


basis. The decree-holder put the decree in execution and Shiam 


Sunder Lal applied for the:benefits of the United Provinces Debt 
Redemption Act. The learned Civil Judge has held that, as the 
liability for the repayment of the debt has been transferred, the 
case falls within the mischief of section 2, clause 9 of the Act and 
the mortgagor has forfeited his right to claim those benefits. He 
was of opinion that the transfer of the property, even in the 
absence of an express stipulation to transfer the liability, itself 
carried with it the liability to discharge, at least prdpottonately: 
the mortgage debt. 

We think the learned Judge has taken a wrong view of the 
law. The material portion of section 2, clause 9 is in these 
terms: : 

“*Léan’ means an advance . . . but does not include an advance - 
the liability for the repayment of which has .. . been transferred 
to another person. . . .” 
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- The important expression is “the liability”, “The liability” 


must mean the whole of the diability and not merely a portion 
of it. If the legislature had intended that the transfer of any 


of the Act it was for it f0 say so in express terms, In this case 
what has been transferred is not “the liability” or the whole of 


the property, but only a portion of ‘the property. If a portion, 
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of the Property is still with him, the judgment-debior is not, even 


* 


after the expiry of six years from the date of the mortgage or the 
date of promise, if any, absolved from the obligation to pay the 
' debt. He cannot, therefore, be deprived of the benefits of the 
Act. This view receives support from. the case of Badri Das 
v. Qabul Chand (1). 

We, therefore, think that the view taken by the court below 
is wrong. We, accordingly, allow the appeal, set aside the order 
of the court below and send the case back to that court with. a 
directién that it should be restored to its original number and 
tried according to law. Costs will abide the result. 


——__ 


PRIVY COUNCIL 
SAMIULLAH v, COLLECTOR OF ALIGARH* 
{AND CONNECTED APPEAL] 
[On Appeal from the High Coprt at Allahabad] 
Land Acquisiti’n Act @ of 1894), Sections.11, 18-nCompulsory acquisition— 


_Compensation—Statutory duty of -cougt ‘And of Land Acquisition 
Officer—Not bound by an agreement between parties, 


basis of valuation. Likewise, on a reference under section 18 of the Act 
the District Judge must also exercise his own judgment and consider, inter 
alia, whether the award of the Land Acquisition Officer was based on a 
Correct principle. 

: Opinion of the High Court that the istrict Judge was not free to act 
on his own view because it conflicted with an agreement between the 
parties, dissented ftom. . 

Decree of the High Court affirmed in the result. 


the High Court (3rd September, 1940) modifying a judgment and decree 
‘of the District Judge of Aligarh (18th August, 1936) which in turn had 
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modified an award of the Land Acquisition Officer, Aligarh (7th November, 
1933). 


The main quéstion in these appeals was whether, in Heciding | the 
amount of compensation to be awarded to the appellant for the compul- 
sory acquisition of his land, the High Court (Collister and Bajpaiy, JJ.) 
were right in reducing the price per square yard by reason of the fact that 
the IJand was burdened with occupancy tenants. 


The relevant facts and statutory provisions appear from the judgment 
of the Judicial Committee. 


1945.- 26th and 27th November. 


Rewcastle K. C. and Dingle Foot for the appellant: The High Court 
were wrong in reducing the price per square yard because there were 
occupancy tenants on the land, and that submission is based on three 
grounds: (1) As the parties had agreed on a rate of compensation which 
was payable, that agreement could not be disturbed. (2) That agreement 
had been arrived at on the basis of certain exemplars, and the High Court 
were in error in thinking that the ayeas covered by those were all at the, 
time of the sale free of occupancy tenants and in making the adjustment 
on that basis. (3) If it was proper to make any adjustment at all, it was 
necessary to consider the circumstances applicable to each of the plots of . 
land and the position of the tenants by whom the land was occupied; the , 
adjustment could not be arrived at without such a consideration by fixing 
a rough flat rate per square yard. “Occupancy tenant” means a tenant in 
occupation of the land at the time of the sale. © ae 


Tucker K. C. and Wallach for the resSondent. Whenever there is a 
sale deed of land, if there is an occupancy tenant or a statutory tenant the 
deed appears to state so.: It is reasonably certain, therefore, that unless 
there is some mention in tHe sale deed of an. existing occupancy or 
statutory tenant there were none at the date of the sale deed. If, of 
course, the land in question was burdened with occupancy tenants and the 
land with which it, was compared was, and the court assumed that it was 
not, that would be'a mistake in the calculation, and it mey be that the 
Board would send it back. There was no y such mistake here. The Board’ 
has laid down the circumstances in which it will interfere in a matter of 
calculation, but none of such«circumstances is present in this appeal: 
Narsingh Das v. Secretary of State for India (1); Nowroji Rustomji Wadia 
v. Bombay Government (2). “Occupancy tenant” is a well-known 
phrase which has been in existence since at least 1901: Agra Tenancy Act, 
1926, section 10. It is said for the appellant that the High Court were 
wrong in treating these 28 exemplars as not being burdened ‘with occu- 
ancy tenants because there were before the Court four deeds in the list 
which were so ‘burdened. It is submitted that as to three of those they . 
are not so burdened, and that the other is not an exemplar. 


Rewcastle K. C. replied. 7 ? 
(1) (1924) LL.R. 6 Lah. 69; LR. 521A. (2) (1925) LL.R. 49 Bom. 700; LR. 52 
18% _ $A. 867. 
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The judgment °f their Lordships was delivered by Sir JonN 
7 BEAUMONT. 


These are two consolidated appeals front" the, judgment and 
decree of the High Court of Judicature at Allahabad, dated the 
3rd September, 1940, modifying the judgment and decree of the 


District Judge of Aligarh, dated the 18th August, 1936, which in’ 


turn modified the award of the Land Acquisition Officer, Aligarh, 
dated the 7th November, 1933. , 


: The land to which the first appeal yelates consists of twelve 
bighas and nine. biswas, -whith- were held by the appellant as the 
mutwalli of waqf property. The land to which the second 
appeal relates consists of one bigha, which was ‘the appellant’s 
personal property. These lands were acquired, together with 
other adjacent lands belonging to other owners, for’ the Co- 

" operative Housing Society, Ltd., Aligarh, under Government 


’ Notification, dated the 29th May, 1930, and issued under the 


‘provisions of the Land Acquisition Act. At that time the whole 
area held by the appellant was occupied by two tenants, Abdul 
- Karim and Karu. : é. 
During the proceedings before the Land Acquisition Officer it 
was agreed between all the parties before him first, that in order to 
ascertain the market value of the land concerned all the sale deeds 
relating to the sales in respett of an area less than 75 square yards 
should be struck off, and secondly, that the exemplars for evolving 
sales, that is, sale deeds telating to other sales, should be taken 
_ into consideration as far back as the year 1923, i.e. 7 years preceding 
the year 1930, excluding the transactions which had some special 
grounds for being too high or too low or which might be inadmis- 
sible on any other ground to be-decided by the Land Acquisition 
Officer. . * a e 
The Land Acquisition Officer decided to apply a flat rate in 
respect of the lands under acquisition, and to fix that flat rate at 
5.annas, 1 pie per square yard, and he fixed the compensation 
payable to the appellant on that basis. It is not shown in the 
award made by the Land Acquisition Officer how the figure of 5 
annas, 1 pie per square yard was arrived at, but from the judg- 
ment of the High Court now under appeal it appears that the 
Land Acquisition Officer took 28 exemplars, selected from a much 
larger number, which had taken place within the previous 7 years, 
that he addéd up the number of square’ yards sold in such transac- 
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tiops and the prices paid thereon and, by striking an average 
reached the figure of 5 annas, 1 pie per square yard, and awarded - 
to the appellant in réspect of both his personal and waqf property 
a sum of Rs.14,127, 13 annas 6 pies. 

On the 27th August, 1934, the appellant lodged an application 
to the Collector as Land Acquisition Officer under section 18 of 
the Land Acquisition Act, 1894, for reference to the civil court 
regarding the acquisition of the properties on the ground that the 
compensation awarded was inadequate. in his written statement 
the Collector pleaded that the award of the Collector was made on 
the basis of the statement of parties “that the value be fixed on 
the basis of certain sale deeds on the file,” and therefore the 
applicant had no right to question the award. The learned 
District Judge raised two issues which are material: 

“(1) Whether the compensation awarded is adequate? If not, 

what is the proper compensation? 

(2) Whether the rate of compensation was fixed with the consent 
of the applicants and the acquiring body? If so, how does it affect the 
case?” 

Thedearned Judge dealt with the second issue first. He noted 
that the agreement of the parties excluding sale deeds relating to 
areas less than 75 Square yards and sales more than 7 years before 
the notification was relied on on. behalf of the Collectdr to 
preclude the applicants from questioning the award. The learned 
Judge rejected shis contention, holding that the agreement only 
related to the evidence to be relied on for the purpose of determin- 
ing the value, and that the parties had not consented to be bound 
by the conclusion drawn by the Land Acquisition Officer on the 
basis of such evidence. The learned Judge then considered the 
28 exemplars which had been relied on by the Land Acquisition 
Officer and came to the conclusion that the conditions of the sale 
deed, Exhibit 84, one of the 28 exemplars, bore a very close 
resemblance to the conditions relating to the acquisition of the 
appellant’s land, and that the rate at which the land in that exhibit 
was sold, namely, 10 annas, 10} pies per square yard, afforded the 
best basis for valuation of the appellant’s land. Accordingly he 
allowed that rate, and, adding 15 per cent. for compulsory acquisi- 
tion, increased the amount awarded to the appellant to Rs.29,202, 
6 annas, 10 pies. 

From the decision of the learned District Judge the appellant 
appealed to the High Court. “There was also an appeal by the’ 


*., 
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Collector and by one of the tenants of the appellant’s property, 1946 
* but as those parties have not appealed to His Majesty in Council ~Samiunay” 
their cases need not be considered. The learned Judges of the Collector 
High Court disagreed with the learned District Judge in his * Alten 

answer to issue 2, and stated their opinion in these words: ° 
“We are also of the opinion that there was a binding agreement 
between the parties that certain exemplars afforded the basis for deter- 
mining the market value of the various properties. The agreement 
was not only that ttansactions involving less than 75 square yards 
and of a period anterior to 1923 should be excluded, but the Land 
Acquisition Officer was further given the power to reject some transac- 
tions on the ground of ‘ being too high or too low’, or by reason of 
being ‘inadmissible on any other ground ’, and therefore the parties 
agreed that the exemplars that might then remain after the exercise of 
discretion by the Land Acquisition Officer would constituf the basis 
for determining the market price, and we have to determine the 
market value of the land at the date of the publication of the noti- 
Ication under section 4 of the Act.” sa 
Their Lordships are not in agreement with this opinion of the 
High Court, which seems to show some misconception of the 
functions of the Land Acquisition Officer and the court under the 
Land Acquisition Act. Even if the agreement arrived at between 
the parties did cover the basis on which compensation was to be 
allowed, which their Lordships think it did not, such agreement 
could not bind the Land Acquisition Officer or the District Judge 
in the performance of their statutory duties under the Land 
Acquisition Act, as is clear from an examination of the relevant 
provisions of the Act. 


Under section 4 of the Act it is provided that where it appears 
to the Provincial Government that land is needed for any public 
purpose a notification to that effect is to be published as directed. 
Under section 5(a) persons interested in the land which has been 
notified may object to its acquisition, and the Collector has to 
hear the objection and make a report thereon to Government. 
Under section 6, if Government is satisfied, after considering the 
Collector's report, that the land is needed for a public purpose or 
for a company (a subject dealt with in later sections of the Act) 
a declaration to that effect has to be made and published. Under 
section 9 notice has to be published by the Collector stating that 
Government intend to take the land and that claims to compensa- 
tion for all interest in such land may be made to him. Under 
section 11 the Collector has to inquire into the value of the land 
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at the date of the publication of the notification under section 4 
and into the respective interests of persons claiming compensation, 
and to make an award of (inter alia) the compensation which in 
his opinion should be allowed for the land. Under section 12 
notite of the award has to be given. Under section 18 any person 
interested who has not accepted the award may by written applica- 
tion to the Collector require him to refer the matter (which may 
include the amount of compensation) to the court. Under section 


_ 19, sub-section 1(d), the Collector in making the reference is 


required to state for the information of, the court, if the objection 
be to the amount of compensation, the grounds on which the 
amount of compensation was determined. Under section 23 the 
court is required to take into consideration (inter alia) the market 
value of the land at the date of the publication of the notification 
under section,4 and to add 15 per cent. to the market value for 
cqmpulsory acquisition. Under section 26 the award is to be 
deemed a decree. “‘Collector’’ is defined in the Act as including 
a Deputy Commissioner and any officer specially appointed by 
the Proyjncial Government to perform the functions of a Collector 
under the ‘Act. 

It is clear, therefore, that the Land Acquisition Officer in 
awarding the amount of compensation under section. 11 is : perfofim- 
ing a statutory duty, a duty the exercise of which, in cases where 
land is to be acquired for a public purpose, concerns the public, 
since it affects the expenditure of public money. In assessing 
compensation he is bound to exercise his own judgment as to the 
correct basis of valuation, and his judgment cannot be controlled 
by an agreement between the parties interested. -On a reference 
under section 18-the District Judge must. also exercise his own 
judgment and consider, amongst other things, whether the award 
of the Land Acquisition Officer was based on a correct principle. 
If in this case the District Judge considered that the market value. 
of the land to be acquired could be better ascertained by basing 
it upon a sale of neighbouring land in which the conditions closely 
resembled those affecting the land to be acquired, rather than by 
taking an average of prices obtained on a large number of sales in 
which the conditions were less similar, he was entitled and bound 
to act upon his own view. In appeal the Judges of the High 
Court were free to disagree with the District Judge if they thought 


him wrong, but this they do not appear to have done. They held 


that the District Judge was not free to act upon his own view 
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because it conflicted with the agreement between the parties. 


1946 


- Their Lordships have thought it right to make these observations Semiullah 


lest they should be supposed to countenance a construction of the 
Act which in their view unjustifiably restricts the duties and 
obligations of the Land Acquisition Officer and the court there- 
under. There is, however, no cross-appeal by the Collector, and 
the appellant ‘does not seek the restoration of the order of ‘the 
District Judgey and the actual question which arises for decision 
is confined within a narrow compass. . 

Having decided that the order of the District Judge was wrong, 
the learned Judges of the’ High Court said that the 28 transactions 
remained for consideration, and the method of striking the average 
was the only method by which the market price could be fixed, 
but they thought that the Land Acquisition Officer had adopted 
‘a wrong method of striking the average. They considered that 
the rate in connection with each of these transactions ought to 
be first determined, that the rates so evolved should be added 
up, and the total divided by 28, the number of the transactions. 
On this basis the average rate worked out at Re.l-4 per 
‘square yard. The learned Judges then proceeded in these terms: 
“It is also agreed before us that in the case of the 28 exemplars the 
land was not burdened with occupancy tenants, whereas in the 
cases before us the land is so burdened. There is nothing in the 
order of the Land Acquisition Officer to show that he paid any 
regard to this aspect. It is not always easy to induce Occupancy 
tenants to surrender their rights, and an attempt in that direction 
always involves some trouble and some expense. We think that 
8 annas per square yard should be deducted: for this trouble 
and expense and the zamindars ought to be awarded compensation 
at the rate of 12 annas per square yard.” Accordingly, the amount 
awarded to the appellant was increased by Rs.2,775-12-3. 

In this appeal the appellant accepted the rate of Re.1-4 per 
square yard, but objected to the deduction of 8 annas per square 
yard in respect of occupancy tenancies, an expression defined in 
the Agra Tenancy Act, 1926. The appellant contended that the 
learned Judges of the High Court were under a misapprehension 
in saying that it had been agreed before them that in the case of 
the 28 exemplars the land was not’ burdened with Occupancy 
tenants. The appellant does not seem to have challenged the 
reference to this alleged agreement in the judgment of the High 
Court before the decree based thereon became binding, nor are 
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there upon the-record any notes of the learned Judges made at 
the hearing upon this point. The appellant admits that as to 
most of the 28 exemplars there is no evidence as to whether the 
land was subject to occupancy tenancies or not, and he says that 
the matter was riever gone into. It has been argued, however, 
before their Lordships that there are 4 cases comprised in the 28 
exemplars in whieh the record shows that there were occupancy 


_ tenants. But when examined it appears that in % of those cases 


the tenants who were upon the land were not occupancy tenants. 
The only case in which it is shown that there was an occupancy 
tenant is that comprised in exhibit 84, the exemplar relied on by 
the leatned District Judge, and no doubt in that case there must 
have been an occupancy tenant or the exemplar could not have 
been relied on as affording an accurate comparison with the case 
of the appellant. The appellant has failed to satisfy their Lord- 
ships that the wtatement in the High Court judgment that it had 
been agreed that in the case of the 28 exemplars land was not 
burdened with occupancy tenants was wrong, or that there is any 
ground on which it would be right to allow further evidence on 
the point to be taken. This really disposes of the appeal. It 
was objected by the appellant that the High Court was wrong in 
treating all the 28 exemplars on precisely the same footing in 
relation to occupancy tenants without making any inquiry into 
the circumstances of particular cases, and further, that 8 annas per 
square yard is too heavy a deduction to make merely on account 
of trouble and expense in getting rid of occupancy tenants. 
These, however, are mere questions relating to value, on which 
it is not the practice of their Lordships’ Board to interfere, recog- 
nising, as they do, that the local knowledge of Courts in India on 
such matters is of the greatest value. 

Their Lordships will therefore humbly advise His Majesty that 
this appeal be dismissed. The appellant must pay the costs of the 
respondent. ° 

“ Solicitors for appellant: Douglas Grant and Doid. 

Solicitor for respondent: Solicitor, India Office. 
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CHHABBA LAL v. KALLU LAL Anp OTHERS PC 





[On Appeal from the High Court at Allahabad] Dott mbar, 
Civil Procedure Code (V of 1908), order XXXII, rule 7—Applicable to ate 
agreement to refer to arbitration—Rule imperative~Non-compliance— January, 
Invalid reference—Award a nullity—Code of Civit Précedure, second __# 
schedule, paragraph 15—Objection to validity of reference excluded. - 


Rule 7 of order XXXII of the Code of Civil Procedure applies to an 
agreement to refer matters in dispute to arbitration, and the terms of the 
rule, which is imperative, must be strictly complied with. 

Ruling in Mariam Bibi v. Amna Bibi (1), that rule 7 of order XXXII 
applies to an agreement to refer to arbitration, approved. 

An objection to the validity of a reference to arbitration does not 
come within the provisions of paragraph 15 of the second schedtile to the 
Code of Civil Procedure: view of IgnaL Axmab, J,,"on this point in Maraim 
Bibi v. Amna Bibi approved. All the powers conferred 8h the court in 
relation ‘to an award on a reference made in a suit presuppose a valid 
reference on which an award has been made which may be open to 
question. Where, therefore, there is no valid reference the purported 
award is a nullity and can be challenged in any appropriate proceeding. 

Decree of the High Court affirmed. 

Appeal (No. 29 of 1944), by special leave, from a decree of the High 
Court (8th September, 1939) which set aside a decree of the Subordinate 
Judge of Cawnpore (3rd November, 1933) passed in a partition suit and. 
sent the case back to the Subordinate Judge with directions to re-admit it 
under its original number and to decide it in accordance with law. 

The question for decision: in this appeal was whether a reference to 
arbitration made in this suit, and an award made thereon, were valid, as 
the Subordinate Judge held, or invalid, as the High Court (Tom, C. J. 
and Ganca Nath, J.) held in appeal. 

The facts and the relevant statutoty provisions appear from the judg- 
ment of the Judicial Committee. 

Sir Thomas Strangman. K. C., Wallach and Jayakar for the appellant: 
The first question is whether there was a valid agreement to refer to arbi- 
tration which bound the minors. The main allegation in the petition of 
objection on behalf of the minors was that Sohan Lal, their guardian ad. 
litem, did not purport to act as a guardian when entering into the agree- 
ment to refer, and in any case no previous sanction of the court having 
been obtained the agreemnt was not binding. While, admittedly, Sohan 
Lal did. not sign the application expressly as guardian and on his 
own behalf, it is submitted that it must be assumed that he signed in both 
capacities. The application to refer was properly made on behalf of all 
the parties to the suit. The provisions of order XXXIL rule 7, of the 





"Present: Lotd THANKERTON, Lord Gopparp and Sir JoHN BEaumonr. 
(8) LL.R. [1937] All. 317. 
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1946 Civil Procedure Code have no application to the order of the Subordinate 
“Chhabpa Judge appointing the referee. The words in rule 7, “ expressly recorded 
in the proceedings”, are new; they gave effect to the practice established 
Kalu under the old section of the Code: Mulla’s Code of Civil Procedure, 9th 
Lal edition page 873. The note of the Subordinate Judge that Sohan Lal had 
verified the application was a sufficient.compliance with order XXXII, rule 
7. The-minors' challenge the validity of the agreement to refer, and say 
that the award was voidable. It is conceded that Mariam Bibi v. Amna 
Bibi (1), laid down that the next friend or guardian ad litem of a minor 
who is a party to a suit must obtain the leave of the court, expressly 
recorded in the proceedings, under order XXXII, rule 7, for entering into 
an ‘agreement of reference to arbitration, and that such leave must be 
obtained before an application for an order of reference is made. It may 
be mentioned, however, that by the decision in Mariam Bibi vy. Amna Bibi 
(1), the High Court overruled Hardeo Sahai v. Gauri Shankar (2), and 
Lutawan y. Lachya (3), and that in Debir-ud-din vy. Amina Bibi (4), it was 
held that an agreement Jo refer to arbitration ‘is not an agreement which 
is contemplated, by order XXXII, rule.7. Further, it is submitted that no 
appeal lay from the decree of the Subordinate Judge upholding the award. 
The Judge decides the Sbjections to the award, and then there is an appeal 
only on two grounds—that the decree is not in accordance with the award 
or goes beyond its terms. “ The object of the Code of Civil Procedure is: 
to secure the finality of an award. When it has been duly made on a 
reference in a suit and the court has refused to set it aside or correct or 
modify it, the court must pass a decree thereon . . ., that decree is not 
appealable except in so far as it may be in excess of or not in accordarice 
with the award”: Ghulam Jilani v. Muhaiamad Hassan. (5), paragraph 

16(2), second schedule, Code of Civil Procedure. 
{Lord THANKERTON: Paragraphs 15 and 16 of the second schedule to 
the Code of Civil Procedure deal with objections to the award and here it 

is the agreement to refer which is attacked.] 


Sir Thomas Strangman, K. C. conceded that if paragraph 16 did not 
apply, and he was wrong on order XXXII, rule 7, the appellant would be 
in a difficulty. Lastly, partition between the plaintiff and the adult defen- 
dants would not involve a partition between Kally Lal and his,sons, the 
minors: Hari Bakhsh vy. Babu Lal (6), the minors had no interest other 
than in the-share that would be allotted to their father. Further, a father 
is entitled to come to a partition which would bind him and his minor 
sons unless it was unfair or prejudicial to the interests of the minor sons: 
Balkishen Das v. Ram Narain Sahu (7). 


Rewcastle K. C. and S. Hyam for the respondents, were not, called on. 
The judgment of their Lordships was delivered by Sir John 


Beaumont. 
(1) LL.R. [1937] All. 317. (2) (1905) LL.R. 28 All. 35. 
(31 (1918) ELL.R. 36 All. 69. (@ ALR. 1925 Cal. 475. 
(5) (1901) LL.R. 29 Cal. 167; LR. 29 (@) (1924 TLR. 3 Lah. 92: LR. 51 A. 
LA. 51. 163. 170. 


- (7) (1903) LL.R. 30 Cal. 738: L.R. 30 1.A. 139. 149. 
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This is an appeal from a decree of the High Court of Judi- 
¢cature at Allahabad, dated the 8th September, 1939, which set 
aside a decree of the Subordinate Judge of Cawnpore, dated the 
3rd November, 1933, passed in a partiuion suit, and sent the 
case back to the Subordinate Judge with directions to re-admit 
it under its original number and to decide it in accordance with 
law. é 

The question for decision is whether a reference td arbitration 
made in this suit, and an award made thereon, were valid, as the 
Subordinate Judge held, or invalid, as the High Court of Allah- 
abad held in appeal. ; 

The question arises in the following circumstances. The 
plaintiff brought this suit for division of the property of a Hindu 
family governed by the Mitakshara The plaintiff was the son of 
one Mukta Prasad, and the first three adult defendants, Kallu 
Lal, Sohan Lal and Sewak Lal, were the sons of the only brother 
of Mukta Prasad, whilst the fourth and fifth defendants, Ram Lal 
and Jainarain, were the minor sons of Kailu Lal. The plaintiff 
alleged that the family had separated in status, but that the pro- 
perty had not been divided, and he claimed partition of the pro- 
perty and that a half share be allotted to him. In their written 
statement the adult defendants alleged that the family was still 
joint, but the claim for partition was not disputed. In the suit, 
Sohan Lal was appointed guardian ad litem of the minor defen- 
dants, and: 48'such-he'adepted the written statement of the adult 
def id tg, ke sty shee ; 

"On the Ist September, {933, an application Was made to the 
Subordinate Judge by Kallu Lal, Sewak Lal and the plaintiff 


stating that the parties had appointed Shri Swami Ramanandiji, * 


who was the Guru of the parties, a referee for the decision of all 
the facts in dispute in the suit and also for the decision in respect 
of the costs of the suit, and they asked that the Swami might be 
appointed a referee under section 20 of the Indian Evidence Act. 
On the 2nd September, 1933, Sohan Lal appeared before the 
learned Subordinate Judge and verified this application, and the 
learned Judge made the following note: 

“This application was verified to-day by Sohan Lal, defendant, 
on being identified by Babu Munna Lal, Vakil, after hearing and 
understanding the same.” 

On the 4th October, 1933, the learned Judge made an Order that, 
according to the application of the parties, Shri Swami Ramanand- 
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ji was appointed a referee under section 20 of the Evidence 
Act for deciding this case, and directed him, after deciding the 
case. to present himself in Court or send in writing his statement 
in respect thereof. On the 7th October, 1933, the referee made 
his report dividing the family property into two parts, allotting 
One part to the plaintiff and the other to the defendants. Objec- 
tions to the report on behalf of the minors were lodged on the 
17th October, 1933, the two principal objections being, first 
that the guardian of the minors did not purport to act as a guardian 
entering into the agreement for reference, and that as no previous 
sanction of the court had been obtained the agreement was not 
binding on the minors, and secondly, that the alleged agreement 
in terms only constituted Swami Ramanandji a referee under 
section 20 of the Indian Evidence Act and that as such he could 
only make statements and had no authority to make a division 
of the property. Objections were also filed on behalf of the 
adult defendants alleging fraud against the Swami, but it is 
not necessary to consider these objections. On the 3rd November, 
1983, the learned Subordinate Judge, having held that the 
reference to arbitration and the award were valid, passed a decree 
in the terms of the award. 

From this decree an appeal was brought to the High Court of 
Allahabad which, on the 8th September, 1939, allowed the appeal, 
set aside the decree of the lower court and sent the case back to 
the lower court to re-admit it under its orginal jurisdiction and 
to decide it in accordance with law. From this decree the present 
appeal is brought. : 

Neither the learned Subordinate Judge nor the High Court 
dealt with the objection that the reference was not justified by 
section 20 of the Evidence Act. That section is in these terms: 
“Statements made by persons to whom a party to a’ suit has’ 
expressly referred for information in reference to a matter in 
dispute are admissions.” It is obvious that a reference to an 
outside party to decide matters in dispute in a suit, and the 
question of costs, is not a reference to that party for information in 
teference to a matter in dispute, and if the reference is to be 
regarded as made only under section 20 it was a bad reference. 
However, the reference might have been made under the provi- 
sions of paragraph 7(1).and (8) of the second schedule to the 
Code of Civil Procedure, and their Lordships will treat the 
reference as so made, as the Courts in India seem to have done, 
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and regard the allusion to section 20 of the Evidence Act as a 
mistake, : 

The second objection requires more consideration. Order 
XXXII, rule (7), provides “(1) No next friend or guardian for 
the suit shall, without the leave of the court, expressly recorded 
in the proceedings, enter. into any agreement or compromise on 
behalf of a minor with reference to the suit in which he acts as 
next friend or guardian. (2) Any such agreement or compromise 
entered into without the leave of the court so recorded shall be 
voidable against all parties other than the minor”. 

The learned Subordinate Judge explained in his, judgment 
disposing of the objections what took place in relation to the 
application for reference. He said that Sohan Lal in the first 
instance had not signed the application for a reference, and accord- 
ingly the learned Judge directed that Sohan Lal should be brought 
before him the next day. .Sohan Lal duly appeared the next 
day and verified the agreement. The learned Judge considered 
that, since Sohan Lal signed the agreement without qualification, 
that is, without specifying whether he was acting in his own 
capacity or as guardian ad litem of the minors, he must be taken 
to have signed in all capacities in which his signature was required, 
and their Lordships are disposed to accept that view. The learned 
Judge further considered that by referring the matter to arbitration 
the court must be taken to have been satisfied that the reference 
would be for the benefit of the minors. There was, indeed, no 
Treason to doubt this, because the interest of the minors was 
identical with that of the other defendants, their father and uncles, 
and there was no reason to suppose that the interest of the minors 
was likely to be sacrificed. At the same time, it is clear that the 
terms of order XXXII, rule 7 were not complied with. There 
was no formal application by the guardian ad litem for the leave 
of the court to his entering into the agreement for reference to 
arbitration, nor was any such leave formally given, or expressly 
tecorded in the proceedings. The note on the record quoted 
above does not show that the Judge realised that he was dealing 
with the guardian ad litem of minors. The requirement in order 
XXXIL, rule 7, that the leave of the court be expressly recorded 
in the proceedings was added in 1908, and Sir Thomas Strangman, 
for the appellant, says that the addition to the tule merely gave 
statutory effect to the previous practice. Be that as it may, the 
rule is imperative and, in the their Lordships’ view, its terms 
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must be strictly complied with. Their Lordships agree with the 
view of the High Court following on this point a ruling of a 
Full Bench of the Allahabad High Court in Mariam Bibi v. Amna 
Bibi (1), disagreeing with certain other Indian rulings, that order 
XXXII, rule 7, applies to an agreement jo refer matters in dispute 
to arbitration. Such an agreemcnt, whigh removes the decision of 
a matter in dispute from the jurisdiction of the court and refers 
it to some outside party, is clearly an agreement with reference 
to the suit, and not only falls within the terms of the tule, but 
comes within the mischief at which the rule appears to be aimed. 
The interests of minors might well be sacrificed by an improper 
reference to arbitration, and it is necessary that their interest be 
protected by the court. If minors successfully challenge an 
agreement to refer as not made in compliance with sub-rule (1) of 
rule 7, it is avoided against all parties under sub-rule (2). 

Sir Thomas Strangman has taken a second pointy namely, that 
it is too late to challenge the award sinie no appeal lay-from the 
decree of the Subordinate Judge made in terms of the award. In 


_support of his argument he relies on the provisions of section 16, 


sub-section (2) of the second schedule to the Code of Civil Pro- 
cedure. The section is one of a group of sections conferring 
powers upon the court in relation to an award made on a reference 
in a suit. Section 12 gives power to the court to modify the 

award in certain cases. Section 14 empowers the court to remit 
the award or any matter referred to arbitration to the reconsidera- 
tion of the arbitrator in the cases specified. Section 15 provides 
that no award shall be set aside except on the specific grounds 
mentioned, or the award “being otherwise invalid”. Section 16 
provides that where the court sees no cause to remit the award and. 
no application has been made to set aside the award, or the court 
has refused such application, the court shall, after the time for 
making such application has expired, proceed to pronounce judg- 
ment according to the award. Then sub-section (2) provides that 
upon the judgment so pronounced a decree shall follow and no 
appeal shall lie from such decree except in so far as the decree is 
in excess of, and not in accordance with, the award. The argu- 
ment of Sir Thomas Sirangman is that under the section the decree 
of the Subordinate Judge is final, and for this he relied on the 
case of Mariam Bibi v. Amna Bibi (\).. 


(1) LL.R. [1987] All. $17. 
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The ruling of the Court in that case that order XXXII, rule 
7, applies to an agreement to refer to arbitration has already been 
noted with approval. A ‘further question referred to -the Full 
Bench was “whether an Objection to the validity of reference to 
arbitration comes within ‘the provisions of paragraph 15 of the 
second schedule to the Qode of Civil Procedure”. The leéarried 
Cuter Justice and Hagrizs, J. considered that it did, relying 
on the words “being otlierwise invalid” in paragraph 15; IqnaL 
Anmab, J. ‘considered that it did not. Upon this question their 
Lordships agree with the view of Sir IgpaL Auman. In their 
opinion gll the powers conferred upon the court in relation to 
an award on a reference made in a suit presuppose a valid 


reference on which an award has been made which may be open * 


to question. If there is no valid reference, the purported award 
is a nullity; and can be challenged in any appropriate proceeding. 
By way of contrast the language of paragraph 21 of the second 
schedule may be noted. That paragraph empowers the court to 
pronounce judgment according to an award made on a reference’ 
out of court, and the opening words require the court to be 
‘satishied that the matter has been referred to arbitration. There 
are no such words in paragraph 16. In their Lordships’ view, 
therefore, an appeal lay to the High Court in this case. 

For these reasons their Lordships think that the decision of 
the High. Court was right, and ‘they will humbly. advise His 
Majesty that this appeal be dismissed. The appellant must pay 
the costs of the respondents. 5+. . 

Solicitors for appellant: Hy. S. L. Polak & Co. 

Solicitors for respondents: Barrow, Roger & Nevill. 
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APPELLATE CIVIL 





Before Sir Shah Muhammad Sulaiman, Chief Justice, and 
es Mr. Justice Young 
_Arri, 7 NAIMA KHATUN (Ptainnirr) v. BASANT SINGH (DerENpant)* 
Contract—Sale of property—Money left with vendee,to pay off previous 

creditors—Statement in deed that there were no prior encumbrances— 
Security bond executed by vendee to indemnify vendor—Wendee not 
discharging prior encumbrances—Suit for damages for breach of con- 
tract—Plea of minority—Fraud and misrepresentation also alleged by, 
vendee—Contract whether voidable—Evidence—Entries in birth regis- 
ter—Value—Evidence Act (I of 1872), sections 11, 32(5), 35—Deed of 
adoption—Mention of age of adopted son—Admissibility—Weight— 
Plaint filed in a previous case—Whether admissible in a subsequent 
suit—Certificate of guardianship—Admissibility—Document—Admis- 
sion of genuineness—Effect—Guardians and Wards Act (XVIII of 1890), 
sections 40, 41, 48—Court declaring the minor to havé attained majority 
—Order whether final and not liable to be contested by suit or other- 
wise incontestable. " 


On the 18th September, 1925, the plaintiff's husband sold half of a 
village called A to the defendant for Rs.35,000. On the lst December, 
1925, three documents were executed, one was a sale deed by the defen- 
dant to the plaintiff for Rs.25,000, returning the village previously pur- 
chased, another a sale deed by the plaintiff to the defendant for Rs.58,000 

’ of shares in another village P, and a third security bond executed by the 
defendant in favour of the plaintiff. Under the sale deed executed by the 
plaintiff in favour of the defendant Rs.8,200 were acknowledged to have 
been previously received, and Rs.19,800 were left in the hands of the 
‘defendants to be paid in equal amounts to two previous creditors. There 
was a statement in the deed that there were no prior encumbrances. Under 
the security bond executed by the defendant, he agreed to indemnify the 
plaintiff, if he did not carry out his part of the contract. The rubkar 
of the lower court indicated that mutation of names was effected in favour 
of the defendant in respect of village P. He, however, did not discharge 
the ptior encumbrances and the plaintiff brought a suit for damages for 
breach of contract. The claim was resisted on the ground, first, that the 
defendant was a minor on the lst December, 1925, and therefore was not} 
bound by the contract made by the plaintiff. Secondly, that the contract 
had been obtdined by fraud and misrepresentation and was voidable at the 
option of the defendant. His case rested entirely on the documentary, 
evidence which consisted of (1) an entry in birth register of the year 1906, 
(2) the deed of adoption dated the 8th July, 1907, (3) a plaint filed by 
certain collaterials to set aside the deed of adoption and (4) a plaint filed 





*First Appeal No. 493 of 1929, from a decree of Pran Nath Agha, Ist Subordinate 
Judge of Saharanpur, dated the 22nd of June. 1929. 
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by the defendant through his certificated guardian for setting aside an 
alienation. The entry in the birth register of 1906 showed that a boy was 
born to one Jwala, resident of village P, who was a Hindu, on the 4th 
February, 1906. The name of the informer was L. No evidence was 
produced to connect Jwala with the father of the defendant whose 
minority was in question ; nor could there be a certainty that there was 
only one person of the name of Jwala in village P. The full name of 
the defendant's father was Sardar Jwala Singh. Held that a mere entry 
of this kind, assuming that the record was a genuine one, would fail to 
establish the identity of the defendant’s father; much less would it be 
any proof that it referred to the’ birth of the defendant and to any younger 
brother of him. 


In the deed of adoption executed by the defendant’s adoptive mother. 


R, she referred to the fact of having adopted the boy and that he would be 
the owner of the entire Property of her husband like his begotten son. She 
also stated that she had performed the adoption ceremonics according to 
the custom prevailing in her husband’s family, and further stated that the 
defendant “aforesaid was about 1} years old. The lady was dead ana, 
could not be called in evidence. The condition required in the opening 
portion of section 32 of the Evidence Act, which alone is relied upon for 
‘ ‘purposes of admissibility is therefore fulfilled. It was argued on behalf 
of defendant respondent that this document falls within sub-section (5) 
of section $2, and that the statement, inasmuch as it related to the 
existence of relationship by blood and adoption made by a person having 
“a special means of knowledge and at a time when no question in dispute 
_ had arisen, was admissible in evidence. It was urged on behalf of the 
plaintiff-appellant, however, that the statement as to the date of adoption 
"made by the adoptive mother would undoubtedly come under sub-section 
(5), because it: would be the commencement of relationship by adoption 
with her but her statement that the boy had been previously born on a 
particular date is no part of any, statement as regards the commencement 
of her relationship with him, and is therefore not admissible. Held that 
an adoptive mother who sees the boy at the time of the adoption, and who 
would in all probability have made enquiries about him, is a person who 
must be deemed to have special means of knowledge within the meaning 
of section 32(5) of the Evidence Act and the statement made by her as 
regards the age of the boy, although it would not show her own relation- 
ship with him was equally’ admissible. ‘ 
Held also that the question of age falls within sub-section (5) of section 
32 of the Evidence Act because it indicates the commencement of relation- 
ship. When a person says that his relation was born on guch and such a 
date, he by implication states that -his relationship with the person came 
into existence on that date. In this view of the matter a statement as 
regards age would be tantamount to a statement as to the existence of 
relationship. 
Held further that if a statement does not fall within section 32 of the 
Evidence Act, it could not be: admissible under section 11 of that Act. 
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There is a difference between the existence of a fact and a statement as to 
its existence. Section 11 makes the existence of facts admissible and not, 
statements as to such existence, unless of course the facts of making that 
statement is itself a matter in issue. 

Where there was no evidence to show that any of the persons who 
signed a plaint in an earlier case was dead or he could not be found or. 
that he had become incapable of giving evidence or that his evidence 
could not be procured, there was no foundation for the admission of the 
previous statement in the plaint under section 32 of the Evidence Act, and 


in the absence of such evidence the plaint was not admissible in evidence, 


at all. Furthermore the mere fact that the signatories claimed to be 
collaterals and some of them were residents of the same village would not 
by itself necessarily imply that they had special means of knowledge as 
to the birth of the defendant. 

Where the defendant produces the original certificate of guardianship 
granted to his certificated guardian by the District Judge but not the 
application which was filed by the guardian, held that the document is 
wholly inadmissible in evidence and could not be admitted in. evidence 
under section 32 or section $5 of the Evidence Act, oe: 

When a party admits the genuineness of a document he is bound by 
his admission and cannot be allowed in appeal to go back upon it. But 
the question as regards the admissibility of the document will still be open 
to him if there has been no contrary admission in express language and 
no waiver. In the case of a trial by Jury the omission to waive 
an objection as to the admissibility of a document may not be allowed to. 
be taken at a later stage because it would necessitate a retrial. But” the 
position in the case of a trial by a Judge is quite different. An appellate 
court which has the duty to weigh the evidence on both sides afresh and 
for its own satisfaction, is not bound to act upon inadmissible evidence 
merely because no objection to its admisstbility was taken in express terms 
in the lower court. It is its duty to ignore such a document if it is satis- 
fied that it is not legally admissible. And when weighing the evidence it. 
must reject what it considers to be legally inadmissible. 

It is not correct to say that when the court declares the minor to have 
attained majority on a certain date, the order is final under section 48 of 
the Guardians and Wards Act and is not liable to be contested by suit or 
otherwise. That section applies to a case where an order has been made 
under the Act. The Act contains no provision for the District Judge 
making an order declaring that the minor has attained majority. This 
being so it is open to the defendant to show that he had not attained the 
age of majority on a certain date in spite of the orders passed by the. Senior 
Subordinate Judge. . 

Where it was a part of the terms of a sale deed that in case of any 
encumbrance being discovered the executant would be liable for it and 
there was no covenant that the whole transaction would be voidable, the 
defendant at most is entitled to throw the responsibility for the discharge 
of those extra encumbrances on the plaintiff and cannot repudiate the 
whole transaction. : 
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Messrs. Iqbal Ahmad, Mukhtar Ahmad and K. C. Mukerji, 
for the appellant. 

Dr. K. N. Katju and Messrs. K. Ve 
the respondent. 

The judgment of the Court was delivered by: 

Suraman, C. J.: This is a plaintiff's appeal arising out of a 
suit for damages for breach of contract. 

On the 18th September 1925 the plaintiff's husband sold half 
of a village called Aghwan Hera to the defendant for Rs.35,000. 
On the Ist December 1925 three documents were executed, one 
was a sale deed by the defendant to the plaintiff for Rs.25,000 
Teturning the village previously purchased, another a sale deed by 
the plaintiff to the detendant for Rs.28,000 of shares in another 
village, Pilkhani, and a third a security bond executed by the 
defendant in favour of the plaintiff. . 

“Under the sale deed executed by the plaintiff in favour of the 
defendant Rs.8,200 were acknowledged to have been previously 
teceived, and Rs.19,800 were left in the hands of the defendant to 
be paid in equal amounts to two previous creditors. There was 
a statement in the deed that there were no prior encumbrances. 
Under the security bond executed by the defendant, he agreed 
to indemnify the plaintiff, if he did not cairy out his part of the 
contract. The rubkar of the appellate court dated the 23rd 
February, 1926. indicates that mutation vf names was effected in 
favour of the defendant.: Basant: Singh, in respect of the village 
Pilkhani. Py Ne Se 2° . : an : 

. It is not now disputed that the defendant did not, discharge 
the prior encumbrances. The plaintiff has accordingly brought 
this suit for damages for the breach of this contract. Pees RES) ate 


The claim was resisted on the ground, first, that the defendant 


was a minor on the Ist December 1923, and therefore is not bound 
by the contract made with the plaintiff. Secondly, that the con- 
tract had been obtained by fraud and misrepresentation, and is 
voidable at the option of the defendant. 

The learned Subordinate Judge has come to the conclusion 
that the defendant was, in fact, a minor on the date of this transac- 
tion and that the document was obtained under some misrepresen- 
tation. He has accordingly dismissed the suit. In appeal his 
findings are challenged. . 

It would be convenient to take up the question of the minority 
of the defendant in the first place. It cannot be disputed that the 
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burden of showing that the defendant was a minor on the date 
when he entered into the contract with the plaintiff lies heavily 
upon the defendant. We may only refer to the recent pronounce- 
ment of their Lordships of the Privy Council in the case of Nawab 
Sadiq Ali Khan vy. Jai Kishori (1). The only question is whether 
the defendant has discharged this burden. The defendant pro- 
duced three witnesses, besides himself, as 19 his age. ‘The learned 
Subordinate Judge has not referred to the oral evidence on this 
question at all and has based his finding exclusively on the docu- 
mentary evidence. The reason, in our opinion, is obvious. The 
oral evidence was not such as could be implicitly relied upon. 
* * * * * co 

[Their Lordships, after discussing the oral evidence showing 
that the defendant was a minor when he entered into the contract, 
came to the conclusion that in their opinion, in a case of this 


. Kind they cannot accept the testimony of such witnesses, especially 


when they had not been relied upon by the learned ‘Subordinate 

Judge who heard them.] 
* * * * * * 

The case for the defendant rests entirely on the documentary 

evidence. This consists of (1) an entry in a birth register of the 

year 1906, (2) the deed of adoption dated the 8th July 1907, (3) 


~ a plaint filed by certain collaterals, Mewa Singh and others, dated 


the 30th March 1908 to set aside the deed of adoption, and (4) a 
plaint dated the 23rd August 1919 filed by Basant Singh through 
his certificated guardian for setting aside an alienation. The 
learned Subordinate Judge has strongly relied on all these pieces 
of evidence and has considered the documentary evidence produced 
on behalf of the plaintiff, which we shall discuss later, as insufli- 
cient to overweigh this evidence. ; 

In a case of this kind where the principal question is one of 
fact, we would have been most reluctant to take a different view 
of the evidence, if we were not of the opinion that some of the 
documents relied upon by the court below are legally madmissible 
in evidence. : 

We first take up the entry in the birth register of 1906. 
It shows that a boy was born to one Jwala, resident of Vihyen 
Pooin, who was a Hindu, on the 4th February 1906. The name 
of the informer was Lalu. No evidence was produced to connect 
this Jwala with the father of the defendant; nor can there be any 

(1) (1928) 26 A.L.J. 685. : 
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“Certainty that there was only one person of the name of Jwala 1032 





in this village Vihyen Pooin. The full name of the defendant's Naima 
father was Sardar Jwala Singh. 1 . res 

In our opinion, a mere entry of this kind, assuming that this es 
is a genuine record, would fail to establish the identity of the 
defendant’s father; much less would it be any proof that this refers. 
to the birth of the defendant and not to any younger brother of 
his. We are, therefore, of opinion that an entry of this type. 
standing by itself is wholly insufficient to show that it refers to the 
defendant. We have given fuller Teasons in our judgment in the 
case of Said-un-nissa Bibi v. Rugqaiya Bibi (1). 

The deed of adoption was executed by the defendant’s adoptive: 
mother, Rani Bishen Kuer, and bears her signature in Gurnitkhi, 
The endorsement of the Sub-Registrar says that she was a purdie 
nashin lady and admitted the execution and completion of the 
document from behind the purdah of a wooden door le fon 
this document she refers to the fact of having adopted the bov, 
and that he would be the owner of the entire property of her 
husband like the begotten son of her husband. She also states 
that she had performed the adoption ceremonies according to 
the custom prevailing in her husband’s family, and further states 
“at present Basant Singh aforesaid is about 1} years old”. The 
lady is dead and cannot now be called. The condition required 
in the opening portion of section 32 of the Indian Evidence Act, 
which alone is relied upon for purposes of admissibility, is there- 
fore fulfilled. 

The learned advocate for the respondent strongly argues that 
this document falls within sub-section (5) of section 32, and that 
the statement, inasmuch as it relates to the existence of relation- 
ship by blood and adoption made by a person having a special 
means of knowledge and at a time when no question in dispute 
had arisen, was admissible in evidence, 

There can be no doubt that the rule of English law is parti- 
cularly strict, and the admission of hearsay evidence in pedigree 
cases is confined to the proof of pedigree and does not apply to 
proof of the facts which constitute a pedigree, such as birth, death 
and marriage, when they have to be proved for other purposes. 
In Haines v. Guthrie (2), an affidavit filed by the defendant’s 
father stating the date of the defendant’s birth in an action to 
which the plaintiff had not been a party was held inadmissible - 

@) (1951) LER. 58 All, 498. (2; (1883-84) 13 Q.B.D. 818. 
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as evidence of the age of the defendarit in support of his defence 
In India we have section 32 of the hydian Evidence Act, which 
does not seem to be so strict. It is, however, clear that if a 
statement does not fall ‘within section 32 it could not be admissible 
under section 1] of that Act. Bela Ram v. Mahabir Singh (1) and 
Munna Lal y. Kameshari Dat (2) there is a difference between the 
existence of a fact and a statement as to'its existence: Section 11 
makes the existence of facts admissible, and not statements as to 
such existence, unless of course the fact of making that statement 
is itself a matter in issue. i? 
If we were to take the sub-section (5) of section 32 literally, 
it might in one sense be said that a statement relating to the age 
of a boy is not a statement relating to the existence of any relation- 
ship by blood or by marriage. But it has been laid down by their 
Lordskips of the Privy Council in the case of Mahomed Syedol 
Ariffin v. Yeoh Ooi Gark (3), following an observation made by a 
learned CureF Justice of the Madras High Court, that the 
question of age falls within this sub-section because it indicates the 
commencement of such relationship. When a person says that 
his relation was born on such and such a date, he by implication 


". states that his relationship with the person came into existence 


on that date. In this view of the matter, a statement made“as 
regards age would be tantamount to a statement as to the existence 
of relationship. 


The learned advocate for the appellant, however, argues that 
that ruling is not applicable to the case before us. The relation- 
ship between Rani Bishen Kuer and Basant Singh arose by virtue 
of his adoption, and not by virtue of his birth. The statement 
as to the date of adoption made by the adoptive mother would, 
therefore, undoubtedly come under sub-section (5), because it 
would be the commencement of the relationship by adoption with 
her. But it is urged that her statement that the boy had been 
previously born on a particular date is no part of any statement as 
regards the commencement of her relationship with him, and is 
therefore not admisisble. It is true that to some extent the 
statement made by Rani Bishan Kuar as regards the age of the 
boy in the deed of adoption is distinguishable from the admission 
made by the father as to the age of his son in the case of Mahomed 
Syedol Ariffin v. Yeoh Ooi Gark (3). Nevertheless we think that 


(2) (1912, 34 AIL. LL.R. 341. (2) ATR. 1929 Oudh, 113. 
(3\ (1916) 43 T-A. 256. 
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we must apply the same principle to this ‘case and. hold that the 
statement made by the adoptive mother as regards the age of the 
boy, although it would not show her own ‘relationship with him, 
was equally admissible. There is no doubt that their Lordships 
of the Privy Council have interpreted this sub-section in a liberal 
sense and it seems to be our clear duty to follow that example. 

We are also of opinion that although there is something to be 
said for the view that she might possibly not have had special 
means of knowledge we must in this case presume that she had 
such special means, , 

The learned advocate for the appellant points out. that the 
defendant had been born in Vihyen Pooin which is in the district 
of Amritsar at some distance from the village in Saharanpur where 
his adoptive mother used to reside and that she might not have 
had personal knowledge of his birth. She must however have of 
necessity seen the boy at the time of the adoption and sh must 
have made’ enquiries about him before the adoption. It may 
be that the age given in the deed of adoption was based on what 
she had heard from his parents or relations, or that it was based 
on her estimate of the age of the boy when she saw him. The 
estimate is approximately given, and the exact date of his birth 


is not stated. In view of all these circumstances, we think that we ' 


must hold that an adoptive mother who sees the boy at the time 
of the adoption, and who would in all probability have made 
enquiries about him, is a person who must be deemed, to have 
special means.of knowledge within the meaning of section 32 (5). 
THE learned advocatestor’ themappeliant has drawn our atention 
to the allegation triade by the defendant's guardian in the plaint 
filed by him in #919 that the lady was under the influence of 
Uttam Singh, who had obtained a deed of transfer in his favour 
before the adoption, and has suggested that Uttam Singh might 
have been anxious to prolong the period of the defendant's 
minority in order to protect himself against any suit for settin. 
aside the transfer, and has alsd urged that the lady herself might 
have been anxious to prolong the period of his minority in order 
to keep control over the .Property. But such suggestions are 
really directed against the weight of the evidence and not its 
admissibility. The question of its value, of course, is another 
matter. : 

We now come to the plaint of 1908 filed by a large number of 
collaterals. The defendant led no evidence to show that any 
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of the persons who signed the plaint was dead or ‘that-he could nur 
be found or that he had become incapable of giving evidence o1 
that his evidence could‘not be procuréd. He, therefore, did not 
lay the foundation for the admission of this previous statement 
under section 32 of the Indian Evidence Act. 

He. did produce one Santa Singh, whose name was mentioned 
in the array of the plaintiffs, and who stated that.he had filed a — 
suit for the cancellation of the adoption. Santa Singh; however, 
is not one of the signatories to the plaint, and the allegation 
contained in the plaint cannot be regarded as a previous statemenr 
made by Santa Singh. “We, therefore, think that in the absence of 
any evidence to show that the persons who actually made the 
statement and signed the plaint could not be conveniently pro- 
duced, the plaint was not admissible in evidence at all. The mere 
fact that the signatories claimed to be collaterals, and some of 
them were residents of the same village, would not by itself neres- 


_ sarily imply that they had special means of knowledge as to the 


birth of the defendant. We, therefore, hold that this'plaint is not 
admissible. We also think that an approximate estimate of the 
age of the defendant made by that party who might rot have had 
any special means of knowledge is not of much value. 

We now come to the certificate of guardianship of the year 
1915. It may be noted that the defendant has produced the 
original certificate of guardianship granted to his certificated 
guardian by the District Judge, but not the application which 
was filed by the guardian. This certificate is on a printed form, 
and the note which we got recorded at the time, after inspecting 
it, would show that the words “‘date of birth—9th February 1906”, 
on which strong reliance is placed in order to. prove the date ot 
the birth of the defendant are put down as a ‘marginal note, and 
not in the body of the document, and they are in a different ink 


_ and pen from the earlier marginal note which gives tne name, 


parentage, caste and residence of the guardian, Pala Singh. In 
the body of the document.the period during which the defen- 
dant’s minority is to continue is stated to be up to February 1926. 
This is the only place where, according to the printed form, tnere 
is a blank place where his age could be specified. As noted above, 
there are two additions on the margin in manuscript, one giving 
the description of the guardian in a few lines, followed by other 
lines giving the date of the birth of the defendant in a different 
ink. Apart from the fact that the note giving the date of the 
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birth is in ink different from that in which fhe other marginal note 
is written, there is a discrepancy between his date and the period 
of minority entered in the body of the ddeument. We have also 
noted that although there is no ground for suspecting that any 
one on behalf of the defendant has tampered with the figure 1996, 
there is no doubt that figure 4 is also visible at the same place. 
‘We do not, however, regard it as a suspicious circumstance operat- 
ing against the defendant for two reasons. First, because although 
we are not certain about it, figure 4 seems to have been written 
over figure 6 and not vice versa, and, secondly, because no objection 
as to the genuineness of this marginal note was raised at the 
trial when the document was admitted against the plaintiff. The 
only thitig that can be said is that it was not specifically admitted 
by the plaintiff (vide the admission of his vakil as found in the 
Statement signed by him, and the note made by the Subordinate 
Judge at the end of the deposition of Mohammad Saddiq is 
differently recorded, but it is not signed by the vakil). The fact, 
of a discrepancy between the period of minority ending in Febru- 
ary 1926, as mentioned in the body of the document, and the date 
of the birth mentioned in the marginal note stands, and we find 
nothing suspicious in the year 1926 as written in the body of the 
document. This year would not tally with the year as given in 
. the plaint; but it would still make: the defendant a.minor on the 
"Ist December 1905. We are not prepared to regard this certificate 
of guardianship, in view of the discrepancies in the year in the 
same document, as being of any great value or a document on 
which we could implicitly depend, particvlarly when, as will be 
shown later, the original application of the guardian containing 
the date of the birth of the defendant is not produced, and the 
defendant has further omitted to produce the previous application 
for guardianship made by his own father. + 
We further think that this document is wholly inadmissible 
in evidence. It cannot be admitted under section 32 of the 
Indian Evidence Act, because it is sigried’ by the District Judge 
who cannot be said to be a person having any special means of 
knowledge as to its contents. It is, however, urged that the 
document falls under section 35 of the Indian Evidence Act. In 
the case of Said-un-nissa Bibi v. Ruqaiya Bibi (1) we have given 
our reasons for holding that this document cannot fall under 
section 35 of the Indian Evidence Act, because it does not contain 
: (1) 1981) ALL.J. 170. 
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any entry in any public or other official book register or record, 
inasmuch as there is no rule requiring the District Judge to main- 
tain any such official book, register or record. Our view is in 
accordance with the view taken in an earlier case in this Court, 
and has been followed by the Calcutta and Patna High Courts. 
The Oudh Court, on the other hand, has taken a contrary view. 
and that Court seems to have been of the opinion that such a 
certificate is admisible. ‘ 

The learned counsel for the respondent relies strongly on the 
case of Nawab Sadiq Ali Khan v. Jai Kishori (1), decided by their 
Lordships of the Privy Council, and strenuously contends that we 
are bound by that ruling and must hold that the certificate is 
admissible in evidence. Py 

In that case also the question of the minority of the defendant 
was in issue. The burden was held to lie on the defendants, and 
in order to discharge it they produced a deed of gift executed by 
their mother in their favour, in which their ages were stated, also 
an application for guardianship filed by the father in which their 
ages were stated, the order of the court granting the application 
and the certificate of guardianship issued by the court. Then 
again there was another application filed by the mother, who was 
subsequently appointed guardian in the place of the father, the 
order granting that application and the certificate of guardianship 
issued thereupon. So far as the record of the court was concerned, 
the defendants were obviously minors and under 2! years of age 
on the date when they executed the mortgage deeds. But the 
proceedings relating to the registration of the document indicated 
that it was assumed that the ordinary age of majority was 18 years 
and not 21. Their Lordships considered it to be reasonably 
certain that had the certificate of guardianship been brought under 
the notice of the Sub-Registrar, the transaction would not have 
been completed. This was all one sided evidence and there was, 
nothing to contradict it. At page 687 their Lordships remark : 
“The documentary evidence and the proceedings instituted in 
relation to the wwo mortgagors are so weiglity that, if they stood 
alone and were unchallenged, they would conclusively establish 
the ‘fact of minority”. Their lordships concluded that in their 
view this evidence was sufficient to satisfy the onus of proof which 
rested upon the appellants in the first instance. At page 69 their 
Lordships particularly emphasised that such evidence is always far 

(1) (1998: 26 A.L.J. 685. 


ALL. ALLAHABAD SERIES 211 


less relidble than contemporaneous statements such as those made 
by the parents of the parties without any possible motive for 
misrepresenting the facts. ‘The conclusion of their Lordships was 
that the onus of proving the minority was discharged. As the 
Oudh Court had been of opinion that a certificate of guardianship 
is admissible for the purpose of proving the age of a minor entered 
therein, this question was apparently not raised in the Oudh 
Courf. Counsel before their Lordships of the Privy Council also 
did not raise any such question. Their Lordships’ judgment 
indicates that their Lordships were resting mainly on the state- 
ment made by the parents of the minors, namely, those contained 
in the deed of gift, and the applications for guardianship, and 
not s6 much on the certificates of guardianship. Had there been 
any sentence in the judgment of their Lordships td indicate that 
their Lordships considered the certificate of guardianship, without 
the application on which it was based, to be itself admissible, it 
would have been our bounden duty to accept this document. We 
are of opinion that the mere fact that the certificate of guardian- 
ship was referred to by their Lordships of the Privy Council in 
Nawab Sadiq Ali Khan’s case does not amount to overruling the 
previous decisions ‘of this Court and other High Courts. We 
are, therefore. of opinion that until the ruling in Said-wn-nissa’s 
case, following an earlier ruling of this Court, is expressly 
overruled, we must reject this document. 

The last document is a plaint dated the 23rd August 1919. 
It was filed by the defendant’s certificated guardian, Pala Singh, 
ahd in paragraph 2 Tt'Was spécifically stated that Basant Singh was 
born in 1906, and"in paragraph 4 it was further stated that the 
plaintiff was about 13 years old at the time of his adoption. But 
curiously enough at the head of the plaint the age of Basant Singh 
was put down as 15 years on the 23rd August 1919, which would 
tally more with the plaintiff's case that he was born in 1904 
rather than with the defendant’s case that he was born in 1906. 
There is, therefore, an obvious discrepancy in this very plaint, 
and one of the two statements is incorrect. One helps the 
plaintiff and the other helps the defendant. Standing by itself, 
therefore, we cannot consider it as a document of very great 
reliability. 

We are further of opinion that this document also is not 
admissible in evidence. Pala Singh was summoned as a witness 
on behalf of the defendant in the list of witnesses, but he was not 
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produced. There is no evidence on the record to show that he 


“is dead or that he cannot be conveniently produced. In the 


absence of such evidence, the defendant did not, therefore, lay 
the foundation for proving this statement as required by the 
Opening portion of section 32 of the Indian Evidence Act. 


We must now deal with the point of estoppel raised on.behait 
of the defendant. It has been urged very strongly before us that 
it is not now open to the plaintiff’s counsel to challenge the 
admissibility of the documents which were admitted in the court 
below, inasmuch as no such point was taken at the trial. That 
there is no reference to the question of admissibility in the judg- 
ment of the learned Subordinate Judge admits of no doubt. We 
are, therefore, prepared to presume in favour of the defendant that 
no question of the admissibility of these documents was raised at 
the time of the arguments. 


We find from the order sheet that after the documentary 
evidence had been filed by the defendant, the plaintif’s counsel 
specifically stated that he did not admit the documents Nos. 1, 2 
and 4 on the list. They were (1).a copy of the entry in the birth 
register, (2) the deed of adoption, and (3) the copy of the plaint 
filed by Basant Singh. The defendant attempted to summon one 
Lalu whose’ name appears in the entry in the birth register, 
produced Kala Singh, one of the attesting witnesses to the deed 
of adoption, and also summoned the original plaint of Pala Singh 
and produced a vakil to prove the signature. This was done on 
the 8th June 1929. After this the statements of the counsel for 
the parties were recorded and signed by them. It is in these 
words “‘Vakils for the parties state that copies of the documents 
registered or only obtained tendered in evidence by one party are 
admitted by the other”. The learned Subordinate Judge made 
a note of this admission at the foot of the deposition of a witness 
Mohammad Sadiq, Vakil, who proved the original plaint of Pala 
Singh. We may further note that on the same day the court noted 
that the defendant’s exhibits F, G, H & K were taken in evidence. 
But the note made therein does not exactly tally with the admis. 
sion made by the counsel which was signed by them. We think 
that we cannot tie down the plaintiff's counsel to anything more 


, than was admitted by him in the statement duly signed’: He 


agrees to accept copies of all the documents which were registered 
or which had‘been duly obtained. That admission does not relate 
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to any original document and particularly not to the deed of 
adoption which had not been admitted previously. 

We are of opinion that when a party admits the genuineness 
of a document he is bound by his admission and cannot be allowed 
in appeal to go back upon it. But the question as regards the 
admissibility of the document would still be open to him if there 
has been no contrary admission in express language and no waiver. 
In the case of a trial by a jury the omission to waive an objection, 
.as to the admissibility of a document may not be allowed to be 
‘taken at a later stage because it would necessitate a retrial. But 
the position in the case of a trial by a Judge is quite different. 
We think that an appellate court which has the duty to weigh the 
evidence on both sides afresh and for its own satisfaction, is not 
bound to act upon inadmissible evidence merely because no objec- 
tion to its admissibility was taken in express terms in the lower 
court. Indeed, we are inclined to think that it is our duty to 
ignore such a document if we are satisfied that it is not legally 
admissible. The learned advocate for the respondent relies on 
the case of Shahzadi Begam v. The Secretary of State (1) and 
particularly on the passage in the judgment of their Lordships 
of the Privy Council at page 1074. But there the question of the 

admissibility of the document was neither raised in the trial court 
nor in the appellate court. On the other hand, assuming that 
it was admissible, the respondent’s counsel was trying to challenge 
the document as a forged one. It was attempted to raise the 
question of its admissibility for the first time before their Lordships 
of the Privy Council, and accordingly their Lordships of the Privy 
Council observed, that they are further of opinion that it is now 
too late for the respondent to take an objection to the admissibility 
of a document which was received without objection at the trial. 
In the case of A. B. Miller v. Madho Das (2) their Lordships 
of the Privy Council remarked that an erroneous omission to 
object to the admission of inadmissible testimony did not make 
it available as a ground of judgment. No doubt there the question 
had arisen in the trial court itself. But there also, as pointed 
out above, there was no express waiver of any such objection on 
behalf of the plaintiff, though the judgment indicated that the 
point was not pressed at the time of the argument. We think that 
when weighing the evidence we must reject what we consider to 
be legally inadmissible. The learned advocate for the respondent 
(1) (1907) LLL.R. 84 Cal. 1059, ” (2) (1897) LL. 19 All. 76, 
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also urges that if the plaintiff had taken the objection in the court 
below, his client might have been able to produce some further 
evidence in support of his case. We would, however, point out 
that the burden of proving the minority lay upon the defendant, 
and he led evidence in the first instance. The defendant was not 
entitled to assume that the evidence which he had led was neces- 
sarily sufficient and must be accepted by the court. Before he 
closed his evidence it was his duty to produce all the evidence 
which he thought it was necessary to produce and which was 
available. ; . 

We must now consider the evidence which has been produced 
on behalf of the plaintiff on this question of minority. The 
plaintiff being a stranger to the family has not produced any oral 
evidence, but has relied mainly on the previous admissions of the 
defendant and the admissions of his guardian. Reliance is also 
placed on the circumstance that, according’ to the admission of the 
defendant himself, the first guardian who had been appointed for 
him was his own father, Sardar Jwala Singh. No attempt has 
been made to produce the original application made by Sardar 
Jwala Singh or the certificate of guardianship granted to him. 
That would have been a far more reliable statement as regards 
the age of the defendant than that made by his uncle subsequently. 
We have already pointed out that the application for guardianship 
filed by Sardar Jwala Singh is not on the record. The certificate 
of guardianship is also not produced. We have already noted that 
the plaintiff further relies on the estimate of the age of the 
defendant as given by Pala Singh at the head of the plaint filed by 
him in 1919, which tallies with the year of birth as put forward on 
behalf of the plaintiff. 

It appears that on the 18th April 1925 Pala Singh made an 
application before the Senior Subordinate Judge of Amritsar 
stating that the minor Basant Singh had come of age and that the 
guardian should be discharged. In that application, he distinctly 
stated that ““Basant Singh minor has now become an adult and 
can manage his property”. The court on that very day ordered 
that Basant Singh had attained majority and he should have all 
accounts rendered to him by his guardian and file a receipt. On 
the same date Basant Singh filed a receipt in court in which he 
again stated that he had become an adult and had himself taken 
an account of income and expenses from his uncle. This receipt 
was verified by him before the Subordinate Judge. 
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It is difficult to believe that the Subordinate Judge passed the 
order discharging the guardian without seeing the file and satisfy- 
ing himself that, according to the original application for the 
the guardianship, the minor had attained majority. It is fair to 
presume that he musi have done so, particularly when the record 
does not show that he made any enquiry or took down any oral 
evidence. It is, at any rate, certain that the Subordinate Judge 
himself saw the defendant on that date and might well have been 
convinced from his appearance that he must have come of age. 


No reason has been suggested why the plaintiff’s own uncle, 
the guardian, would have agreed to hand over. the charge of the 
estate to a minor when the latter had in reality not become an 
adult. The defendant was apparently conscious of such an 
improbability, and in paragraph 8 of his written statement put 
forward an explanation which is obviously untrue. He stated 
that the advisers of the defendant, by an application made to the 
court, got the defendant’s uncle, Pala Singh, removed from his 
office as guardian, and that the defendant was left no alternative 
but to look after his property himself. As shown above, there was 
no question of any removal of the guardian on the application of 
third parties. The guardian hiniself applied for a discharge on 
the ground that the minor had come of age. 


On the 9th May 1925 Basant Singh filed an application in 
another suit praying that he had been declared by the court to be 
an adult and that in the plaint the words “minor under the guard- 
ianship of Pala Singh” might be struck Sf. On the 19th June 
1925 he filed another application before the Senior Subordinate 
Judge stating that the court had previously discharged . the 
guardian on the 18th April 1925, but had not declared the 
petitioner to have attained majority. He prayed that “the peti- 
tioner may be declared adult so that he may be able to do his 
work himself, or somebody may be appointed his guardian”. On 
this application the court ordered on the 20th June 1925 that 
the applicant, Basant Singh, had been declared adult by the 
previous order of the 18th April 1925. The defendant began 


to borrow money and executed a Wond as an adult person on the ~ 


16th June 1925. In another case which was pending in the 
High Court a compromise was filed, in which it was stated that 
Basant Singh had already been declared major by the court under 
its order dated the 18th April 1925 and that he was competent to 
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compromise the litigation. The compromise was signed by 
- Basant Singh, and he was identified by his advocate. ; 

In another application dated the 17th August 1925 Basant 
Singh applied to the District Magistrate ‘of Saharanpur for the 
grant of a licence for a’double barrel breach loading gun and 
stated that he had attained majority and that his guardian had been 
discharged. This application was granted by the District Magis- 
trate on the same date and the sanction for the licence .was given. 

On the 28th August 1925 the defendant executed a gale deed 
in favour of another person as an adult person. On the 9th 
October 1925 a plaint on his behalf was fled for a perfect parti- 
tion of a village through his general attorney, Phul Mohammad 
Khan, in which he again was described as of age. The defendant. 
admits that he had executed a power of general attorney in favour 
of Phul Mohammad Khan. The previous admission of his 

‘authorised agent is admissible against him. It was after these 
transactions that the security bond in question was executed on 
the Ist Detember 1925.: , 

Even after this date the defendant continued to describe 
himself as major. In the appeal preferred before the District 
Judge of Saharanpur oni the 11th December71926 he stated in the 
first ground of appeal that, he had become an adult on the 18th 


_ April 1925. Similarly in a decree dated the 28th july 1927 he 


was described as of age. We have referred to the application made 
by Pala Singh to the District Judge merely for the purpose ot . 
counter-balancing to some extent the admission made by Pala 
Singh in the body of his plaint, as distinct from its heading. But 
we would consider that that application is equally inadmissible in 
evidence because the plaintiff also has not made any attempt to 
summon and produce Pala Singh. 7 

We must now dispose of one of the points urged on behalf 
of the appellant’s counsel. His contention is that inasmuch as 
the court declared the minor to have attained majority on the 
18th April 1925 the order is final under section 48 of Guardians 
and Wards Act (Act VIII of 1890), and is not liable to be contested 


by suit or otherwise. We think there is absolutely no force in 
, : 


this contention. That sectio#. applies to a case where an order 
has been made under the Act. The Act contains no provision 
for the District Judge making an order declaring that the minor 
has attained majority. On the other hand, section 40 provides 
that a guardian may apply to the court to be discharged and if 
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the court finds that there is sufficient reason for the application 
it shall discharge him. It does not goon ‘to say that the court 
shall declare the minor-to have attained majority in*case that is 
the ground of discharge. aaa 
As a matter of fact, under the provisions of section 41, the 
.- powers of the guardian automatically cease on the ward ceasing 
to be a minor. _ No order by the court declaring him to have 
attained majority is required by section 41. We are therefore of 
Opinion that the court, when it accepted’ the fact that the minor 
had attained majority, did not make any order under the Act which 
-would be final and not liable to be contested by suit or otherwise. 
We think that it is open to the defendant to show that he had not 
attained the age of majority on that date, in spite of the orders 
passed by the Senior Subordinate Judge. ; ‘ 
The question, therefore, resolves itself exclusively to one of 
weighing evidence. As remarked above, the burden of proving 
his minority on the Ist December 1925 lay heavily on the defen- 
dant. Apart from the oral evidence, which we have rejected as 
untrustworthy, the only evidence which we think can be legally 
admissible is the deed of adoption dated the 8th July 1907 executed 
by Rani Bishen Kuer, the defendant’s adoptive mother. Its value 
would have been very great indeed if there were any question 
as to the date of the adoption and if the date were entered in the 
document. The date of the birth of the adopted boy as entered 
in the deed of adoption is not equally weighty. It must either 
have been based on what she heard from the boy’s parents and 
telations, which is hearsay, though..it may be admissible on a 
question of relationship, or she might have estimated his age by 
observing him. The estimate might be tolerably good, but cau- 
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hot be exact. On the other hand, there is a possibility that the — 


age was put down by some one responsible for the draft of the 
deed and that she took no objection to it. It is important to note 
that the exact date of his birth is not entered in it, but only his 
age “about 1} years old” is entered. It is obviously an approxi- 
mate estimate. We have already noted that she was a purda- 
nashin lady, and it may be a question whether an approximate 
estimate entered in a document signed by her is necessarily of 
great value. This evidence has been produced to contradict the 
ptevious admissions of the defendant and his course of conduct 
before the execution of the security bond in question. More 
reliable evidence, namely, the original application filed by his own 


17 ap 


1932 


' Naima 


Khatun 


Bagant 
Singh 


218 THE INDIAN LAW REPORTS [1946] 


father, Jwala Singh, for getting himself appointed as his guardian 
has not been produced; nor has his uncle, who was the next 
guardian, been produced as a witness; nor has any other relation 
of his who would have special means of knowledge as to the date 
of his. birth been produced. Even the documentary evidence 
produced by the defendant, which we have rejected, contains 
discrepancies as regards the exact age. 7 : 

Having regard to all these circumstancées, we think that in a 


‘case of this kind where the defendant is repudiating: registered 


document solemnly executed by him, the burden of proving pis 
minority has not been discharged by him. We, therefore, hold 
that it is not proved that the defendant was a minor on the Ist 
December 1925, and that therefore it is not proved that the security 


‘bond is void on that ground. 


. The next question is whether the transaction was voidable 
at the option of the defendant because of some misrepresentation 
made, or fraud committed, on behalf ‘of the plaintiff. 

The alleged misrepresentation consisted in. assuring the 
defegdant . that ‘there were no encumbrances on the property 
trafisferred, other-than those mentioned in the deed of sale. The 
learned! Subordinate Judge has emphasised the point that two 


more encumbtfances were subsequently discovered which had not 


een disclosed at the time of the transaction. What he has 
overlooked, in the first instance, is that it was a part of the 
written agreement of contract that if it be proved contrary to the 
assurance that the property is not subject to any other encum- 
brance, hypothecation or transfer, the executant shall be ‘res- 
ponsible therefor. There was no covenant that the whole. transac- 
tion would be-voidable. ‘The defendant, therefore, at most is 


“ entitled to throw the responsibility for the discharge of these 


extra encumbrances on the plaintiff, and can not repudiate the 
whole transaction. ; 
Another point which has been overlooked by the learned 
Subordinate Judge is that there was, Some explanation as to why 
the two previous encumbrances were not mentianed in this deed. 
In paragraph 2 of the written statement the defendant referred 
to a prior, debt of Lala Bhaggu Mal, Sehat Prasad and others, 
which he alleged had been fraudulently concealed. It, however, 
appears that the debt due to Sehat Prasad and others amounting 
to: Rs.20,000 had been incurred on the 4th July 1923 by the 
plaintiff's husband and that on the 7th July 1923 the 
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present plaintiff had executed “another document in favour of, 
-another person with regard to another. property, under which 
she had left Rs.20,000 in the hands of tife transferee for payment 
to Lala Sehat Prasad. The plaintiff appears to have taken it for 
granted that the previous debt would, therefore, be discharged 
in this way. The learned Subordinate Judge has referred to this 
debt, and has pointed out that Rs.20,000 were actually paid by 
_ Tarabai, but that the interest accumulated and in the year 1929 
an amount of Rs.1,800 only remained unrealised. The plaintiff 
is certainly liable to make good this amount; this, circumstance ' 
caminot be treated as a misrepresentation which would nullify the 
whole transaction. : 

The other encumbrancé is an amount which the plaintiff hatt 
undertaken to be responsible for as a surety under a security bond 
dated 5th September, 1923. It is pointed out by the counsef 
for the plaintiff that her liability would arise only in the 
event of the debt due from the principal debtor, her husband, not 
being recoverable from the property hypothecated by him. The 
property had been hypothecated by him for a sum of Rs.28,000 


and according to the evidence of Mohammad Ashiq, he had . 


purchased the property for Rs.60,000, so that the security was 

‘ample. and the plaintiff thought that there was in substance no 
real liability upon her to make good any possible loss. Moham- 
miad Ashiq further stated in his examination-in-chief that’ ith of 
this village was sold by him for Rs.15,000 and the mortgage was 
paid up (apparenily in part). The omission to mention this 
cannot be said to be such an omission as'to make void the whole 
ttansaction. 

We have already stated that it. was a part of the terrfis of the 
sale deed that in case of any new encumbrance béing discovered 
the executant would be liable for it. There was no provision 
that the whole transaction would fall through. 


* u * * a * * ' * 


[The rest of the judgment deals with the evidence on the 
question of fraud and their Lordships found that fraud was not 
established] : : 


As pointed out above the learned: Judge has approached the 
question of damages from a different standpoint altogether. We 
ought therefore to have a clear finding as to the amount of 


damages to which the plaintiff is entitled on the supposition that 
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the defendant was of age on the date of the transactions in Decem- 
ber 1925, and that there was no fraud committed by the plaintifé 
upon him which would-‘Yender the transactions voidable. 

We accordingly ask the court below to record a fresh finding 
on issue No. 4.. The parties will not be allowed to produce any 
further evidence, as no one has been prevented from adducing 
any evidence. Let the findings be returned within three months 
from this date, if possible. The usual ten days will be allowed . 
for objections. 


Note—The main judgment in the case has been reported in 
L. L. R. 56 Allahabad, 766. But this judgment which was passed 
by the Division Bench on 7th April, 1932 and by megns of which 
an issue was remitted to the court below contains several important 
points of law. As such and in accordance with a direction of 
His Lordship Mr. Justice Verma we deem it proper to report it as 
well.|—Law Reporter. ; 
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‘Before Sir Iqbal Ahmad, Chief Justice, and Mr. Justice Sinha - 1948 
AISHA BEGAM (Ptaintire) 3. KUNDAN JAN AnD ANOTHR Sepiember 4, 
(DrFenpants)* ei: 


Civil Procedure Code, sections 109, 110, order XLV, rules 3, 4—Appli- 
cation for leave to appeal to Privy Council—Decision affecting an- 
other appeal in which leave already granted—Case whether fit for 
grant of leave—Suits decided by separate judgments—Consolidation 
whether permissible—* Special cases” whether include cases of private 
importance. i 
A first appeal in the High Court was connected with a second appeal. 

The two were, however, disposed of by separate judgments. In the 

first appeal leave to appeal to His Majesty in Council had already been 

granted to the person who prayed for leave in the second appeal. Held 
that because the decision of the Court in the second appeal not only 
decided the fate of that appeal, but seriously affected the appeal about 

to go before their Lordships of the Privy Council, the case fulfilled the . 

requirements both of the second clause of section 110 and also of clause (c) 

of section 109 of the Code of Civil Procedure and was a fit one in which 

leave to appeal should be granted. 

Held also that order XLV, rule 4 of the Code of Civil Procedure 
permits consolidation if the two suits are decided by the same judgment, 
but not by separate judgments even though “they involve substantially 
the same questions for determination”: 

Held further that the “Special cases” in order to fall within the orbit 
of “otherwise” need not be only those of “public” importance, but can 
also be cases of private importance. 

Mr. M. B. Bhatnagar, for the applicant. 

Mr. N. D. Pant, for the opposite parties. 

The judgment of the Court was delivered : 

Sinn, J.:—This is an application for -leave to appeal to His 
Majesty in Council, purporting to be one. under section 109 (a), 
read with order XLIII, rule 3 of the Code of Civil’ Procedure. 

The following pedigree will be helpful: 

. TILOK SINGH 





| : ‘ t 
Sher Singh =Jasbali, D 4 Mst. Kundan =Nawab=Mat. Ali- 
(dead) ie Jan D. 1 Nagi mat-un. 
- {subsequently Uddin nissa 
| Rafiqa Abmad Begam. 


Begam) Khen died 








! I | j i 1.24 
Feri Partab Mst. Mst.. Mat, a er 
Singh Singh Ganga Panna Hira a B eel 
D3 D8- Db D.6 D.7 Nooruddin 

; Ahmad) D. 2 
: ' : 
i i 
Aisha Begam (P)= Halimun-nissa, 
Shaukat Ali Khan (died in 1928) 
(died 21-5-24) 





*Application No. 18 of 1945, fof leave to appeal to His Majesty in Council. 
; 18 ap : 
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1935 On the 27th of July, 1938, Aisha Begam brought a suit in 

xa the court of the Civil Judge of Moradabad, suit No. 36 of 1938. 

se against (1) Kundan Jan, (2) Dalip Singh alias Nooruddin Ahmad 

Binion (3) Hari Singh, (4) Mst. Jasbali, (5) Mst. Ganga, (6) Mst. Panna, 

(7) Mst. Hira and (8) Partap Singh for possession of property, 

both movable and immovable, and laid the claim at Rs.15,676-2-6, 

on the allegation that the property belonged to her father, Nawab 

Naqiuddin Ahmad Khan, and that she was, after the death of 

her sister, Mst. Halimunnissa, her father’s sole surviving 

daughter and heiress. Her case, as disclosed in the plaint, was 

that her mother, Mst. Kundan Jan, was a prostitute and married 

her father in the year 1899, after which she embraced Islam and 

assumed the name of Rafiga Begam. After this marriage only 

two children were born of her, she herself and her deceased 

sister. Dalip’ Singh was born to her before her marriage with 

her father and assumed the name of Nooruddin only after this 
marriage. : 

She was, the plaint further proceeded, married to one Nawab 

Shaukat Ali Khan, who died on the 21st of May, 1924, and after 

the death of her father on the 17th of November, 1924, her 

mother’s brother, Sher Singh, with his daughters and others, 


‘began to live with her and under their influence she went back 
to a life of shame. 3 


It was principally on these allegations that she based. her claim 
for recovery of the property in dispute and also for the cancella- 
tion of a sale deed alleged to have been executed by her on the 
28th of June, 1931, under undue influence. . 

The defence of Nooruddin Ahmad, in the main, was that he 
was the result of the union of Nawab Naqiuddin Ahmad Khan 
and Mst. Rafiqa Begam and was never known as Dalip Singh. 

The learned Civil Judge, Mr. Ryazul Hasan, held that 
Nawab Naqiuddin Ahmad. Khan was not ‘the father of Noor- 
uddin Ahmad, but that he was born when his mother was leading 
a life of infancy, and decreed the suit. 

Against the above decree the defendant came in appeal, 
F. A. No. 33 of 1940, to the High Court and valued the appeal 
at a sum of Rs.10,525. This appeal was substantially allowed on 
the 29th of January, 1945. This Court held that Nooruddin 
was the son. ef, Nawab Naqiuddin. Leave to appeal to His 
Majesty in Council against this judgment has been granted. 
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It appears that on the 24th of July, 1937, Mst. Aisha Begam 
had brought another suit for cancellation of a mortgage, dated 
the Ist of September, 1932, for a sum of Rs.3,000, executed by 
her in favour of her mother. She also claimed a declaration that 
she was the owner of the entire eighteen sihams which belonged 
to her sister and that, as Nooruddin was not the son of her father 
and as her. mother had renounced Islam,. she was the. sole heiress 
of her sister. Her claim was resisted on the ground that Rafiga 
Begam and Nooruddin were also entitled to a share in the 
inheritance of Mst. Halimunnissa and that the plaintiff's share 
was only five sihams. The learned Civil Judge, Mr. Bishambhar 
Prakash, held that Nooruddin Ahmad was not the son of Nawab 
Naqiuddin Khan, but he held that Mst. Rafiqa Begam was also 


entitled to a share as her reconversion to Hinduism had not been ; 


established. He held that the sale: deed was wholly invalid, in 
that it was without consideration and brought about under 
undue influence, but he dismissed the suit only on the ground of 
limitation. Aisha Begam went in appeal, Appeal No. 199 of 
1938, before the District Judge of Moradabad and Nooruddin 
Ahmad challenged the finding of the learned Civil Judge against 
him: by means of a cross-objection. The learned Additional 
District Judge by his judgment of the 81st of January, 1940, 
disagreed with the learned Civil Judge on the question of the 
paternity of Nooruddin and held that he was the son of Nawab 
Naqiuddin Ahmad Khan. On the other questions, the validity 
of the mortgage and the bar of limitation, he agreed with the 
learned Civil Judge and, while dismissing the appeal, allowed 
the cross-objection. Mst. Aisha Begam came in second appeal 
to this Court, Second Appeal No. 507 of 1940. Both the First 
Appeal and the Second Appeal were connected, although they 
were disposed of by different judgments. This Court disagreed 
with the courts below on the question of the bar of limitation. 
The learned Judges held that the suit was not so barred, but 
they accepted the finding of the learned Additional District 
Judge that Nooruddin Ahmad was the son of Nawab Naai 
Ahmad Khan. Indeed, they did not, after their judgment in 
the connected First Appeal, go into this question in detail as they 
themselves say : 

“We have already held in the First Appeal. that Nooruddin 
Ahmad was the legitimate son of Nagiuddin. It is not necessary for us 
to reiterate the same reasons. We need only mention that we agree with 
the finding of the learned Additional District Judge of Moradabad 
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that there was no definite evidence to prove that Nooruddin 
Ahmad was illegitimate and by reason of the acknowledgment of 
the paternity made by Naqiuddin and by reason of the admission 
made by the plaintiff herself and the other relations there was good 
prima facie evidence that he was the legitimate son of Naqi- 
uddin.” 

The learned Judges of this Court partly allowed the appeal and 
it is against this decision that the lady Mst. Aisha Begam, 
wants to go in appeal to His Majesty in Council. 


We do not know how the learned Judge entertained the 
cross-objection of Nooruddin. The suit had been dismissed, 
even though with a finding adverse to him. But a cross-objec- 
tion is allowed only against a decree; that was entirely in his 
favour. The learned Judge, however, entertained it and we 
might leave it at that. 

Order XLV, rule 4, permits consolidation if the two suits are 
decided by the same judgment, but not by separate judgments 
even though “they involve substantially the same questions for 
determination.” This point was brought out very clearly in 
Mukandi Lal v. Hashmat-un-nissa (1). It disagreed with the 
view of the Patna High Court in Har Prasad Rai v. Brij Kishen 
Das (2) that the High Court had an inherent power for consolidat- 
ing appeals to the Privy Council. We are thus left to see 
whether the case comes within sections 109 and 110 of the Code 
of Civil Procedure. The present is not a case under clause (b) 
but under clause (a) of section 109. Both clauses are, however, 
subject to section 110 of the Code of Civil Procedure, which 
requires that “the value of the subject-matter of the suit in the 
court of first instance must be ten thousand rupees or upwards, . 
and the amount or value of the subject-matter in dispute on 
appeal to His Majesty in Council must be the same sum or 
upwards.” 

«Even if this condition is fulfilled, if the decree or final order 
of this Court is one of affirmance of that of the trial court, 
“the appeal must involve some substantial question of law.” It 
is obvious that this test is not answered by the present case. 

There are only two other provisions, the aid of which might 
be invoked by the applicant. Either it involves, “directly or 
indirectly, some claim or question to or respecting property of 
like amount or value” within the meaning of section 110 or it 

(1) LL-R. [1987] All. 108. (2918) 45 Indian Cases 551. 
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falls within the four corners of section 109 (c). The case of 
Mukandi Lal is itself authority for the proposition that the aid 
of the latter provision can be invoked in suitable cases. There 
is also the earlier case of Atma Ram vy. Beni Prasad (1). In both 
the cases the judgment of the Court was delivered by Sir Shak 
SULAIMAN. ; 

Before addressing ourselves to the question whether the facts 
of this case attract the application of section 109(c), we think 
it advisable to see if the application comes under section 110 of 
the Code of Civil Procedure and the decree involves “directly 
or indirectly; some claim or question to or respecting property 
of like amount or value.” This Court, as well as the Calcutta 
High Court, placed a liberal interpretation upon this provision 
of the law, for instance Mohammad Asghar v. Abida Begam (2) 
and Lala Bhugwat Sahay v. Rai Pashupati Nath Bose (8) although 
the view of some other Courts were not the same, for instance 

. John Joseph DeSilva vy. John Joseph DeSilva (4). But 
very recently their Lordships of the Privy Council in Bai 
Shevantibai v. Janardhan Raghunath Warick (5), have disagreed 
with the view of the Allahabad and the Calcutta High Courts 
and have accepted the view of the Bombay High Court. But the 
facts in the case of Mohammad Asghar and of the case before 
their Lordships differ materially from the facts in the present 
case. In the former case the suit was one for partition of house 
properties, which were of a much larger amount than rupees ten 
thousand, but the plaintiffs’ share was worth less than ten thousand 
rupees. This Court had held that 

“We think that inasmuch as the plaintiffs’ claim was for the par- 
tition of the whole house and the claim ceuld not be decreed 
without considering the value of the entire house and the method 
in which the partition should take place, it is very difficult to say 
that the decree does not at least indirectly involve a question respect- 
ing the whole house which is admittedly of the value of Rs.10,000.” 

In the case before their Lordships the facts were these: 

The plaintiff was an assignee of the purchaser from a member 
of a joint Hindu family of one-sixth share in the joint family 
property and it was of this share that she claimed a partition. 
The value of that share was only Rs.3,000, although the value 
of the entire joint family property exceeded. Rs.10,000. There 
Was no controversy as to the identity or extent of the family 

(1) (1934) LL.R. 56 Alt’ 907. (2) (1982) LL.R. 54 All. 858. 


3) (190806) 0 C.W.N. 564. 4) (1904) 6 Bom. L.R. 403. 
a ~ (8) [1944] A.L.J. 382. eee 
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property. The Courts in India had agreed. Leave to appeal to 
His Majesty in Council was refused by the High Court on the 
ground that the case did not fulfil the requirements of section 
110, in that it did not involve “directly or indirectly some claim 
or question to or respecting property of like amount or value”, 
nor did it fulfil the requirements of section 109 (c). The 
plaintiff prayed for special leave and obtained it, but liberty was 
reserved to the respondents to contend that such leave ought not 
to have been granted. The respondents did take exception and 
their Lordships dismissed the appeal on the ground that: 

“Their Lordships are satisfied that the appellate court were 
correct in holding that the value of the subject-matter in dispute 
on appeal to His Majesty in Council must be taken to be the 
value of the share of the joint family property in respect of which 
the appellant is claiming, and indeed this view was not disputed 
before their Lordships’ Board.” 

But their Lordships made it abuncantly clear that there may 
exist circumstances in which a “claim, or question to or respecting 
property of like amount or value” may be indirectly involved as 
they themselyes say : 

“Their Lordships do not find it necessary to decide whether the 
words of the second clause in section 110 can on their true cons- 
truction ever refer to any property but that outside the suit.” 

Those were cases of partition and the claim was confined to the 
plaintiff's own share which was below Rs.10,000. ‘The present 
is a case where the fate of the second appeal will materially affect 
the fate of the appeal in which leave has already been granted. 
If the finding that Nooruddin was the legitimate son of his, 
father, Naqiuddin, stands, it may operate as res judicata in the 
other appeal. It is, therefore, obvious that the facts of this case 
differ widely from the cases of Mohammad Asghar and Lala 
Bhugwat Sahay or of Bai Shevantibai 

The question, therefore, is: Is it a suitable case? Before 
dealing with the authorities, it is necessary to bear in mind the 
distinction between the phraseology of the first part of section 
110 and that of the second part. The first part speaks of “the 
epbject-matter of the suit in dispute;” the second part speaks of 

“property of like amount or value”. 

Sections 595, 596 and 600 of the Code of 1882 which 
correspond to sections 109, 110 and order XLV, rule 3, of the 
present Code were considered by their Lordships in Banarst 
Prasad v. Kashi Krishna Narain (1). The High Court had certi- 

(1) (1901) LL.R. 28 All. 227. 
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fied the case under section 595 =109—and section 600 =order 
XLV, rule 3, and not under section 596=110. Their Lordships 
held that the case, by reason of its valuation, which was Rs.4,000 


only, did not answer the test and Lord Hosnouse delivering the 
judgment observed as follows: 


“It is true that by sections 595 and 600 an appeal may be granted 
if the High Court certifies that the case is fit for appeal ‘otherwise’, 
ie, when -not meeting the conditions of section .596. That is 
clearly intended to meet special cases; such, for example, as those in 


which the point in dispute is not measurable by money, though it 


may be of great public or private importance.” 

It is clear from the above that the “special cases”, in order 
to fall within the orbit of “otherwise” need not be only those 
of “public” importance, but can also be cases of private 
importance. The matter came for consideration in a later Privy 
Council case, Radhakrishna Ayyar v. Swaminatha Ayyar (1), 
Lord BuckMASTER made it clear that even though the subject- 
matter of the suit may be less than Rs.10,000 or may not fulfil the 
other requirements of sections 109 and 110, it may still be fit 
for certificate as belonging to a class of 


“cases in which it is impossible to define in money value the 
exact character of the dispute ; there are questions, as for example, 
those relating to religious rights and ceremonies, to caste and 
family rights, or such matters as the reduction of the capital of com- 
panies as well as questions of wide public importance in which the 
subject-matter. in dispute cannot be reduced into actual terms of 
money. Sub-section (c) of section 109 of. the Civil Procedure Code 
contemplates that such a state of things exists, and rule.3 of order 
XLV regulates the procedure.” 


‘That the above definition is not exhaustive but only illustrative 
was held in Siva Prosad Singh v. Rani Prayag Kumari Debi (2). 

It is, however, contended on behalf of the-opposite party that 
the case is neither of sufficient public nor of private importance 
to bring it within the dictum laid ‘down by Lord Hosnousge in 
the case of Banarsi Prasad or of Lord Buckmaster in the case of 
Radhakrishna Ayyar. We do not agree. It is a matter of 
great importance to the applicant, because the decision of this 
Court in the second appeal not only decides the fate of that 
appeal, but seriously affects the appeal about to go before their 
Lordships of the Privy Council. We think that this is a case 
which clearly falls within the second clause of section 110 of the 


(1) (1921) LL.R. 44 Mad. 293. (2) (1922) T-L.R. 49 Cal. 967 (979-980). 
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Code of Civil Procedure and that it does not fall within the 
mischief of the decision in Bai Shevantibai’s case. 

The view which we Propose to take receives countenance from 
the case of Sri Kishen Lal y. Kashmiro (1). The facts briefly 
were these: 

There was a dispute between the heirs of one Harnam Prasad 
as to the division of the family property, worth about Rs.1,60,000. 
It was referred to arbitration and an award was made. Mst. 
Kashmiro, the widow of the deceased, was given an eight anna 
share in some mortgagee rights, while Sri Kishen Lal, the plain- 
tiff, was given four annas. The lady alone brought a suit upon 
the mortgage and recovered the money from the mortgagors. 
The plaintiff, thereupon, brought a suit for recovery of his four 
anna share in the mortgage money. The suit was valued at more 
than Rs.10,000. The court below gave the plaintiff a decree for 
Rs.8,800. In appeal the High Canrt held that the award was 
fraudulent and collusive and dismissed the suit. The plaintiff 
applied for leave to appal to His Majesty in Council, on the 
ground that the decree would affect property valued at Rs.40,000 
in his possession under the award. Banerji, J., delivering the 
judgment of the Court observed : : 

“It is admitted that the award relates to property far exceeding 
Rs.10,000 in value. This Court held,-reversing the decision of the 
court below, that the award was not binding on the lady for reasons 
stated in this Court’s judgment. It is the correctness of this deci- 
sion which is challenged in the Proposed appeal. If the decree of 
this Court becomes final, the question of the validity of the award 
will alsa. become final as regards property other than the property 
in dispute in the present suit. It is, therefore, clear that the decree 
of this Court does involve a question. relating to Property of value 
excéeding Rs.10,000.” 


There are certain authorities, e.g., Hanuman Prasad y. Bhagwati 
Prasad (2), which are difficult to reconcile with this case, but they 
may be distinguished on the ground that the connected suits 
likely to be affected Wwerg Not suits in existence, but were suits 


‘in gremio futuri, although there are certain observations in the 


case of Sri Krishen Lal which seem to strike a note of dissent from 
the above: , 
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section 110. We are unable to agree with this contention. The 
first paragraph of the section provides for cases in which the value 
of the subject-matter of the suit and of the subject-matter in dispute 
on appeal to His Majesty amounts to Rs.10,000, or upwards. The 
second paragraph was intended to provide for cases in which, 
although the value of the subject-matter of the suit or subject- 
matter in dispute on appeal to His Majesty was below Rs.10,000, 
the decree or final order involved, directly or indirectly, a claim or 
question ¢o or respecting Property of the value of Rs.10,000, or 
upwards. The paragraph to which we have referred is very wide 
and general, and it seems to us that it was clearly inserted in the 
section to meet a case like the present. The principle which under- 
Hes a question of this kind was discussed by their Lordships of the 
Privy Council in the case of Macfarlane v. Leclaire (1), and it seems 
to us that in view of the opinion of their Lordships in that case, 
the second paragraph of section 596 of the Code of 1882, which 
; corresponds to section 110 of the present Code, was enacted. A 
similar view to that held by us, appears to have been taken by the 
Calcutta High Court in Mst. Aliman v. Mst, Hasiba (2), and Anand 
Chandra Bose v. Broughton (3). As in the present case, the decree 
involves a question respecting property of value exceeding 
“ Rs.10,000, and as the decision of the court below was reversed by 
this Court, the case, in our opinion, fulfills the requirements of 
section 110 of the Code of Civil Procedure and we so certify.” 


The present, however, is not a case in which the connected 
suit is in gremio futuri; it is, in its developed form actually in 
existence in which leave to. appeal to His Majesty in Council 
has already been granted. ome 
’_ It is not necessary to notice the class of cases of which Surapati 
Roy v. Ram Narain Mukherjee (4) and Kumar Raj Krishna 
Prasad Lal Singha Deo y. Bara Bani Coal Concern Lid. (5), are 


a type and in which, the liability being of a recurring nature, the. 


value of the subject-matter of the suit generally exceeds Rs.10,000. 
In a recent case from Sind, Firm L. V. Govindji & Co. v. 
Premji Damodar Thacker (6), the point has been brouglit out 
very clearly. The facts were these: s be 
One Premji Damodar was at one time manager and later a 
partner with the firm of L. V. Govindji & Co. The partnershi,. 
was dissolved and an agreement was executed by Premji Damodar 
in favour of the applicant-firm, L. V. Govindji & Co., one of the 
terms of which was that Premji would not engage in a certain 
form of insurance business which together with other forms of 
(1) (1862) 15 Moo. P. C. 181. (2) (1897) 1 C.W.N. 98 (Notes). 


(3) (1872) 9 B.L.R. 428. (4) (1923) .L.R. 50 Cal. 680. 
(5) (1988) LL.R. 62 Cal. 992. (6) ALR. 1944 Sind, 190. 
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insurance business was carried on by the firm of the applicants, 
Firm L. V. Govindji & Co. The applicants alleging a breach of 
the agreement filed a suit—suit No. 212 of 1937—in the court 
of the Judicial Commissioner of Sind against Premji Damodar. 
They prayed for a mandatory injunction and also claimed 
Rs.6,000 by way of damages for breach of the agreement by 
Premji Damodar for a period of about two years ending with 
the institution of the suit. On the 18th of December, 1939, the 
suit was decreed. A mandatory injunction was issued by the 
court restraining Premji, whether in his own name or in any 
other name, from carrying on business in craft insurance except 
through the plaintiffs in conformity with the terms of the agree- 
ment. The learned Judge also allowed the firm a decree for 
Rs.6,000 as damages with interest from the date of the suit. 
Against this decision of the trial court, Premji preferred an appeal, 
which was allowed. _ 

During the pendency of this appeal, the firm filed.a suit—suit 
No. 93 of 1940—against Premji for recovery of Rs.10,000 as 
damages for breach of the agreement. This suit came up for 
hearing after the appellate court had reversed the decree of the 
trial court in the connected suit No. 212 of 1937 and was dismissed 
on the ground of res judicata. The firm preferred an appeal, 
which was summarily. dismissed. An application for leave to 
appeal to His Majesty in Council in the first suit was granted. 
In the later suit, where the judgments of the Courts in India. were 
concurrent, leave was prayed. The learned Judges accepted 
the prayer in these terms: : 

“We think further that the applicants are entitled to a certi- 
ficate in this case also under section 109 (c). The case is a fit one 
for appeal to His Majesty in Council both because of its connec- 
tion with the other casein regard to which leave is being granted 
and because if leave were not granted in this case it might imperil 
the position of the applicants before their Lordships of the Privy 
Council in the case in which leave is being granted.” 

(The italics are ours). 

We have no hesitation in subscribing to the above view. If 
we do not grant leave in this case, the position of the applicant 
in the other case before their Lordships of the Privy Council will 
be imperilled. oe 

We are, therefore, of opinion that this case fulfils the require- 
ments both of the second clause of section 110 and also of clause 
{c) of section 109 of the Code of Civil Procedure and we certify 
accordingly. 
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Before Mr. Justice Verma and Mr, Justice Bennett 


AGRA ELECERIC SUPPLY Co., Ltp., AGRA. (DEFENDANTS) v. 
BANSIDHAR PREM SUKH DAS (PLAINTIFFS)* 


Evidence Act, sections 91, 92—Agreement is printed form—Variation of 
terms—Relevant correspondence and oral evidence, whether 
admissible. 


An agreement in a printed form was signed by the plaintiff firm 


and the defendant Electric Supply Company respectively. Clause 14 of. 


the agreement provided that “if the quantity so registered shall be in 
excess of 1 per cent. of the total monthly quantity as registered by the 
main meter, such excess shall be charged, for at the rates for ‘lighting 
and fan’ set out in the company’s scale of charges for the time being in 
force”. The correspondence showed that the printed agreement form 
was sent by the company to the firm with a letter dated the 26th 
February. The firm replied in a letter dated the 2nd March, asking the 
company to note that clauses 4 and 14 would not be applicable in their 
case and they took exception to the later part of clause 14 which provided 
that the excess over 1 per cent. of the total monthly quantity should be 
charged for at the ordinary rates for lighting and fans, and they added 
“this will be charged for in accordance with our special arrangement 
with you”. They concluded by asking that arrangements for the new 
connection might be put in hand immediately “and on this particular 
assurance from you we have signed the agreement”. The deed showed 
that it was signed on behalf of the firm on the 2nd March. In reply 
the company sent a letter on the 3rd of March in which they confirmed 
that clause 4 would not be applicable. About clause 14 they expressed 
themselves thus: “With degard to clause 14 we confirm your conversation 
with the undersigned on this subject; but the Clause must remain in the 
agreement in case of abuse.” The Jetter was written by the Resident 
Engineer who signed the agreement for the company on the 9th March. 
A dispute having arisen between the parties over the payment exceeding 
the limit of ] per cent., the question arose with regard to the admissibility 
of letters passed between the parties on the 2nd and $rd March‘and the 
oral evidence which elucidated them. Held that the agreement disclosed 
in the letters and deed constituted a single contract arrived at approx- 
imately the same time and the company could not without the firm’s 
concurrence bind the, firm to conditions not accepted by them. 


Sir Tej Bahadur Sapru and Mr. Gopal Behari, for the 
appellant. 


Dr. K. N. Katju and Messrs. J. Swarup and H. L. Kapoor, 
for the respondent. 





"Second Appeal No. 1207 of 1941, from a decree of Maharaja Bahadur Lal, Civil 
Judge of Agra, dated the 30th of April, 1941, confirming a decree of Jagannath 
Tandon, Munsif of Agra, dated the 28th of September, 1940. 
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The judgment of the Court was deliverd by: 


BenneTT, J.:—-This is a second appeal by the Agra Electric 
Supply Company Ltd. They were defendants in a suit brought 
by a firm known as the firm of Bansidhar Prem Sukh Das, Oil 
Mill, Maithan, Agra, for a declaration and injunction in respect 
of an agreement arrived at between the parties in March, 1938, 
for the supply of electrical energy to the firm by the Electric 
Supply Company. The agreement provided not only for the 
supply of electrical energy for driving the mill machinery, but 
also for lights and fans. The dispute between the parties is 
confined to the charges made by the Company for electrical energy 
for lights and fans. Supply commenced in September, 1938, and 
the firm disputed the September and October bills. Their cheque 
for the amount admitted by them as due was returned by the 
Supply Company, which threatened to disconnect the premises of 
the firm. The latter instituted the suit on the 5th December, 
1938, and obtained a temporary injunction restraining the 
Company from disconnecting the premises. The suit was 
decreed by the Munsif on the 28th September, 1940. and the 
first appeal was dismissed by the Civil Judge on the 30th April, 
1941. 


An agreement in a printed form bearing the date of the 9th 
March, 1938 (Ex. A) was signed by the parties. One of the 
principal questions for consideration in the case is whether this 
formal agreement embodies the contract accepted by the parties 
in respect of the charges for energy for lights and fans. Clause 
14 of this agreement is the clause which has primarily to be 
considered. It reads thus: 


“The consumer shall not, except as is in the this clause specially 
provided, utilise or permit to be utilised the electrical energy 
supplied under this agreement for purposes other than industrial 
motive power, but the consumer shall be entitled to use the said 
electrical energy so supplied, up to one per cent. of the 
total monthly quantity as registered by the’ main meter, for the 
purpose of providing lighting and ventilation upon those premises 
in which the said electrical energy is used for industrial motive 
power. Such quantity shall, however, be registered by a separately 
installed meter and if the quantity so registered shall be in excess 
of one per cent. of the total monthly quantity as registered by 
the main meter, such excess shall be charged for at the rates for 
‘lighting and fans’ set out in the company’s scale of changes for 
the time being in force.” 
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The Company submitted bills in accordance with the provisions 
of this clause, charging for electrical energy supplied in excess 
of one per cent. at the ordinary rate for lighting and fans, this 
being a very much higher rate than the rate for industrial motive 
power. The contention of the plaintiff firm was that the clause 
must be read with certain letters which passed between the parties 
on the 2nd and 3rd March, together with oral evidence which 
elucidates them.. The Company contended that in view of the 
terms of sections 91 and 92 of the Indian Evidence Act such 
evidence was inadmissible. Most of the arguments addressed to 
us have revolved round the question of admissibility. The courts 
below held that the evidence was admissible and it is not disputed 
that on this finding and on the findings of fact arising out of this 
evidence the suit was rightly decreed. 


The correspondence referred to is very brief and in some 
respects obscure. Its meaning could not be fully ascertained 
without the help of oral evidence. 
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The correspondence shows that the printed agreement form _ 


was sent by the Company to the firm with a letter dated the 26th 
February. The firm replied in a letter dated the 2nd March (Ex. 
8), asking the Company to note that two clauses of the agreement 
would not be applicable in their case, these being clauses 4 and 
14, With clause 4 we are not directly concerned. They took 
exception to the latter part of clause 14 which provided that the 
excess Over one per cent. of the total monthly quantity should 
be charged for at the ordinary rates. for lighting and fans. And 
they added : 
“This will be charged for in accordance with our special arrange 
ment with you.” 
They concluded by asking that arrangements for the new con- 
nection might be put in hand immediately “and on this particular 
assurance from you we have signed the agreement.” The deed 
shows that it was signed on behalf of the firm on this date, namely 
the 2nd March, 

In reply the Company sent the letter Ex. 1 of the 8rd March, 
in which they confirmed that clause 4 would not be applicable. 
About clause 14 they expressed themselves as follows: 

“With regard to clause 14 we confirm your conversation with 


the undersigned on this subject, but the clause must remain in the 
agreement in case of abuse.” 
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The letter was written for the Company by Mr. Foster, Resident 
Engineer, and he signed the agreement for the Company on the 
9th March. The correspondence was with Mr. Durga Datt, 
proprietor of the firm. 

Both these gentlemen gave evidence about these _ letters. 
The courts below did not accept the statement of Mr. Foster 
that no assurance was given by him with regard to clause 14 and 
believed the explanation of Mr. Durga Datt that an assurance 
was given to him that the firm would be charged for excess over 
one per cent, at the ordinary rates only in case of persistently 
extravagant and wasteful use of energy for electric light. That 
would appear to be the construction which should be placed on 
the sentence “it was meant that the plaintiff would not do 
lighting every day as it is done on Diwali”, though the implica- 
tion that there is an extravagant use of energy for electric lighting 
on the occasion of Diwali by everyone interested in the festival 
miay not be warranted. Mayra, : 

The courts below also found that, aithough the firm had 
largely exceeded the limit of one per cent, the Company had not 
proved that this amounted to “abuse”. : 

We have therefore to consider, firstly, whether, on the assump- 
tion thatall the terms of the contract were reduced to the form 
of the document Ex. A, which was signed by the parties and took 
effect from the 9th March, the evidence of these letters should or 
should not be admitted for the purpose of showing that the printed 
agreement was modified in this respect, and secondly, if, on that 
assumption the letters are not admissible, whether the assump- 
tion is warranted, and whether the real agreement between the 
parties is not to be found in the letters and instrument read 
together. For the Company Sir Tej Bahadur. Sapru argued 
mainly on the former aspect of the case, while Dr.Katju for the 
respondent stressed the latter. - 

These questions are not discussed in the Munsif’s judgment, 
which contains no reference to sections 91 or 92 of the Indian 
Evidence Act. There was first of all a general issue bearing on 
the extent of the plaintiff’s liability (and that in not very clear 
terms), and then issues on the adequacy of the court-fee, the 
jurisdiction of the court, and alleged bars under sections 42 and 
56 of the Specific Relief Act. The issues on court-fee and 
jurisdiction were not eventually pressed. The Munsif held that 
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the agreement was signed by the plaintiff subject to the condi- 
tion that clause 14 would not apply to him;. the plaintiff did 


not leave it to the option of the defendant to make it applicable 
or not as the latter pleased. 


The appellant raised in the lower appellate court the question 
of the admissibility of the evidence referred to. The Civil Judge 
took the same view as the Munsif in regard t 


in his opinion it was necessary in order to ascertain the terms 
agreed upon to read the letters and the formal instrument.. And 
he cited certain cases in justification of this view. It-has-not been 
disputed before us that, if the letters are admissible, the oral 
evidence which explains them is also admissible. 


One of the cases cited by the Civil Judge was Rowland Ady 
v. Administrator-General of Burma (1). The Civil Judge 
observed that in this case their Lordships of the Privy Council 
not only read the promissory note in suit, but also other docu- 
ments relating to it, to find out what terms were agreed to between 
the parties. We agree with Sir Te; Bahadur Sapru that this case 
does not support the view that the letters are admissible under 
one of the provisos to section 92, for their Lordships drew a 
distinction between a collateral agreement which alters the legal 
effect of the instrument from an agreement that the instrument 
shall not be an ‘elffettive instrument until some condition is 
fulfilled. An oral agreenient ‘constituting a. condition precedent 
to the attaching of the obligation is within the terms of the third 
proviso. "As we understand the judgment of the court below, 
however, the decision of the Civil Judge was primarily founded 
on the view that the condition contained in the appellant’s letter 
altered the legal effect of clause 14 of the deed; the terms of the 
contract are not to be found wholly in the deed and therefore 
sections 91 and 92 have no application and it is quite unnecessary 
to justify the admission of the letters under any proviso of section 
92. : 

The other Privy Council case cited by the Civil Judge is, we 
think, more in point, for in that case, Mst. Jain Mati v. Nanu 
Ram (2), a person executed on the same date a rugga and another 
document regulating the mode of payment of the amount due 

(1) ALR. 1938 Pc 108 teOreGbinos cam, a gy Ox 
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on it and it was held by a Bench of the Lahore High Court that 
both documents must be read together as forming one whole. 


Sir Tej Bahadur Sapru argued that for other documents to 
be accepted as forming part of the agreement they must be 
contemporaneous with the principal document and he referred 
to some decisions on this and other points which we have care- 
fully considered, The ruling of a learned Judge of this Court 
in Lachman Das y. Ram Prasad (1) was referred to as showing 
that the dictum in Woodroffe and Ameer Ali’s commentary on 
the Evidence Act. “Though evidence to vary the terms of an 
agreement in writing is not admissible, yet evidence that there is not 
an agreement at all is admissible” requires the qualifications: 
expressed in the first three provisos to section 92. But we find in 
another case cited by the learned counsel that their Lordships of 
the Privy Council have expressed quite a different view. In 
Tyagaraja Mudaliyar y. Vedathanni (2) they held that there is 
nothing in either sections (that is, 91 or 92) to exclude oral 
evidence that there was no agreement between the parties and 
therefore no contract. Their Lordships referred in that case to 
their decision in Pertab Chunder Ghose v. Mehendra Purkait 
(3), a suit in which a zamindar sued to eject tenants under a 
kabuliyat which they had executed. They observed in that case 
that “‘if there was any stipulation in the kabuliyat which the 
plaintiff told the tenants would not be enforced, they cannot be 
held to have assented to it, and the kabuliyat is not the real 
agreement betwen the parties, and the plaintiff.cannot sue upon 
it.” That appears to be very similar to the position in the 
present case. 


A principle laid down, or rather approved, in another Privy 
Council case cited Tsang Chuen v. Li Po Kwai (4S might be 
applicable if we held that the whole contract was to be found in 
Ex. A. It is that : 


“Where words of any written instrument are free from ambi- 
guity and where external circumstances do not create any doubt or 
difficulty as to the proper application of those words to claimants 
under the instrument, or the ‘subject matter to which the instru- 
ment-relates, such instrument is always to be construed according 
to’ the strict plain common meaning of the words themselves and 
in such cases evidence dehors the document far the purpose of 


(1) (1927) LL.R. 49 Atl. 680(685). (2) 11936) A-L.J. 136. 
(3) (1888-89) 16 I.A. 283. (4: [1932] A.L-J. 971. 
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explaining it according to the surmised or alleged intention of the 
parties is utterly inadmissible.” 


If we could hold that the whole contract is to be found in the 
formal deed executed by the parties we should find it difficult 
to maintain the decree of the courts below, for we have not 


applicable. 


Learned counsel also referred to a recent case of this Court, 
to which one of us was a party, Chunni Lal v. Sheo Prasad (1). 


The passage from the judgment of Yorke J., which,. we under- 
stand, is relied 6f, reads: an *&e Sit: 


FE. oi 
“Tt appears to us to be quite clear that proof of any such con- 
temporaneous contract varying the terms of the original contract 


was barred .by the provisions of section 92 of the Indian Evidence 
Act.” 


With regard to this we may say firstly that the learned counsel 
- himself argued that to form part of the agreement the variation 
**found in other evidence than the formal document must be 
contemporaneous and he contended that it was not contemporan- 
€ous in the present case, the formal document being executed 
about a week after the letters. Secondly if we read the passage 
quoted with the rest of the judgment in Chunni Lal’s case we 
find that the question under consideration -was whether the 


contemporaneous contract fell within the terms of the fourth’. 


proviso and this was negatived. because this proviso relates only 
to a subsequent agreement, Thirdly the case based on the 
alleged contemporaneous agreement was rejected because there 
was no satisfactory evidence to establish it. 


We are satisfied in the present case that the agreement 
disclosed in the letters and deed constituted a single contract 
arrived at approximately at the same time. Mr. Durga Datt 
signed for the plaintiff firm on the same date as the letter sent 
by the firm to the Company. He signed it subject to what was 
said in that letter and the Company could not without the firm’s 
concurrence bind the firm to conditions not accepted by them. 
That this is the correct legal position is also, we think, indicated 
by what was accepted about the other clause, clause 4. The firm 
asked the Company to note that this clause would not be applic- 
‘able. In their reply the Company agreed, yet the clause remained 


in the printed form of agreement. No one has suggested that’ 


(1) TLL.R, [1948] All. 752. 
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because it is still included in that printed form and has not been 
cut out it could be enforced, if occasion arose for enforcement, 
notwithstanding the agreement of the parties in the correspondence 
that it does not apply. 


For these reasons we are satisfied that the courts below took 
the correct view of the agreement between the parties. 


The learnéd counsel for the appellant referred to some other 
grounds raised in the appeal. The Company objected at a late 
stage in the case that the dispute should have been referred to 
arbitration in accordance with the printed form of agreement. 
This objection was not pressed in the trial court and the Civil 
Judge was of opinion that it could not be raised in appeal. 
Learned counsel has intimated in this Court that while he does 
not withdraw the objection he does not press the ground of appeal 
relating to it. 


The other grounds arose out of section 23 of the Indian 
Electricity Act. We do not consider it necessary to say more thar 
that we agree with the Civil Judge that there is no such contraven- 
tion of the terms of this section, as was contended for. Ne 
argument of any substance was indeed advanced to support the 
contention. 


Finding no valid ground for disturbing the decree passed in 
the respondent’s favour we dismiss the appeal with costs. 





REVISIONAL CRIMINAL 
Before Justice Sir James Allsop ,and Mr. Justice Malik 
EMPEROR v. ABDUL AZIZ anv ANOTHER* 


Criminal Procedure Code, sections 499, 514—Surety bond—Whether 
invalid without signature of accused person ; 


The contract of a surety and the contract of a person released on bail 
are independent of gach other. The surety promises to pay a certain 
sum of money if tlfe person accused does not appear at some time and 
place as required by law. If that person does not appear the money is 
forfeited. There can be no question of the surety making efforts to 
secure the attendance of the person accused or his being badly treated 
by that person or of his having made all the necessary efforts which he 
could make. His is a simple contract. All he undertakes is to pay a 
certain sum of money if a certain event does not occur and if that event 
does not occur, he must pay. This being so, a surety bond would be 
valid even though the person accused does not himself sign the bond. 





*Criminal Revision No. 1233 of 1944. from an order of K. N. Wanchoo, Sessions 
Judge of Agra, dated the 12th of October, 1944. 
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Mr. H. K. Mahmud, for the applicant. 


The Deputy Government Advocate (Mr. Vishwa Mitra), for 
the Crown. 


The judgment of the Court was delivered by: 


ALLSop, J.:—This is an application against four orders in- 


four connected cases directing the recovery of money forfeited 
by two persons who stood surety for the attendance of a man 
released on bail. 

The main argument jis that. the money was not forfeited 
because the surety bonds were invalid on the ground that no 
surety bond can be valid unless the person released on bail him- 
self signs the bond for his attendance when called upon. Learned 
counsel has referred us to the case of Emperor v. Brahmanand 
Misra (1) but in that case there was really no surety bond at all. 
A Magistrate had merely made a note that some person had 
promised orally to produce another if that other was charged 
with some offence. The learned Judge did pronounce a dictum 
to the effect that a surety bond would not be valid unless the 
person accused himself signed the bond but it was apparently 
not brought to his notice that this opinion was contrary to the 
decision of another learned Judge of this Court in the case of 
Reoti v. Emperor (2), There has been a recent decision by one 
of us in the case of Nesar Ahmad vy. Emperor (3) which follows 
the earlier decision in Reoti v. Emperor. We are both agreed 
that this decision is correct. Learned counsel has referred us 
to a case of the Lahore High Court, Wadhawa Singh v. Emperor 
(4). In our judgment a certain amount of confusion is created 
by the use of the word “surety” in the Code of Criminal Procedure 
because there is a tendency to regard this word as meaning a 
surety for the payment of a sum of money by another person. 
It is quite clear from the terms of section 499 of the Code of 
Criminal Procedure and the form of the bail and security bond 
given in the schedule of forms that the surety does not guarantee 
the payment of any sum of money by the person aceused who 
is released on bail but guarantees the attendance of that person. 
He is a surety for attendance and not a surety for payment of 
money. His contract and the contract of the person released 
on bail are independent of each other. The simple fact is that 
the surety promises to pay a certain sum of money if the person 


() LLR. figssy AIL. 924. (2) [1984] ALJ. 872. : 
(3) LL.R. [1945] All. 639. (4) ALR. 1940 Lah. 339. * 
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accused does not appear at some time and place as required by 
law. If that person does not appear the money is forfeited. 
There is no question of the surety making efforts to secure the 
attendance of the person accused or his being badly treated by 
that person or of his having made all the necessary efforts which 
he could make. His is simple contract. All he’ undertakes is 
to pay a certain sum of money if a certain event does not occur 
and if that event does not occur, he must pay. Any relaxation 
of this rule has the effect of inducing people to execute surety 
bonds without properly considering their position and without 
a due sense of responsibility. 

A point was raised by learned counsel for the applicants that 
in one of the four cases no surety bond had in fact been executed, 
but we find that this point was not taken in the court below 
where it could properly have been considered and we see no 
reason to go into this question of fact at this stage of the proceed- 
ing. 

We, therefore, reject this application. 





APPELLATE CIVIL 
Before Sir Iqbal Ahmad, Chief Justice, and Mr. Justice Sinha 
YASHPAL SINGH anp ANOTHER (DaFENDANTS) v. JAGANNATH anp 
ANOTHER (PLAINTIFFS)* 


Landlord and tenant—Agricultural village—Abadi—Custom as to trans- 
fer tenant’s house—Wajib-ul-arz—Evidenciary value—Interpretation—— 
Presumption against zamindar—Justification—Prevailing practice— 
Whether question of law. 

In an agricultural village, the wajib-ul-arz must, unless outweighed by 
other evidence hold the field. The “other evidence” must be of a strong 


- character inasmuch as the probative value of the wajib-ul-arz has always 


been accepted to be very high. oe 

Settled and accepted iégal principles must be allowed to throw light 
on the obscure corners of 4 wajib-ul-arz and it is in such light that it must, 
like all other deeds, be read and interpreted. The zamindar is and. has, 
from time immemorial, been treated as the owner of the land; and the 
ownership carries with it the legal right to sale or mortgage. As such, 
where the language of the wajib-ul-arz was ambiguous and obscure and 
capable of two interpretations, it was held that the clause prohibiting 
transfer must refer to the tenant and not to the zamindar. 





*Second Appeal No. 247 of 1944, from a decree of B. G. Rau, Additional District 
Judge of Agra, dated the 14th of September, 1943, confirming a decree of D. S. Mathur, 
Civil Judge of Agra, dated the 11th of November, 1942. : 
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There should be no general Presumption against a zamindar if he 


does not bring a suit for €jectment against a stranger purchaser. There - 


may be so many reasons for his inaction—the house sold may be of very 
small value, the purchaser may not be an undesirable person, or the 
zamindar himself may not have the werewithal to launch a litigation. 


Where certain deeds of transfer produced as evidence of the custom 
recognizing the right of a tenant to transfer his house in an agricultural 
village were in conflict with the wajib-ul-arz, held that the prohibition 
against transfer having passed from the domain of a presumption into the 
domain of a rule of law, the evidence furnished by the wajib-ul-arz rein- 
forced by such, a rule of law had not been outweighed by the evidence 
furnished by the deeds. 


The question whether a prevailing practice has the essential attributes 
of a legally binding custom is a question of law. 

Sir Tej Bahadur Sapru, Dr. N. P. Asthana and Mr. S. B. L. 
Gour, for the appellants. 


Messrs. G. S. Pathak, Gopal Behari and J. Swarup, for the 
respondents. 

The judgment of the Court was delivered by 

Sinua, J.: —This is an appeal by the defendants against whom 
a suit for demolition, possession and injunction has been decreed 
by the courts below. 

The defendants are admittedly the zamindars of the village. 
The plaintiffs are auction-purchasers of the house in execution 
of a decree against a tenant. The village in dispute Jarar is a 
populous village in the district of Agra. The case of the plain- 
tiffs was this: 


The plaintiffs were the owners in possession of the house in 
suit; to its south lay the dilapidated house belonging to one 
Dhanna Lohar and in the beginning of August, 1939, the defen- 
dants began to dig foundations and make constructions on the 
plot. In making these constructions the defendants, the plaint 
proceeds, encroached upon the plaintiffs’, house without any 
right or title. They are also charged with having demolished 
a portion of this house. Then follow the details of the encroach- 
ments. 

The defendants refute the allegation of encroachment or 
demolition. Their case principally was that the house in dispute 
and the one lying to its south originally belonged to one and the 
same person and that: later on, after partition, the house in suit 
Was separated, but they still maintained a joint wall. They also 
challenged the ‘plaintiffs’ right to the house in suit which had, 
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according to the written statement, been given to the ancestors of 


- the blacksmiths with no right of transfer. The auction sale in 


favour of the plaintiffs was repudiated. 


The question which, therefore, falls for our consideration is 
whether the plaintiffs acquired any right at the auction sale. 
This involves the question of the character of the village as also 
of the custom prevailing in it. ; ° 


The learned Civil Judge came to the conclusion that 
Javar is an agricultural village, but the custom recognising 
the right of the tenant to transfer his house was established. He 
held that the plaintiffs had succeeded in establishing only a few 
of the encroachments complained of and to that extent he decreed 
the suit. This judgment was substantially affirmed in appeal by 
the learned Additional District Judge of Agra. 

A large number of mortgage and sale deeds were produced 
by the tenants. ‘They will have to be considered, but the first 
and the most important document needs be the wajib-ul arz, 
The learned Judge has interpreted it in favour of the plaintiffs. 
If, on a true interpretation, it bears out the plaintiffs’ case, the 
evidence furnished by the deeds will be greatly reinforced. If. 
on the other.hand, it supports the defendants and cuts across the 
deeds, we shall have to consider whether the evidence furnished 
by them is enough to outweigh the presumption in favour of the 


“zamindar that he alone is the owner of the village and the tenant 


has ‘‘a mere right to use that house for himself and his family 
so long as he maintains the house, that is, prevents its falling 
down and so long as he does not abandon the house by leaving 
the village. As such occupier of a house in the abadi occupying 
under the zamindar, as in this case, he has, unless he has obtained 
by a special grant from the zamindar, an*interest which he can 
sell, no interest which he can sell by private sale or which can be 
sold in execution of a decree against him, except“Wis interest in 
the timber, roofing and woodwork of the house.” (vide Sri 
Girdhariji Maharaj v. Chhote Lal (1). 

The questions which generally arise in such class of cases were 
considered at great length in the Full Bench case of Muhammad 
Ahmad Saeed Khan v. Shiam Lal (2) to which one of us was a 
party. 

Before dealing with the wajib-ul-arz it is necessary to discuss 
the character of the village. The learned counsel for the 

41) (89% LY.R. 20 AIL 248. voy YAR tioaay AN: B18: 
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respondents contends that Jarar is not an agricultural village and 


relies upon the following extract from the District Gazetteer of 


Agra by Nevill: 
“ Jarar, Tehsil Bah” 

“A village situated in 26° 52” north and 78° 34” east at a distance 
of two miles west from Bah and a little to the south of the road from 
Agra to Etawah. In 188] it contained 3,400 inhabitants, but at 
the last census the population had fallen to 2,968, of whom 259 
were Musdlmans; the principal castes are Banias, Brahmans and. 
Rajputs, who together own the village, which is divided into a 
large number of shares. The place contains an upper primary 
school, a branch post-office, and a bazar in which a considerable 
trade in grain and other merchandise is carried on, while twice a 
week there is a large cattle market. The Village has a total area 
of 4,095 acres, of which some 3,530 acres are cultivated, and the 
revenue is Rs.4,870.” 


There are, however, concurrent findings by the courts below 
that it is an agricultural village. The learned Civil Judge has 
given weighty reasons for arriving at his conclusion. Says he: 

“ Regarding the agricultural or non-agricultural character of this 
village the plaintiffs have given a very general evidence which 
merely amounts to that the population of this village is 6,000 or 
7,000 and that most of the residents are shop-keepers and do not 
cultivate fields. They have not given any particular evidence 
regarding the number of pucca and kachcha houses, the number 
and nature of the shops in the village, and if the presence of these 
shop- keepers was independent ae or was necessary for the village 
cultivators.” 

The portion italicised is only reiteration of principle laid down 
by Banerji, J., in the case of Incha Ram vy. Bande Ali Khan (1) 

“Tn the case of an agricultural tenant or a handicraftsman or 
trader whose presence is necessary for the requirements of the 
village... .” 

The case of Muhammad Fazalur Rahman v. Nand Kishore 
Chaube (2) will therefore have no application. 


We shall proceed upon the assumption that the village is an 

- agricultural village and the wajib-ul-arz must, unless outweighed 
by other evidence, hold the field. But the. “other evidence” 
must be of a strong character, inasmuch as the probative value 
of the wajib-ul-arz has always been accepted to be very high. 
Their Lordships of the Judicial Committee in the case of 
Balgobind v. Badri Prasad (3) have made this matter quite clear, 


@) (1911) 8 Any 877 (F.B.). (3) L-L.R. [1945] All. 148. 
3) (1928) LR. 45 All. 413. 
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_ “Settlement officers in recording customs in wajib-ul-arzes have to 

perform duties which the Government orders them to perform. 

One of these duties was to record customs ‘as the Settlement 
Officer found them, and not as he might think they ought to be. 
When it is not shown by reliable evidence that the Settlement Offi- 
cer neglected to perform his duty gr was misled in recording a 
custom, and it does not appear that the statement of the custom is 
ambiguous, the record in a wajib-ul-arz of a custom is most valuable 
evidence of the custom, much more reliable evidence than subse- 
quent oral evidence given after a dispute as to the custom has 
arisen.” 

The ground being thus cleared, we have to interpret: the 
particular wajib-ul-arz. The courts below have interpreted it in 
favour of the respondents. The vernacular runs thus: 

“Aur riyaya apne makan men rahta hai. Na usho nikalne ka 
na usko rehan bai ka akhtiar nahin hai.” 

The learned Civil Judge summed up his finding on this point 
in these words: 

“Unfortunately these wordings are very ambiguous. They can 
either mean that the zamindars have no rights to eject the riyaya 
from houses built by them and that the zamindars cannot alienate 
such house, or that the riyaya cannot alienate them. If the above 
sentence is read along with the preceding ones the first explana- 
tion appeals to me much more than the seGond one. In that case 
there is no entry in the village wajib-ul-arz that the riyaya cannot 
alienate their houses built by them; and the entries in the wajib- 
ul-arz become favourable to the plaintiffs. In the latter case the 


custom in writing is in favour of the defendants and the burden 
of proof shifts on to the plaintiffs.” . 


The learned Additional District Judge has agreed with him. 


We are, however, not at one with them. It is true that the 
wajib-ul-arz is not artistically drawn up. The courts below are 
right when they say that it is ambiguous and its language 
obscure. If it is so, settled and accepted legal principles must 
be allowed to throw light on its obscure corners and it is in such 
light that it must, like all other deeds, be read and interpreted. 
The zamindar is and has, from time immemorial, been treated 
as the owner of the land; and the ownership carries with it the 
legal right to sell or mortgage. The clause prohibiting transfer 
must, therefore, refer to the tenant and not to the zamindar. 


We now come to the other evidence on the record. The 
courts below have rejected the oral evidence of the parties, the 
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plaintiffs produced sixty documents relating to the transfer of 
houses and shops. | Of these, five were executed by the zamindar 
and these cannot afford any guide for the determination of the 
question in issue, inasmuch as the law draws a clear distinction 
-between the rights of a zamindar and those of a viyaya or tenant. 
In Kanhaiya Lal v. Sheva Lal (1) Sutaman, C.J., put the matter 
- very cleatly when he says— 

“We corisider that a distinction should be drawn between the 
position of persons who have been zamindars and who in their 
capacity as zamindars own houses and the position of persons who 
are mere ryots. In the. case of a mere ryot the zamindar grants a 
licence to the ryot to make a residence. Such a licence remains a 
licence and the ryot has no right on transfer of the house which he 
makes in pursuance of such licence. But a house built or bought 
by a zamindar is a transferable house and such rights of transfer 
do not cease when the zamindar loses his rights in the village.” 

Of the remaining fifty-five, one was a simple mortgage and that 
too cannot afford a proper guide. Of the rest, seventeen relate 
to transfers during the last twelve years. On the principle laid 
down by us in the case of Sahu Bisheshar Dayal v. Chheda Lal 
(2) they are still defeasible and must be rejected. Some other 
documents have also been rejected by the courts below. They 
have, however, based themselves upon thirty-two documents which 
are old, older than twelve years. Of the rest, they are—one a 
usufructuary mortgage and eleven sale deeds of houses, five 
usufructuary mortgages and ‘fifteen sales of shops. 


The learned counsel for the respondents contends on the 
authority of Faiyaz Ali vy. Rekhab Das (3) that— 
“A custom containing in a village under which.a ryot can trans- 
fer his house with a right of residence is not a bad custom or a 
custom of such a nature that it should not be recognised and. en- 
forced by law. : 
Where, in support of an alleged custom by which tenants in a 
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village dould transfer. their houses, several sale-deeds and sale certi- - 


ficates evidencing such transfers were produced, besides other 
evidence, held that it was for the zamindar to explain them away 
and to show under what circumstances those transfers were made, 
and that they were such as could in no way prove the custom.” 
He also relies upon Tajammul Husain v. Banwari Lal, (4) and 
Sadhant v. Barkhande Mahesh Pratap Narain Singh (5) and 
contends that the instances given by him are enough to éstablish 
(1) (1986) LL.R. 58 All. 376. (@ [1945] ALJ. 419. 


(3) (1921) 19 ALL.J. 104. 4) (1926) LL.R. 48 AML. 77. 
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the right of the tenant to transfer his house. He also contends, 
on the authority of Narain Singh v. Net Ram (}) that the finding 
of the lower appellate court in favour of the respondents is a 
finding of fact and should not be disturbed in second appeal. 
It does not appear that the attention of the learned Judges was 
invited to Alif Khan v. Wajid Ali (2) which is a clear authority 
for the proposition that “the question whether a prevailing practice 
has the essential attributes of a legally binding custom is a ques- 
tion of law’ or to the case of Nathwa v. Raghubans. Narain 
Singh (3) which holds that— 

“where the lower appellate court finds that certain instances have 
been proved in which the alleged custom has been followed or 
recognised, but such instances are not sufficiently numerous or 
ancient or uniform to constitute a custom modifying the ordinary 
law, then in such a case a question of law arises in second appeal 
and the High Court is entitled to weigh the whole evidence and 
come to its own conclusion whether the lower appellate court had 
tightly decided that the alleged custom had not been proved.” : 


The present is only a converse case. We are, therefore, 
entitled to see whether the evidence produced by the plaintiffs is 
enough to outweigh the evidence furnished by the wajib-ul-arz. 
‘There is, however, one aspect of the matter which has, if we may 
say so with great respect, either failed to receive’ any attention 
or, if it did, it failed to receive the weight it was entitled to. In 
the case of Incha Ram noticed above, Ricuarns, C.J., made the 
following observation : 

“Tf it were held that the moment any person who was not an 
agriculturist or village trader began to occupy a village site with- 
out the express permission of the zamindar, he began to acquire a 
title against the zamindar, the position of the latter would be 
well-nigh intolerable, and he would be driven to perpetually 


harass the occupiers of the village to the detriment of the whole 
village community.” 


The above means, if anything, that there should be no general 
presumption against a zamindar if he does not bring a suit for 
ejectment against a stronger purchaser. There may be so many 
reasons for his inaction—the house sold may be of a very small 
value, the purchaser may not be an undesirable person, or the 


“ gamindar himself may not have the wherewithal to launch a 


litigation. 


(1) LLL-R. (1940) All. 726. (2) ALR. 1938 All: 806, 
(3) [1934] A-L.J. 879. 
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We are now left to consider the question of the effect of the 

thirty-five documents, which are more than twelve years old. 

The learned Additional District Judge has summed up his finding 
in these terms: 

“The defendants had admittedly taken no steps to contest any 
of the transfers which are more than twelve years old. It is obvious 
that these transfers, therefore, go a long way towards proving the 
custom ‘alleged by the. plaintiffs. The other important item of 
documentary evidence is the wajib-ul-arz of the village.” 


The learned Judge then discusses the terms of the wajib-ul- 
arz and comes to the conclusion that they are in favour of the 
plaintiffs. On the effect of the wajib-ul-arz and the deeds of 
transfer he expresses himself in these terms: : 

“Learned counsel for the appellant contends that the sentence 
means that the zamindars have no right to eject the riyaya and the 
riyaya has no rights to mortgage or sell the house. In view, how- 
ever, of the large number of sale deeds and mortgage deeds on the 
record which prove that from 1853 right up to the present time the 
riyayas have in fact been selling and mortgaging their houses and 
shops, I would hold that the interpretation adopted by the learned 
lower court is the correct one. The wajib-ul-arz of the village, 
therefore, does not stand against the alleged custom. The appel- 
lants’ contentions to the contrary have no substance in them and 
are rejected.” 


The above-means that it is the cumulative effect of the wajib-ul- 
arz and the deeds that turned the scale in favour of the plaintiffs. 
It is also significant that even the- learned Civil Judge, who has 
gone into all the particulars in great detail, has nowhere said in 
his judgment that the deeds of transfer by themselves constituted 
sufficient evidence in favour of the custom set up by the plaintiff. 
It, therefore, falls on us to consider whether that evidence Is, 
when in conflict with the wajib-ul-arz, enough to establish the 
custom. Added to the wajib-ul-arz is the weight of the observa- 
tions of Ricuarps, C.J. in Incha Ram’s case. We, therefore, 
find that, on the one side, there is the evidence of the wajib-ul-arz 
and, on the other, the evidence furnished by the deeds—but the 
effect of that evidence has to be considered in the light of the 
observations of Sir HENry Ricnarps. If along with this. we. bear 
in mind the principle of law laid down in the case of Sri Girdhari- 
jt Maharaj and affirmed in the Full Bench case of Hafiz Mohd. 
Ahmad Saeed Khan that the prohibition against transfer has 


passed from the domain of a presumption into the domain of a’ 
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tule of law, we feel no hesitation in holding that the evidence 
furnished by the wajib-ul-arz, reinforced by such a rule of law, 
has not been outweighed by the evidence furnished by the deeds. 


We, therefore, allow the appeal, set aside the decrees of the - 
courts below and dismiss the plaintiffs suit with costs in all 
courts. 


REVISIONAL CIVIL 


Before Mr. Justice Verma and Mr. Justice Bennett 
TRILOKI NATH (Appuicent) v. LORD KRISHNA SUGAR MILLS, 
Lp. (OprosirE Pparty)* : 
Payment of Wages Act (IV of 1936), sections 3, 15, 18—Authority appoint- 
ed under section 15—Whether subordinate to High Court—Whether. 
a revision lies against the order of such authority—Civil Procedure 
Code, section 115. 


The authority appointed under section 15 of the Payment of Wages 
Act is not a court subordinate to the High Court within the meaning 
of section 115 of the Code of Civil Procedure, and as such no revision 
lies to the High Court from the order of such authority. 


Mr. Raj Bahadur Jaini, for the applicant. 

Mr. M. A. Kazmi, for the opposite party. 

The judgment of the Court was delivered by: 

BENNETT, J.:—This is an application under section 115 of 
the Code of Civil Procedure by one Triloki Nath, who was 
employed as a Cane Manager in the Lord Krishna Sugar Mills 
Ltd., Saharanpur, this company being the opposite party in the 
application. It appears that the applicant made an application 
under the provisions of the Payment of Wages Act, 1936, to the 
Commissioner appointed by the Provincial Government under 
that Act. The District Magistrate was so appointed by the 
Provincial Government to hear and decide all claims arising out 
of deductions from wages, or delay in the payment of wages of 
persons employed or paid in the area concerned. 

The District Magistrate rejected the application on the 
ground that B. Triloki Nath, though Cane Manager of the Lord 
Krishna Sugar Mills Ltd., Saharanpur, was not an employed 


“person within the meaning of section 15 of the Payment of 


_. Wages Act and, therefore. was not eligible to apply to the 





. *Civil Revision No. 545 of 1943, from an order of L. G. Lyde, District Magistrate 


“ of Saharanpur, dated the 8rd of September, 1943. 
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District Magistrate for a direction under sub-section (3) of that 
section. 


The only question which we have considered is whether an 
application in revision lies under section 115 of the Code of Civil 
’ Procedure against the District Magistrate’s order. 


If an appeal lay against the District Magistrate’s order ‘an 
- application in revision would not lie. On the question whether 
an appeal lies or does not we have been referred to a decision 
of the Sind Court, namely Mir Mahomed Haji Umar vy. Divisional 
Superintendent, N. W. Railway (1), in which it was held that an 
appeal lies both against a direction of refund and also against 
an order refusing refund. A contrary view was taken by a 
learned single Judge of this Court in Khema Nand v. East Indian 
Railway (2). 


We do not, however, think it necessary in the present case 
to express any opinion on this question. Assuming that an 
appeal did not lie, we are still unable to hold that an applica- 
tion in revision does lie. It is, not, in our opinion, possible to 
hold upon the language of the Act in question that the authority 
appointed under section 15 is for this purpose subordinate to 
this Court. Section 18 of the Act provides that the authority 
appointed shall have all the powers of a civil court under the 
Code of Civil Procedure for the purpose of taking evidence and 
of enforcing the attendance of witnesses and compelling the 
production of documents, and every such authority shall be 
deemed to be a civil court for all the purposes of section 195 
and of chapter XXXV of the Code of Criminal Procedure. 
There is no other provision in the Act which would indicate that 
such authority shall be deemed to be a civil court under the Code 
of Civil Procedure for other purposes. We do not think that 
such authority can be considered subordinate to this Court for 
the purpose of section 115 of the Code of Civil Procedure. 

We were referred to certain cases to support the argument that 
an application in revision lies, but on consideration of them we 
do not think that they are relevant. In Arvind Mills, Ltd. v. 
K. R. Gadgil (8), two revision applications were considered which 
arose out of orders passed under section 15 of the Payment of 
Wages Act, but in those cases there were appeals: against these 


orders to the Assistant Judge and the revision applications to the 


(Il) ALR. 1941 Sind 191. (2) LL.R, [1943] All. 490. 
_@) ALR. 1941 Bom. 26. 
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Bombay High Court were from orders of the Assistant Judge 
passed in appeal. There can be no. doubt that the applications 
in revision lay as they were against orders of a court subordinate 
to the High Court. The view which we take that no application 
in revision lies was taken by the Nagpur Court in Turabali v- 
Sorabji (1). It is true that a different view was taken by another 
learned Judge of the same Court in the following year in 
Shrinivas Laxmanrao Pophali y. Superintendent, Government 
Printing Press (2) but that case was decided on a consideration 
of the provision in sub-section (2) of section 17 of the Payment 
of Wages Act, whereby. it is provided that 

“Save as provided in sub-section (1), any direction made under 

sub-section (3) or sub-section (4) of section 15 shall be final.” 

The attention of the learned Judge appears to have been directed 
solely to this point, and following certain authorities he held 
that a provision to the effect that such direction shall be final 
does not exclude an application in revision. In our opinion, 
this provision is irrelevant in the circumstances of the present 
case. We have to consider primarily the provisions of section 
115. It is clear that no revision would lie if an appeal lay, and 
on this point the view taken by this Court hitherto is that no 
appeal does lie, but, as we have said, even if an appeal does not 
lie, we are not prepared to hold that an application in revision 
lies because, in our opinion, the authority from whose order thig 
application has been preferred is not a court subordinate to this 
Court within the meaning of section 115. 


Holding accordingly that no application in revision lies, we 
dismiss. this application with costs. 





Before Mr. Justice Verma and Mr, Justice Bennett 


GOVERNOR-GENERAL IN COUNCIL (DeFENpANT) v. DEBI 
SAHAI (PLAINTIFF)* 
Railways Act (IX of 1890), section 75—Non-delivery of consignment-— 
When railways can claim protection 

Where the plaintiff had proved non-delivery of consignment but the 
defendant railways had not given any evidence to show that the parcel 
had been lost or destroyed, held that advantage could not be taken of 
section 75 of the Railways Act and the railway administration was res- 
ponsible for the loss. 





*Civil Revision No. 61 of 1944, from an order of Brij Mohan Lal, Judge, Smal? 
Cause Court of Meerut, dated the 30th of September, 1943. 
(1) LL.R. [1944] Nag. 531. (2) LL.R. [1944] Nag. 540. 


ALL. ALLAHABAD SERIES 251 


Held also that in estimating the value of articles what can be looked 
at is not the point of time when the suit is brought but what would have 
been their value had they been delivered in the ordinary course. 


Mr. A. Sanyal, for the applicant. 

Mr. Jagnandan Lal, for the Opposite party. 

The judgment of the Court was delivered by: 

BENNETT?, J.:—This is a revision application against a decree 
passed by the Judge of the Small Cause Court, Meerut, in a suit 
brought by the opposite party, Lala Debi Sahai, against the 
Governor-General in Council to recover a sum of Rs.700 for 
non-delivery of a parcel containing silver articles consigned by 
Lala Debi Sahai to the railway at Meerut for delivery at Benares. 

The defendant based his defence on the provisions of sections 
75 and 77 of the Railways Act and also on section 80 of the Code 
of Civil Procedure. It has been found by the court below that 
notice was given under section 80, and as regards sectign 77 it 
has been held that no notice was required in view of the finding 
with regard to section 75. 

The sole question which concerns us is whether the case is 
covered by section 75 of the Railways Act. 

It appears that when Lala Debi Sahai sent the parcel to be 
booked through his servant the latter declared the value of the 
contents at Rs.600, but on being required to pay an additional 
amount by way of compensation for increased risk, he elected 
not to do so. This is shown by the Risk-Note Form X. Lala 
Debi Sahai would not, therefore, be able to recover the value if 
section 75 applies, because it is provided by that section that the 
" railway administration shall not be responsible for the loss, 
destruction or deterioration of the parcel or package unless the 
person sending or delivering the parcel or package to the 
administration has caused its value and contents to be declared 
or declared them at the time of the delivery of the parcel or 
package for carriage by railway, and, if so required by the 
administration, has paid or engaged to pay a percentage on the 
value so declared by way of compensation for increased risk. 

The plaintiff, as stated, brought his suit because the parcel 
was not delivered to him at Benares by the railway administration. 
He did not allege that it had been lost, destroyed or had 
deteriorated and indeed, not knowing what had happened to it. 
he could not make such an allegation. The defendant in reply 
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also did not expressly state that the parcel had been lost, destroyed 
or had deteriorated, though that might be considered implied 
by the reference to section 75. This seems at any rate to be the 
view taken by the court below from the issues framed.- There 
were two issues on this point, namely: . 


1. Whether the parcel was lost or destroyed? and- 
2. Whether the claim is barred by section 75 of the 
Railways Act? 


‘The two issues are clearly connected. 


The only party who cotld have adduced evidence to show 
that the parcel had been lost or had been destroyed was the 
defendant and no evidence to this effect was produced by the 
defendant. The court below held that the plaintiff had proved 
non-delivery, while the defendant had not proved that the parcel 
had been lost or destroyed. It concluded that section 75 did not 
apply to the case. The learned Judge awarded damages of Rs.700 
because the plaintiff’s evidence showed that the value of the 
silver, though originally Rs.600, had increased to Rs.700 at the 
time of the institution of the suit. 


_ We have been referred to a number of authorities on the 
point whether non-delivery of an article is equivalent to the loss 
of that article for the purpose of section 75. The court below 
referred to the case of Chandrabhan Prakashnath v. East Indian 
Railway Company (1) where a learned Judge of this Court 
observed : 

“There can be no doubt that if the articles be still in the 
possession of the railway administration and if they have failed to 
deliver the articles in their possession, they cannot take advantage 
of section 75 of the Railways Act. It is only when the articles have ; 
been lost by them that the respondents can claim protection under 
section 75 of the Railways Act.” 

Learned counsel for the applicant has referred to another observa- 
tion in the same judgment that 

“When a certain article delivered to the railway company is not 
forthcoming for delivery at the destination and it whereabouts are 
not known, one would say that the article has been lost.” , 

We do not consider that this. observation supports the applicant 
because it was, in our opinion, incumbent. upon the defendant 
to. show that the whereabouts of the article were not known 
before the court could hold in his favour that the pe had been 


(1) (0926) 24 ALJ. 808. 
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lost. It seems to us that it-was incumbent upon him to adduce 
some evidence to support the case which he impliedly put 
forward that the parcel had been lost. , : 
We are supported in this view by a case of the Calcutta High 
Court, East Indian Railway Co. y. Jogpat Singh (1). It was held 
by a Bench of that Court that a railway company is not entitled 
to rely upon the provisions of the risk note which pro tanto 


exempts it from liability, unless the plaintiff admits, or evidence. 


has been adduced which satisfies the Court, that a loss has 
occurred. In the case before us there has been no admission by 
the plaintiff and the necessary evidence has not been adduced. 


We were referred by the learned counsel for the applicant 
to the English case of Millen vy. Brasch (2). In that case e trunk 
was sent from London to Liverpool by rail to be shipped to Italy. 
‘Through the negligence of the defendants’ servants the trunk 
was placed in a vessel bound for America and was shipped to New 
York. Its whereabouts were not known for about 4 month and 
it was held that during this period it must be considered lost. 
The facts of this case are clearly quite different from those of 
the present case, for during the period of one month referred 
to there can be no doubt that the article could not be traced. 
"In East Indian Railway Company v. Jogpat Singh, reference 
was made to that case and also to certain questions put to counsel 
in another English case, Hearn v. L. & S. W. Railway Co, (3). 
One question put was : 

“Suppose a person delivered to a porter at a railway station a 
casket of jewels, and in consequence of. his refusal to forward it the 
casket remained for some time at the ‘station, would that be a loss 
within the Act?” : 

Another question asked was . 

A “Suppose the goods were known by the carrier to exist, but 
were not delivered by him for a month, would that be a loss with- 
in the Act?” 

The answer given by the learned Judge who delivered the judg- 
ment in the Calcutta case was— ; 

“An affirmation that in such circumstances the goods have been 
‘lost’ surely involves a distortion of the meaning of the word so 
extravagant as-to approach an abuse of the English language.” 

Learned. counsel for the applicant. referred to certain other 
cases, including one of this Court, namely, Narain Das v. East 
Indian Railway Company (4). In this case a- parcel containing 


(1) (1924) LL.R. 51 Cal. 615. (2) (1874-78}-10 Q.B.D. 142. 
(3) (1884) 10 Ex. 793. (4) (1912) LL.R. 34 All. 656. 
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silver bars was consigned from Bombay to Allahabad and. on 
~ arrival at Allahabad one of the bars was found missing. It was 
held that the circumstances justified the presumption that this 
bar had been stolen en route and that section 75 was applicable. 
We do not think that this casé is on a par with the present case 
because the fact that one bar was missing from the parcel clearly 
indicated theft. In the present case there is nothing whatever 
to show what has happened to the parcel, however probable it 
may seem that it has been stolen. 


Other cases cited are still less in point. In Secretary of State 
v. Surjyamal Haribaksh (1) it was clearly proved that the goods 
had been acquired by certain persons who wanted to defraud 
the consignor and that no one connected with the railway 
company was concerned. In the Great Indian Peninsula Railway 
Company v. Ramchandra Jagannath (2), the consignment consisted 
of account books valued at a considerable amount by the 
consignor. By mistake they were delivered to a jail, the Superin- 
tendent of which destroyed them. 


In all these casés it was clearly shown what had happened to 


‘the articles consigned. In the present case there is nothing 


whatever to show what has happened to the parcel of silver 
articles and it cannot be said that they are not still in the posses- 
sion of the defendant. It was for the defendant to establish on 
the first issue that everything possible had been done to trace the 
missing articles or to adduce some other evidence from which 
it could be inferred that the parcel had been lost. ; 

For these reasons we are of opinion that the decision of the 
court below on this point is perfectly correct. 

It is contended, however, that the court below was not 
justified in. decreeing the suit for Rs.700 when the value of the 
articles at the time of booking was stated to be only Rs.600. If 
the parcel had ‘been delivered at Benares, say within a week, it 
is unlikely that the value of the silver would have increased to 
Rs.700 by the end of this period. The plaintiff's case was only 
that it had increased to Rs.700 on the date when he brought the 
suit. We do not consider that this is the point of time which 
can be Jooked to, but that we have rather to see what would 
have been the value of the articles had they been delivered at 
Benares in the ordinary course. There is nothing on the record 

Q) (1984) LL-R. 61 Cal. 599. (2) (1918) LL.R. 43 Bom. 386. 
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which would indicate that their value at that time would have 
been more than Rs.600. ~ aa Ai 

We accordingly allow this application to the extent of 
reducing the amount decreed from Rs.700 to Rs.600 while 
maintaining the provision for future interest on the amount now 
decreed at 3 per cent. The parties will pay and receive costs in 
Proportion to failure and success in both courts, In. other 
Tespects the application is dismissed. 

REVISIONAL CRIMINAL f aesbana 
Before Justice Sir James Allsop and Mr. Justice Wali Ullah’ 
EMPEROR v. RAGHUBIR SINGH* 
Defence of India Rules, rules 8(2)(a), 90—Coins—Whether included in 
articles or things 

In one sense a coin may be treated as an article or commodity but 
in view of the special provisions in rule 90 of the Defence of India 
Rules, coins are not intended to be included within the meaning of 
articles or things referred to in rule 81. This being so, an order of the 
District Magistrate passed under the provisions of rule 81 (2)(a) of the 
Defence of India Rules that no private person should keep in his posses- 
sion small coins to a value of more than Rs.5 and no business man 
should keep in his possession such coins to the value of more than 
Rs.10 was beyond his powers and the accused could not be convicted 
for contravening such order. 

Mr. P. C. Chaturvedi, for the applicant. 


The Deputy Government Advocate (Mr. Vishwa Mitra), for 
the Crown. 


The judgment of the Court was delivered by: 


Autsop, J.:—This is an application for the revision of an 
order passed on appeal by the Additional Sessions Judge of 
Saharanpur. The applicant was sentenced by a Magistrate to 

"a fine of Rs.150 for being in possession of small coins to the value 
.of Rs.16-8-9 in contravention of an order of the District Magis- 
trate that, no private person in Saharanpur should keep in his 
possession smali coins to a value of more than Rs.5 and no 
businessman should keep in his possession such coins to the value 

“of more than Rs.10. The applicant is alleged to have been a 
.vendor of articles on a.running train. When the train arrived 
sin Saharanpur he left the station to bathe in a river and while 





"Criminal Revision No. 1185 of 1944, from an order of Shrinath, Additional 
;-Seslons Judge of Saharanpur, dated the 8th of September, 1944. 
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he was there he was searched and found to be in possession of 
the cuins to which we have referred. The main question to be 
considered is whether the District Magistrate was entitled to 
make the order which the applicant undoubtedly contravened. 
‘The District Magistrate presumably acted under the provisions 
of rule 81(2) (a) of the Defence of India Rules. It is admitted 
that the District Magistrate had power to pass orders under this 
rule. The rule gives a power to make an order providing for 
the keeping of article of things of any description whatsoever. 
‘The power is very wide and the District Magistrate was apparently 
under the impression that he could treat coins as articles and 
make an order regulating the keeping of them. There is, how- 
ever, a special provision for coins in rule 90 of the Defence of 
India Rules and we are of the opinion that the special provision 


- must override the general provision in rule 81. In one sense 


a coin may be treated as an article or a commodity but we think, 
in view of the special provisions in rule 90, that coins were not 
intended to be included within the meaning of articles or things 
feferred to in rule 81. We think the framers of the rules had 
in their minds a distinction between commodities and money, 
as such. We hold that the order passed by the District Magis- 
trate was beyond his powers and that applicant was, therefore, 
not guilty of the offence with which he was charged. We con- 
sequently set aside his conviction and acquit him. We also set 
aside the sentence of fine passed by the learned Additional 
Sessions Judge and direct that the fine or any part of it which 
may have been paid shall be refunded to the applicant. 





_ APPELLATE CIVIL 
Before Sir Iqbal Ahmad, Chief Justice, and Mr. Justice Sinha 

BENARES BANK, Lio. (DECREE-HOLDER) v. MAHARAJ KISHORE 
KHANNA  (JUDGMENT-pEBTOR) anp ALLAHABAD BANK, Lip.- 
(OPPOSITE PARTY)* 

Encumbered Estates Act (Local Act XXV of 1934), section _24(4)— 
Receiver—Appointment of—Money in the hands of receiver—Powet 
of Collector to receive—Question of. _ > 
A suit, on a mortgage, was brought in the year 1929 by the Benares 

Bank Ltd. against M, the mortgagor and with him was cited as defen- 

dant, the Allahabad Bank, as a prior mortgagee and one K, as subse- 

quent mortgagee. On the 6th of January, 1932, a receiver was appointed 





*Execution First Appeal No. 336 of 1943, from a decree of R: K. Chowdhry, 
Additional Civil Judge of Benares, dated the 12th of May, 1948. 
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by the learned Civil Judge. The preliminary decree was passed on the 
25th of May, 1933. In 1986 M made an application under section 4 of 
the U. P. Encumbered Estates Act which was, in due course, 
transmitted to the Special Judge of Benares. On the 2lst of March, 1940, 
the Special Judge passed a decree under section 14 in favour of inter 
alia the Allahabad Bank and K and sent ‘the same to the Collector 
under section 19 of the Act. The Civil Judge felt that it was not 
necessary for the receiver to function any more and passed an order. on 
the 28th of March, 1940, which was, in effect, an order removing him 
from the office. This order was challenged in appeal to the High: 
Court and a learned Judge, on the application of the Allahabad Bank, 
directed the receiver to continue till the final disposal of the applica- 
tion. Finally the High Court, left the question entirely to the discre- 
tion of the Collector. On the 17th of March, 1941 the Collector dis- 
missed the application for the appointment of a receiver on the ground 
that it was premature and directed the receiver appointed by the civil 
court to continue. Ultimately he appointed a receiver on the 8th of 
June, 1944. M had, however, in 1919 purchased some shares of the 
Benares Bank, the liquidators of which, on its being wound up, made a 
call upon the aforesaid M for the balance of the share money he owed 
to the Bank. The receiver had in his hands a sum of Rs.25,000 and 
there was a regular scramble for the amount by the Official Liquidators 
of the Benares Bank, the Allahabad Bank and M. The Collector pre- 
sumably under section 24 of the Encumbered Estates Act directed the 
receiver to deposit with him the sum for the purpose of distribution 
among the creditors, in whose favour the decree under section 14 had 
been passed. Held that while the Collector had a right to call upon the 
receiver to place in his hands the amount of profits which accrued due 
between the 6th of January, 1932 and the 2Ist of March, 1940, he had 
no right with respect to the amount realised. between the 21st of March, 
1940, the date of the transmission of decree to him, and-the 8th of Tune, 
44, the date when he himself appointed -a receiver, And- the amount of 
‘profit during this period ought to be available to the Liquidators of the 
Benares Bank, as holders of the decree of the High Court under section 
183 of the Indian Companies Act. \ 





Held also that although the shares in respect of which the decree had 
been passed, were purchased in 1919, the decree could not be deemed to 
have been passed in respect of a debt incurred before the passing of an 
order under section 6 of the Encumbered Estates Act within the mean- 
ing of section 7(1)(b) of the’ Act as the unpaid balance of share money 
was payable only on a call and the call was made in 1940 or 1941, ie. 
long after passing of the order under section 6 of the Encumbered Estates 
Act and not before that. : ata 


Held further that it will not be correct to divorce the property from 
its .usufrutt, and there is no warrant, in law, to stamp-the two with 
different legal incidents, The usufruct must, save in certain classes of 

. Cases, partake of the character of the corpus. © 
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Sir Syed Wazir Hasan and Mr. C. S. Saran, for the appellant. 
Mr. N. D. Pant, for the respondent. 
The judgment of the Court was delivered by: 


SinuA, J.:—These are three appeals, Execution First Appeal 
Nos, 336, 451, and 456 of 1943, against the judgment of the 
learned Civil Judge of Benares by which he disposed of the 
cases-of the Benares Bank, through the Official Liquidators, of 
the Allahabad Bank and of Maharaj Kishore Khanna. The 
facts axe briefly these: 


A suit, No. 117 of 1929, on a mortgage, was brought by the 
Benares Bank Ltd., against Maharaj Kishore Khanna, the mort- 
gagor, and with him were cited as defendants, the Allahabad 


. Bank, as a prior mortgagee, and certain other persons who. have: 


been described by the learned Civil Judge as the Kalia family, 
as subsequent mortgagees. On the 6th of January, 1932. Mr. 
Krishna Behari Lal was appointed receiver by the learned Civil 
Judge. The preliminary decree was passed on the 25th of May, 
1933. In 1936 Maharaj Kishore Khanna made an application 
under section 4 of the U. P. Encumbered Estates Act which 
was, in due course, transmitted to the Special Judge of 
Benares. On the 2ist of March, 1940, the Special Judge passed 
a Gecree under section 14 in favour of inter alia the Allahabad 
Bank and the Kalias and sent the same to the Collector under 
section 19 of the Act. He mentioned the nature and extent of 
the property mentioned in the notice under section 11, which 
was held liable for attachment, sale or mortgage. The Civil 
Judge felt that it was not necessary for the receiver to function 
any more and passed an order on the 28th of March, 1940, which 
was, in effect, an order removing him from his office. This 
order was challenged in appeal to this Court and a learned Judge, 
on the application of the Allahabad Bank. directed the receiver 
to continue till the final disposal of the application. An applica- 
tion was thereafter presented to the Collector by the Allahabaa 
Bank for the appointment of a receiver, but he declined the 
prayer on the ground that he could not, in face of the order of 
the High Court, make such an appointment. On the 20th of 
November, 1940, the application came up for final hearing before 
Mr. Justice Muuta who left the question entirely to the discre- 
tion of the Collector. On the 17th of March, 1941, the Collector 
dismissed the application for the appointment of a receiver on 
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the ground that it was premature and directed the ‘receiver 145-- 
appointed by the civil court, to continue. Into the details of Sonanee 
some other incidents which intervened it is not necessary to Bank, Ltd, 
enter, till we come to the 8th of June, 1944, when the Collector Maharaj 
himself appointed a receiver. , eed 
There is another chapter of events which must also be set 
forth. : i 
Maharaj Kishore Khanna had, in 1919, purchased some 
shares of the Benares Bank, of the face value of Rs.50 each, but 
he had paid only Rs.6-4 per share at the time of the allotment of 
shares. On the Ist of March, 1940, the Bank was, under the 
orders of this Court, compulsorily wound up. On the 27th of 
March, 1942, Messrs. Indu Bhushan Banerji and Abu Ali were 
appointed Official Liquidators, who made a call upon the afore- 
said Maharaj Kishore Khanna for the balance of the share 
money. 


We now come to the real matter in controversy. The 
receiver has in his hands a sum of Rs.25,000 and there is a 
regular scramble for the amount by the Official Liquidators ot 
the Benares Bank, the Allahabad Bank and Maharaj Kishore 
Khanna. 


_ The Collector, presumably under section 24 of the Encum- 
bered Estates Act, directed the receiver to deposit with him the 
sum for the purpose of distribution amongst the creditors, in 
whose favour the decree under section 14 had been passed. The 
Official Liquidators, as holders of the decree of this Court under 
section 187 of the Indian Companies Act, prayed, on the other 
hand, for its attachment for the satisfaction of their decree. 
Maharaj Kishore Khanna denies the claim both of the Liquid- 
‘ators and of the creditors and claims the money as his. 


The learned Civil Judge has rejected the claim of the 
Liquidators and the objections of Maharaj Kishore Khanna and 
ordered the money to be sent to the Collector for distribution 
amongst the creditors. : 


The Liquidators, representing the Benare’ Bank, and Maharaj 
Kishore have come in appeal. The appeal of the former is 
Execution First Appeal No. 336 of 1943 and those of the larter 
gre. the other two, namely, Execution First Appeal Nos. 451 and 
486 of 1943. 
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Sir Wazir Hasan, the learned counsel for the Liquidators, 
contends that_ the Collector had no Tight to claim any portion 
of the sum of- Bs. 25,000 which has accrued after the transmission 
of the decree by the Special Judge to the Collector under section 
19. The schedule of property appended to the decree, under~ 
section 14, and sent by the Special Judge to the Collector must 
be, he argues, treated as part of the decree and as it made no ~ 
reference to the profits realised subsequently, they cannot share 
the’ fate of the corpus or the profits already accrued. 


. This line of argument does not commend itself to us, What 
was mentioned in the decree transmitted by the Special Judge, 
was the property, covered by the mortgage, although after the 
decree the mortgage ceased to subsist and eventuated in a siniple 
money decree. It will not bé correct to divorce the property 
from its usufruct, and there is no warrant, in law, to stamp the - 
two with different legal incidents. The usufruct must, save in 
certain classes of cases, of which the Present is not one, pertaks 
of the character of the corpus. - 


He is, however, on surer grounds, when he tries to achieve 
the result by a different line of reasoning, although it is not, while 
on this point, necessary to follow the learned Civil Jutge in this 
somewhat novel reasoning, couched in picturesque language, 
when he says that the sum in the hands of the receiver was not 
“static”, but the “dynamic entity capable .of accumulation by 
coutinuous realisations by the receiver.’ 

‘The Collector had no doubt a right to appoint a- receiver 
under section 24(4) of the Encumbered Estates Act, but that he 
did only on the 8th of June, 1944. It was open to him after-the 
transmission of the decree to him on the 2Ist of March, 1940. to 
appoint a receiver. This he never did. , Indeed he rejected the 
application of the Allahabad Bank-as premature. It is true that 
on the 17th of March, 1941, he directed the receiver appointed 
by the learned Subordinate Judg t to continue, but this does not 
amount to an appointment by him. It may be that—we 
express no opinion on this point—a receiver appdinted by the 
Special Judge may be accepted and directed to continue by the 
Coliector, but this-is not the case here. No receiver was appointed 
even by the Special Judge. We are, therefore, of opinion that 
while the Collector has a right to call upon the receiver to place 
in his hands the amount of profits which accrued due between 
the 6th of January, 1932, and the 21st of March, 1940, he has 
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no right with respect to the amount realised. between the 2Ist 
of March, 1940, the date of the transmission of the decree to him, 
and the 8th of June, 1944, the date when he himself appointed 
a receiver. The amount of profits during this period ought to 
be available to the Liquidators of the Benares Bank. This 
disposes of the appeal of the Liquidators. 


We now come to the appeals of Maharaj ishre Khanna. 
He opposed the attachment of the amount in question on 
different grounds. He, in the first place, contended that the 
shares in respect of which the decree had been passed, having 
been purchased in 1919, the decree should be deemed as having 
been passed in respect of a debt incurred before the passing ‘of 
an order under section 6 of the Encumbered Estates Act, within 
the meaning of. section 7 (1) (b) of the Act, and under section 
7 (1) (@) of the Act the execution should be stayed and the order 
of attachment so far passed should be held null and void. This 
contention is obviously erroneous, inasmuch as the decree undet 
execution was not in point of fact passed in respect of a debt 
incurred before the passing of the order under section 6 of the 
Encumbered Estates Act. Maharaj Kishore Khanna admittec 
that the unpaid balance of share mioney was payable only on a 
call and that it-was about two years ago that the Official Liqui- 
dators made such a call. The debt, therefore, represented by 
the decree was incurred only in 1940 or 1941, that is, long after 
the passing of the order under section 6 of the Encumbered 
Estates Act. : , 

It is also contended that the Benares Bank not having laid 
any claim to the said unpaid balance of the share money under 
section 9 of the Encumbered Estates Act, the claim: should be 
deemed to have been discharged under section 13. The answer 
to this contention is also the same. ‘The claim came into being 
only when a call was made and not before that. 

It was lastly contended that the decree under execution is 
a nullity as it was passed in the teeth of the provisions of section 
7 (1) (b) of the Encumbered Estates Act and section 17 of the 
Presidency Towns Insolvency Act (III of 1909). It appears that 
he was adjudged an insolvent in 1929 by the High Court at 
Calcutta, but it was admitted by him that the order of adjudica- 
tion was discharged on the 10th of August, 1931. This argu- 
ment has, therefore, no force. 
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We, therefore, allow the appeal of the Liquidators of the 
Benares Bank, modify the decree of the learned Civil Judge and 
send the case back to him with a direction to restore it to its 
original number and decide the case in the light of the observa- 
tions made above. While. the Collector will be entitled to 
receive from the receiver all sums realised by him from ‘the 6th 
of January, 1932, to the 21st of March, 1940, and any sum which 
has accrued due since the 8th of June, 1944, the Liquidators wilt 
be entitled to’ the sum which accrued due between the 21st- of 
March, 1940, arid the 8th of June, 1944. : 

The parties will receive and pay costs in proportion to 
success and failure. 
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Before Justice Sir Henry Braund, Mr. Justice Wali-ullah and Mr. Justice 
’ Sinha . 
RAMESH CHAND (Crepiror) v. SHYAM LAL (CrepiTor) anp SARDA 
PRASAD anp otHers (DesTors)* . 
Encumbered Estates Act (Local Act XXV of 1934), sections 45, 46, 47— 


application for review rejected by the Special Judge—Order whether 


appealable—Whether revision lies against such order. 


Held by the Full Bench that the order of the Special Judge, first 
grade, rejecting the application for review in the proceedings under the 


Encumbered Estates Act is not open to appeal but is revisable by the 
High Court. 


Per Braund, J.: It is not lightly to be accepted that the legislature has 
provided a section or that the Provincial Government has provided a rule, 
which permits advantage to be taken of part only of order XLVII and 
allows the rest to be discarded. The right of review is itself one entire 
creation of the legislature. It has been created by one entire order under 
the Civil Procedure Code, and that order—order XLVII—is headed with 
a single word “review”. A review as known to the law, consists of the 
procedure—and the whole procedure—provided by order XLVI. A pro- 
cedure of review, which does not confirm all its incidents to order XLVI, 
is not a “review” in the sense known to the law. Putting it in other 
words, a “review” which carries with it an unrestricted right of appeal, 
or a right of appeal other than that provided by order XLVI, is not a 
“review”. Where, therefore, rule 6 made by the Provincial Government 
under section 54(1) of the Encumbered Estates Act provides that the first 
schedule to the Civil Procedure Code is to apply to proceedings under the 


United Provinces Enguimbered Estates Act, it contemplates either a review ° 


of the kind provided by order XLVII or no review at all,:since that is the 
only kind of review which is known to the law. 


Per Sinha, J.: An application for review may lie under the Code of 
Civil Procedure, but if the legislature makes a special. provision for a right 
of appeal, that right cannot be controlled by the Civil Procedure Code. 
If it does make an attempt to do that, it must fall on the plain language 
of rule 6, read with section 45 of the Encumbered Estates Act. 


Mr. M. L. Chaturvedi, for the appellant. 
Mr. G. S. Pathak, for the respondent. 
Braunp, J.:—The facts involved in this appeal are simple. 


The difficulty arises from the draftsmanship of the United Prov- 
inces Encumbered Estates Act of 1935. 


The second respondent, B. Sharda Pershad and his two sons, 
the third and fourth respondents as landlords applied for the 





*First Appeal No. 251 of 1942, from an order of Maharaja Bahadur Fal, Special 
Judge, First Grade of Etawah, dated the 29th of August, 1942. 
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benefit of the United Provinces Encumbered Estates Act, 1934. 
After taking the usual steps, the Special Judge of Etawah, who 
was a Special Judge of the first grade, on the Ist of September, 
1938 passed a decree under section 14 (7) of the Act finding the 
amounts due to the claimants against the debtors’ estate and 
giving them simple money decree for the amounts due to them. 

In these decrees, the learned Special Judge was concerned in 
particular with two claimants, one of whom is the present 
appellant, Bhatele Ramesh Chand, and the other the first respon- 
dent, Dr. Shyam Lal. The matter need not be unduly 
complicated by tracing the history of the claims of these two 


gentlemen beyond observing that, in the events which had 


happened, the latter—the appellant Bhatele Ramesh Chand— 
had in 1933 obtained a decree against the landlords, or their 
predecessors-in-title, on a mortgage of the 7th of June, 1920, 
which was itself a renewal of an earlier security of the 15th 
November, 1907. The first respondent Dr. Shyam Lal, also in 
the year 1934 obtained a decree against the landlords or their 
predecessors-in-title on a mortgage in part covering the same 
property, dated the 16th February, 1922, which was also a 
renewal of an earlier security of the 3rd October, 1918. So far 
as time goes, the decrees and the securities of the appellant—both 
original and renewed—were, therefore, respectively earlier in 
date than the decrees and the securities of the respondent, Dr. 
Shyam Lal. These two claimants accordingly came before the 
Special Judge in the Encumbered Estates Act proceedings as 
mortgagees; and, as mortgagees, there were no doubt questions 
of priority between them. 

The learned Special Judge in his judgment, of the Ist 
September, 1938 found a sum of Rs.15,000 odd due to the 
appellant in respect of his mortgage decree and a sum of Rs.7,000 
odd due to the first respondent in respect of his decree. In his 
judgment, however, the Special Judge went further than merely 
to find the amounts due under section 14 (7) of the Act. He 
also “ranked” the debts for priority under section 16 of the Act. 
It is, perhaps, questionable, though it need not be unduly 
emphasised at this stage, whether the Special Judge was wise to 
confuse his functions under section 14 (7) with those under 
section 16 of the Act and to incorporate the ranking of the debts 
under the latter section in his findings as to the amounts due 
under the former section. But, however, that may be, the 
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learned Special Judge in this case, so far as his judgment was 
concerned, did place the debts in the various classes prescribed 
by section 16. Moreover, he numbered them consecutively 
within those classes. Thus in class (4) in his judgment of the 
Ist September, 1938 he included the debts due to the first respon- 
dent and to the appellant respectively in that order numbering 
the first Tespondent’s debt as No, 2 in the class. It is this that 
has led to the difficulty, At the same time, however, the formal 
decrees were drawn up as provided by section 14 (7) of the Act 


respondent respectively. 


In 1939 an application was made to the Special Judge by the, 


appellant for an alteration in the figures of his decree, This is 
of no particular significance at the moment and was allowed. 
But on the 23rd of July, 1942 the appellant launched a more 
substantial application which is now in issue. This was an 
application purporting to be made under sections 151, 152 and 
153 of the Civil Procedure Code and for a review of the decree 
of the Ist September, 1938 (as amended) under order XLVH, 
tule 1 of the First Schedule to the Civil Procedure Code. The 
grounds of the application, shortly stated, were first that the 

_ figures of the decree of the Ist September, 1938 should be 
corrected so as to conform to the amendment of 1939, and 
secondly—and this is the material matter now-—that the order 
in which the two debts had been placed by the judgment of the 
learned Special Judge in class (4) should be reversed, so that 
the appellant's debt might appear as No. | within the class and 

- the respondent’s debt as No, 2. This, of course, proceeded on 
the view (which in My opinion was wholly misconceived) that 
some significance attached to the order in which the debts 
appeared within the various classes. If the learned Special 
Judge intended to rank the debts in order of priority within class 
4, he had, in my view, no right to do so at that stage; if he did 
not, then there was no significance to be attached to the order 
in the schedule. 

There was, of course, no difficulty as to the amendment of 
figures. But the second head of relief raised the considerable 
difficulties with which we now have to deal. 

What the learned Special Judge actually did on this applica- 
tion was that he allowed the decree to be amended as regards 
the figures, but refused to make any other alteration in it on the 
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ground—and solely on the ground—that the appellant ought to 
have applied by way of appeal, instead of by way of review. But 
he used language which made it clear that he held that the judg- 
ment of the Ist September, 1938, in placing the first respondent’s 
debt first and the appellant’s debt second, had judicially found 
that the first respondent's “debt” was entitled to priority over 
the appellant's “debt” within the class. It is fair to say that the 
learned Special Judge who passed this order was a different 
Special Judge from the one who had delivered the judgment and 
passed the decree of the Ist September, 1938, having succeeded 
him in office. He actually said: 


“In the decree passed on Ist September, 1938, the ranking of the 
debts was done.”—this was’nt strictly true, as it was only the judg- 
ment that had contained any ranking—“If the applicant was 
aggrieved against. that ranking he should have gone up in appeal. 
I am not prepared to modify the order of my learned predecessor 
dated the Ist September, 1938 and find that this application is not 
maintainable to the extent so far as relief (b) of this application 
goes... .” , 


It is this order, rejecting the review, that has given rise to the 
present appeal. It was obviously a serious matter for the appel- 
lant that the judgment of the Ist September, 1938 should be 
taken as a concluded judicial finding against him that Dr. Shyam 
Lal's mortgage, as @ mortgage, was paramount to this mortgage, 
although it is not altogether easy to perceive how, in view of 
section 18 of the United Provinces Encumbered Estates Act, any 
question of priority as between the mortgagees would arise in 
respect of the mere “debts”, irrespective of securities, contem- 
plated by the Act. That, however, is a matter which may have 
to be considered later on. . 


The first point now taken by the respondent is a different 
one, namely that no appeal or revision lies from an order made 
by a Special Judge rejecting an application for review made to 
him under order XLVI, rule 1 of the First Schedule to the Civil 
Procedure Code. This is a purely technical and preliminary 
objection, and I should desire to avoid complicating the question 
at this stage more than is necessary by considering whether a 
review application lay at all, and, if it did, what its result ought 
to have been. I-desire to confine myself at the moment to the 
simple preliminary question whether, assuming an application 
by way of review to have been the proper remedy of the appel- 
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lant, the order of the Special Judge, dated the 29th August, 1942, 
rejecting it is now open to appeal or to revision in this Court. 
It is necessary first to consider certain difficult sections of the 
United Provinces Encumbered Estates Act (hereinafter called 
“the Act’) and their construction. Chapter VI, which is headed 
“Appeal and Revision”, starts with section 45 which says: 


“(1) An appeal against any decree or order finally disposing of 
the case of a Special Judge of the first grade under this Act shall lie 
to the High Court or Chief Court, as the case may be. The period 
of limitation for appeals under this sub-section shall be ninety days. 

(2) An appeal against any decree or order finally disposing of the 
case of a Special Judge of the second grade under this Act shall lie 
to the District Judge. The period of limitation for appeals under 
this sub-section shall be thirty days. 

(2-a) An appeal shall lie to the High Court, or Chief Court, as the 
case may be, from an appellate order or decree of a District Judge 
passed under sub-section (2) on one or more of the grounds men- 
tioned in section 100 of the Code of Civil Procedure 1908. The 

' period of limitation under this sub-section shall be ninety days. 

(3) An appeal against any decision, decree or order of a Collector 
or Settlement Officer under this Act shall lie to the Board of Revenue. 
The period of limitation for appeals under this sub-section shall be 
sixty days. 

(4) The provisions of sections 5 and 12 of the Indian Limitation 
Act, 1908, shall apply to appeals under this Act. 

(5) Subject to the provisions of sub-section (2-a) the decision on 
an appeal under this section shall be final-and in deciding the 
appeal the appellate court may modify or alter or reverse any decree 
or order of the Special Judge, if in the opinion of the appellate 
court it be necessary to do so in the interest of justice and equity.” 


The next section is section 46, which gives a statutory right of 
revision. This section says: . 

“Any court empowered under section 45 to hear an appeal under 
this Act may of its own motion, or on the application of any person 
concerned, call for the record of proceedings in any case under this 
Act pending in a court from which appeals lie to such court and 
after giving due notice to the parties concerned pass such order there- 
on consistent with the provisions herein contained as it thinks fit, 
and such order shall be final.” 


Finally section 47 provides: 


“Except as provided in sections 45 and 46, no proceedings of the 
Collector or Special Judge under this Act shall be questioned in any 
court,” 

. None of these sections confers a right of review. The origin 
of the right of review. assuming it to exist, has to be sought for 
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in section 54 (1) of the Act, which gave the Provincial Govern- 
ment power to make rules. This section runs: 

“(1) The Provincial Government may make rules consistent with 
the provisions of this Act for regulating the procedure of the Collec- 
tor, the Special Judge and the Settlement Officer in proceedings under 
this Act and generally for carrying out the purposes of this Act, may 
fix the legal fees chargeable under this Act and may confer the powers 
of the Collector under this Act on any Assistant Collector of the first 
class.” 

In due course the Provincial Government did make rules 
under Revenue Department Notification No. 618/Rev., ‘dated 
the 10th August, 1935. The relevant rule for our purposes is 
rule 6, which says: 

“Proceedings under this Act shall be governed by the provisions 
of the Code of Civil Procedure of 1908, for the time being in force, 
so far as they are applicable and not inconsistent with the provisions 
of the Act and legal fees.” 3 

The preliminary objection can be very shortly stated. It is 
that, assuming that the Act and the rules made under it allow 
a review at all, they must be held to allow that review under 
order XLVII of the First Schedule to the Civil Procedure Code 
with all the incidents of a review under that order. One of the 
incidents of a review under order XLVII of the Civil Procedure 
Code is a restricted right of appeal, which the order itself very 
carefully limits. No doubt the High Court could alter order 
XLVIH, if it chose to. But it has not, and it is common ground 
that, if the right of appeal from the order of review of the 29th 
August, 1942, with which we are now dealing is governed by the 
right of appeal which would be allowed from an ordinary order 
in review to which order XLVII applies, then inasmuch as the 
review so far as the second part of the relief was concerned. was 
rejected, there could be no appeal. 


The view that, in providing for a right of review under the 
Act—or rather in making it possible for the Provincial Govern- 
ment to provide by rule for a right of review under the Act—the 
legislature and the Provincial Government intended that order 
XLVII should be applied (if at all) as a whole, in one which, 
I confess, appeals to me on the general principle that a person 
cannot accept a benefit without any inherent burden attached 
to it. But the answer to the question appears really to depend 
on the construction of section XLV of the Act. If that section 
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Chief Court, as the case may be, from any and every order made 
by the Special Judge in that capacity no matter what it is, then 
it would appear to be sufficiently wide to allow an appeal from 
an order made by him in review, notwithstanding that such 
order were actually made under order XLVII rule 1 of the First 
Schedule to the Civil Procedure Code, incorporated by reference 
in the Act by rule .6 of the tules made under it. But even that 
would not preclude the limitation imposed on appeals by rule 
7 of order XLVI, unless it has also to be held that such a limita- 
ton is not “consistent with the provisions of this Act.” in other 
words it comes down to whether the word “any” in section 45 (1) 
of the Act means “every,” so as to make it mandatory that a right 
of appeal shall be Open in respect of every decree or order which 
the Special Judge as such may make, so long as it has the effect 
of “finally disposing of the case,” whatever those words may 
mean. 

Section 45. (1) of the United Provinces Encumbered Estates 
Act is a strange piece of draftsmanship. It reads: 

“An appeal against any decree or order finally disposing of the 
case of a Special Judge of the first grade under this Act shall lie to 
the High Court or Chief Court, as the case may be... .” 

Before dealing with the construction of these words it is to 
be noticed that the rule-making power of the Provincial Govern- 
ment under section 54 (1) of the Act is itself a power limited to 


the making of rules “for regulating the procedure of . . . the 
‘Special Judge . . . and generally-for. carrying out the purposes 
‘of this Act... ” I myself doubt‘ whether the power 


contained in this section enabled the Provincial Government by 
~ rule, or by incorporating in the Act by reference the First 
Schedule of the Civil Procedure Code, to confer on Parties to 
proceedings under the United Provinces Encumbered Estates 
Act any substantive right of appeal that is not provided for by 
the Act itself. A Tight of appeal is a substantive right and is not 
a matter of procedure; still less it is a matter of procedure “‘of 
the Special Judge.” (Attorney General v. Sillam (1); Colonial 
Sugar Refining Company Ltd. vy. Troing (2); Newman v. Klausner 
(3). 
It may, however, be that a right of review is. for this purpose, 
a different thing from a right of appeal. A review is a continua. 
(1) (1862—64) 10 H.L.C. 704 (790 et. 19) Flank] & 21m somes 
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tion of the proceedings before the court itself which made the 
order to be reviewed. In this sense it may perhaps be distinguish- 
able from a right of appeal, which is a right to obtain another 
hearing from another court. It may be said, therefore, that a 
right of review is merely a right to continue the case by having 
it reheard on certain limited points before the same court which 
heard the matter originally and is in that sense a matter of 
“procedure”. Assuming without deciding that’ this is so, 1 am 
prepared to accept it for the purpose of the preliminary objection 
that the effect of rule 6 of the rules made by the Provincial Gov- 
ernment under the Act was to incorporate the provisions of 
order XLVII, rule | in respect of review in the procedure of 
the Special Judge under the Act. 

This does not, however, solve the question of the meaning 
of section 45 (1) of the Act in respect to whether, even assuming 
a review to be allowed, an appeal from an order rejecting a 
review is governed by the limited appeal provisions of order 
XLVI or has been enlarged by section 45 (1) of the Act. Section 
45 (1) of the Act seems, as a matter of language, to admit of an 
almost indefinite number of constructions. There is the ques- 
tion what is meant by “‘the case”. When that has been solved, 
there is the question what is meant by the words “‘any decree or 
order finally disposing of the case”; and finally there is the 
question what can be the meaning of the words “under this Act” 
in the position in which they stand in the section. . This last 
question alone admits of at least four different constructions. 
Grammatically the words “under this Act” appear to qualify the 
words “‘Special Judge of the first grade.” This, however, is. to 
my mind impossible, as it would involve making use of the 
expression “Special Judge of the first grade under this Act” in 
this section and nowhere else in the Act, since obviously it is 
not used in that sense in section 47. The words ‘under this 
Act” could qualify “any decree or other order finally disposing 
of the case,” so as to read “‘any decree or order under this Act 
finally disposing of the case.” . Or, again, they might qualify 
only the words “case”, and in that event the section would read 
“. . any decree or order finally disposing of the case under this 
Act.” Finally there is a possible construction that the words 
“under this Act” might relate to the words “shall He’ which 
immediately follow. In that case, the section would read “An 
appeal against any decree or order . . . shall lie under this Act 
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to the High Court... . . ” This is very puzzling. The one 
construction I believe to be impossible is the strictly grammatical 
construction of the words as they stand, namely that “under this 
Act”’ qualifies “Special Judge”. In my view the most reasonable 
construction is the second one referred to above, namely that 
“under this Act” qualifies the words “decree or order” and that 
the whole sub-section should then read : 

“An appeal against any decree or order under this Act of a Special 


Judge of the first grade finally disposing of the case shall lie to the 
High Court or Chief Cowrt, as the case may be. . . .” 


This requires considerable rearrangement of the words of the 
section, but I confess that I see no alternative in a case like this. 
Even more important for the present purpose is the construc- 
tion of the words “finally disposing of the case.” What is meant 
by it? The decree or order has to “dispose of” something 
“finally”, And what has to be finally disposed of is not “a” 
or “any” case, but “the” case. At first sight, there is an inclina- 
tion to say that the Act means what it says and that it is “the 
case under the Act” (i.e, the whole application so far as the 
Special Judge is concerned under the Act) that has to be firially 
disposed of by the decree or order, and not some miscellaneous 
or interlocutory application made in the course of “‘the case”. 
In this connection a difference in language is to be noticed 
between section 45(1) of this Act and section 115 of the Civil 
Procedure Goede, which says: 
“The Hign ‘Courtmay ~call for the record of any case which has 
been decided by any court sufbéiWigiate to such High Court. 
‘There the indefinite article is used “TP ths view of the matter 
is right, then it bas to be considered. whether an ‘order made by 
a Special Judge in review under order XLVIH, rule 1 is an order 
“finally disposing of the case”. I am aware that the word “case” 
bears a wide meaning. as in Suraj Pali v. Arya Pratinidhi Sabha 
(1). But what we are considering here are the words “‘the case” 
in the context of this Act. I doubt whether such an order does 
finally dispose of “the” case. The case was “finally disposed 
of” by the original order made by the Special Judge under section 
14(7) of the Act. In this case it was the order of the 29th August, 
1942. That, to my mind, was the order of the Special Judge which 
finally disposed of “‘the’’ case; and, even if altered on review, it 
would none the less remain the order finally disposing of ‘‘the”’ case. 
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the order of the 1st September, 1938, but would merely effect some 
alteration in or modification of it. In this respect it is different 
from an order made in appeal or revision. In my view the 
review machinery of the Civil Procedure Code is _ essentially 
different from an appeal or revision, in that no order is substituted 
for the original one, but the original order stands, with or without 
some variation in it. : 

As a matter of construction, therefore, {| have considerable 
doubt whether an order rejecting an application for review can 
be said to be “an order finally disposing of the case’. Nor am 
I convinced that, even if it were, it would be an order made 
“under this Act”. This presupposes that my placing of the 
words “under this Act” above is right. If it is, then I am 
inclined to think that an order in review made by the Special 
Judge under order XLVII, which has been applied to the Act 
as a matter of procedure under the rule-making power of the 
Provincial Government, is an order made under the First 
Schedule to. the Civil Procedure Code and not “under this Act”. 
No doubt, order XLVII owes its application to the case indirectly 
to the power contained in section 54 of the Act. But that is, 
I think, a different thing from saying that an order in review 
in such circumstances as these is made “under this Act” and not 
“under the Civil Procedure’ Code”. 

I think, moreover, that it is not lightly to be accepted that 
the legislature has provided a section, or that the Provincial 
Government .has provided a rule, which peimits advantage to 
be taken of part only of order XLVII and allows the rest to be 
discarded. The right of review is itself one entire creation of 
the legislature. It has been created by one entire order under 
the Civil Procedure Code, and that order —order XLVII—is 
headed with a single word “review”. A “review”, to my mind, 
as known to the law, consists of the procedure—and the whole 
procedure—provided by order XLVII. A procedure of review, 
which does not conform in all its incidents to order XLVII, is 
not, I think. a “review” in the sense known to the law. Putting 
it in other words, a review which carries. with it an unrestricted 
right of appeal, or a right of appeal other than that provided 
by order XLVI, is not a “review”. Where, therefore, rule 6 
provides that the First Schedule to the Civil Procedure Code is 


_to apply to proceedings under the United Provinces Encumbered 


Estates Act, it contemplates either a review of the kind provided 
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by order XLVII, or no review at all, since that is the only kind 
of review which is, in my opinion, known to the law. 

Finally, I find no necessary inconsistency between the applica- 
lion of order XLVII together with its appeal restrictions and 
section 45 (1) of the Act. I am not prepared to give to the 
word “any” a necessary meaning of “every”. Though the word 
“any” is a word of indefinitely wide application, the books are 
full of cases in which in a context it has heen given a restricted 
meaning (e.g. Re. Copp (1); Ex parte Bagster (2); Irwell v. Eden 
(3) and Tobacco Pipe Makers vy. Woodroffe (4). In my opinion, 
the word “any” in section 45 (1) of the Act means any decree or 
order “which is appealable”. It indicates, not that every single 
order that proceeds from the mouth of a Special Judge shall be 
appealable, but that those orders that aie appealable shall lie 
to the High Court or the Chief Court, as the case may be. If 
this were not so, I can‘see no purpose for the words “finally 
disposing of the case”. If every order is tv be appealable, then 
it would be otiose to ‘confine appealable decrees or orders to 
those which finally dispose of the case. In my judgment the real 
effect of the incorporation of the whole of order XLVI of the 
Civil Procedure Code in the “procedure of the Special Judge 
is not that it has produced an inconsistency, but that it has 
added an entire piece of new procedure to the procedure under 
the Act which he already had. This new procedure must be 
taken as a whole and it spedues | not, I think, an inconsistency 


but an addition. TERT 


There is, I think, authority whith “en’the whole, supports 
this view. A similar point arose in this Court under the 
Provincial Insolvency Act in Munnu Lal y. Kunj Behari Lal (5) 
and more recently under the same Act in 1935 in the Patna 
High Court in Nanak Ram Moti Lai v. Jugal Kishore Marwari 
(6). In the latter case a Bench of the Patna High Court refused 
an appeal from the rejection of a review of an order dismissing 
an insolvency petition on the ground that, although a right of 
review was expressly incorporated in the procedure of insolvency 
by section 5 of the Provincial Insolvency Act, it was in reality 
an appeal derived directly from order XLVII of the Civil 
Procedure Code and, therefore, an order in review from which 
an appeal was precluded except in conformity with the provi- 

(1) (1881) 6 Q.B.D. 607. (2) (1883) 24 Ch.D. 477. 


(3) (1887) 18 Q.B.D. 588. (4) 1827-28) 7 B. & C. 838. 
(5) (1922) T.L.R. 44, All. 605. (6) AIR. 1935 Pat. 177. 
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sions of the order itself. No doubt, there are some differences 
between these cases and ours; but the decisions do proceed on 
the view that, where a right is conferred to have resort to the 
particular procedure of review under the Code, it must be taken. 
if taken at all, with all the incidents of a review under order 
ALVH. It is right to point-out that learned single Judges of 
both the Punjab and the Madras High Courts have taken an 
Opposite view so far as an appeal from an order of review is 
concerned made in insolvency proceedings governed by the 
Provincial Insolvency Act (Sher Singh v. Bishan Lal Suraj Bhan 
(1) and Chidella Veerayya v. Kallam Ketireddi (2). In the 
latter case the learned Judge dissented from the view of the 
Bench of the Patna High Court referred to above. A further 
Girect authority, however, in favour of the view I have myself 
expressed above—and one, moreover. under the Encumbered 
Estates Act itself in reference to section 45—is the very recent 
decision of a Bench of the Oudh Chief Court in Mst. Roop 
Kunwar v. The Deputy Commissioner of Kheri (3) following 
its own decision in Mst. Ray Kunwar v. Gaya Prasad (4). The 
latter decision, though the reasons of the learned Judges are not 
given as fully as they might be, is directly in point, and I think 
that the reasoning implied is much the same as that which I 
have adopted above. 

For these reasons my opinion is that an appeal from an order 
rejecting a review is governed by the provisions of order XLVII, 
rule 7 of the Civil Procedure Code and not by section 45 (1) 
of the United Provinces Encumbered Estates Act. I think that 
this construction gives effect to the manifest intention of the 
legislature, without doing violence to the words of the Act. - Nor, 
in my opinion, does it produce any inconsistency. In my 
judgment, therefore. this appeal does not lie. 

But-we have been asked-to treat the present appeal, not only 
as an appeal, but as an application in revision. I entertain a 
strong objection in principle to using a roving revisional jurisdic- 
tion to circumvent a law which limits an appeal; and I should, 
where it is necessary, very willingly concur with the Bench of 
the Patna High Court which said in the case to which I have 
referred above. that “. . . it would not be proper to utilise the 
power of the court in revisions in order to entertain an appeal 
where an appeal is expressly prohibited by the Civil Procedure 


(k ALR, 1937 Lah. 568. (2\ ALR. 1941 Mad. 588. 
(3) [1945] A.WeR. (C.C.) 69. (4) ALR. 1948 Oudh 214. 
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Code... .” But it is not necessary in this case to put it only 1945 
on that ground, the right to a revision in the case of “proceedings “Ramesh 
in any case under this Act” is defined by section 46 of the Act hand 
itself. The power of revision is confined to cases which are Shyam Lal 
“pending”. I do not think that this case ander the Act is any 
longer ‘‘pending”’, since it was disposed of by the decree of the Braund, J. 
learned Special Judge under section 14(7) of the Act. This is 
a view which is supported by authority both of our own Court 
and of the Chief Court (Mohammad Ali v. Bhavi Dulhin (1) and 
Hari Ram v. Shyam Bahadur (2). In the former of these two 
cases Mr. Justice RACHHPAL SINGH said: 
“Under this section the power of the court of revision is confined 

to cases which are pending and has no reference to cases which have 

already been decided and are therefore no longer pending. In the 

case before me, it was open to the applicant to prefer an appeal 

against the order of the court below. For some reason they did not 

do so. Ordinarily, a litigant should not be heard in revision if he 

deliberately elected not to avail himself of his remedy by way of 

appeal which was open to him. If the arguments of learned counsel 

for the applicants were accepted then. it would mean that it is open 

to litigants to ignore the provisions relating to filing of appeal and 


to come to court by way of revision in each case and thus evade pay- 
ment of court-fee.” 


In the latter case a Bench of the Oudh Chief Court took the 
same view and treated the order of the Special Judge under 
section 14 of the Act and the sending of the decree to the 
Collector as putting an end to any pendency of the case so as to 
permit of a revision under section 46 of the Act. For these 
Xeasons, even had I been willing to treat the present appeal, 
‘Which, in the view I have taken, is a prohibited appeal, as a 
revision, I should still have felt constrained to say that it would 
be a misuse of revisional jurisdiction to employ it as a mere subs- 
titute for a forbidden appeal. 

For the reasons I have already explained, in my Opinion no 
appeal is in this case by law allowed. Nor can 1 reconcile myself 
to paying lip service merely to the statute by holding that, where- 
as an appeal is disallowed by law, an actual appeal may in fact 
be had merely by the expedient of calling it a revision. If the 
result of this view is harsh, (as I am afraid it may be) I regret 

“that it must, in my opinion, remain one of those hard cases which 
should not be permitted to make bad iaw. 

In my opinion, therefore, the respondent ought to succeed 


in his preliminary objection and this appeal, both as an appeal 
(1) [19897 A.L.]. 673. (% 719411 AWR (CC Rev fer 447 
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and a revision, ought to be dismissed. I understand that one 
of my learned brothers takes the same view as I do as to 
admissibility of the appeal; but that they concur in thinking, 
contrary to my view, that the appeal should, notwithstanding. 
be treated as a revision. The appeal inust accordingly be treated 
as a revision, and, in that view of the matter, I agree with them 
in thinking that the case should be referred back to the Speciai 
Judge with a direction that he is tv attach no significance as 
regards relative priorities to the numbering of the debts within 
class 4; but is now to determine their relative priorities inter se 
on merits according to law, assuming, of course (as to which I 
express no opinion) that any question of priority arises at this 
stage. . ‘ 

WALLI-ULLAH, J.:—This is an appeal against an order dated 
the 29th of August, 1942, passed by a Special Judge of the first 
grade by which he rejected an application which was in effect an 
application for review of a judgment and decree in proceedings 
under the Encumbered Estates Act. ‘There is a prayer appended 
to the memorandum of appeal to the effect that in case this Court 
holds that no appeal lies the appeal may be treated as a revision. 

Briefly put the relevant facts are these: 

On the 15th of November, 1907, Brij Kishore, grandfather 
of Sharda Prasad, respondent No. 2, executed a mortgage in 
favour of Shyam Behari Lal, father of the appellant Ramesh 
Chand. On the 7th of June, 1920, a fresh mortgage was executed 
in lieu of the mortgage of 1907 in favour of Shyam Behari Lal. 
Jn 1933 Ramesh Chand obtained a decree on the basis of his 
mortgage. On the 3rd of October, 1918, one Badri Prasad made 
a mortgage in favour of Dwarka Prasad, father of Dr. Shyam 
Lal, respondent No, 1. Badri Prasad subsequently transferred 
his equity of redemption in favour of Gaurey Lal, father of 
Sharda Prasad, respondent No. 2. On the 16th of February, 
1922, Gaurey Lal executed a fresh mortgage in lieu of the 
mortgage of 1918 in favour of Dwarka Prasad. In 1934 Dr. 
Shyam Lal also obtained a decree on the basis of his mortgage. 
In 1936 Sharda Prasad respondent No. 2, and his two sons, 
respondents Nos. 8 and 4, applied under section 4 of the U. P. 
Encumbered Estates Act, both Ramesh Chand, the appellant, 
and Dr. Shyam Lal, respondent No. 2, put in their claims. as 
secured creditors and the learned Special Judge determined the 
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on the Ist of September, 1938. The decree (No. 15 of 1933) in 
favour of Ramesh Chand appellant was for Rs.15,482-2 and the 
decree (No. 41 of 1934) in favour of Dr. Shyam Lal was for 
Rs.7,306. The learned Special Judge by his judgment dated 
Ist of September, 1938, also appears to have ranked the debts in 
favour of these two creditors putting them both in class 4 of 
section 16 but he put down the decree in favour of Dr. Shyam 
Lal at serial No. 1 and the decree in favour of Ramesh Chand 
appellant at serial No. 2 within the same class, namely class No. 
4. On the 27th of October, 1939, Ramesh Chand appellant 
filed an application in the court of the learned Special Judge for 
the amendment of his decree. This prayer was granted by order 
dated the 24th of September, 1940. On the 23rd of July, 1942. 
Ramesh Chand appellant filed another application. It purported 
to be under sections 151, 152 and 153 tead with order XLVII, 
tule 1 of the Code of Civil Procedure. ‘There were two prayers 
in this application: (a) that the figures of the decree dated the 
Ist of September, 1938, should be corrected so as to conform to 
the amendment allowed by the order dated the 24th of September, 
1940, and (b) that the order in which the two debts due to the 
appellant and Dr. Shyam Lal respectively had been placed in the 
ranking of the debts, under class 4 of section 16, by the judgment 
of the learned Special Judge, should be reversed so that the 
appellant’s debt might appear at serial No. 1 and the respondent 
Dr. Shyam’ Lal’s-debt: might appear at scrial No. 2 within the 
same class. The learnett Speeialjudge who was the successor- 
in-office to the learned Judge who fad ‘passed the decree on the 
"WF '6E September. 1938, and later allowed the application for 
amendment on the 24th of September, 1940, by his order dated 
the 29th of August, 1942, granted the first prayer and ordered 
the decree as passed on the Ist of September, 1938, to be corrected. 
He, however, declined to grant the second prayer as he was of 
the view that in the decrees passed on the Ist of September, 1938, 
the ranking had already taken place. He went on to observe 
that if the applicant Ramesh Chand felt aggrieved thereby he 
should have gone up in appeal. It is this order of the learned 
Special Judge that is sought to be challenged by means of this 
appeal. 

At the hearing a preliminary objection has been taken on 
behalf of the respondents to the effect that the order of the 
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ings under the Encumbered Estates Act is not open either to 
appeal or to revision in this Court. 


Before taking up the two questions involved in the preliminary 
objection it is necessary to consider the relevant provisions of 
the U. P. Encumbered Estates Act. Chapter 'VI of this Act deals 
with “appeal and revision’; section 45 which provides for appeals 
reads: 


45. (1) “An appeal against any. . . decree or order finally disposing 
of the case of a Special Judge of the first grade under this Act shall 
lie to the High Court or Chief Court, as the case may be. The 
period of limitation for appeals under this sub-section shall be 
ninety days.” 


The provisions of section 45 (1) as they originally stood when 
the Act was passed in 1934 were these: 


“ An appeal against any decision, decree or order of a Special Judge 
of the first grade under this Act shall lie to the High Court or Chief . 
Court as the case may be. The period of limitation for appeals 
under this sub-section shall be ninety days.” 


These provisions clearly indicated that an appeal was provided 
against every decision, decree or order of a. Special Judge of the 
first grade. ‘The legislature, however, intervened and by Act 
XI of 1939 provided that the word “decision” be omitted from 
this sub-section and’ the words “finally disposing of the case” 
immediately after the expression “decree or order” were inserted. 
The object of the Igislature appears to have been to restrict the 
possibility of delay in proceedings before the Special Judge by 
providing that an appeal would lie only against a decree or order 
finally deciding the case. 


Section 46 which provides for revisions reads thus: 


“ Any court empowered under section 45 to hear an appeal under 
this Act may of its own métion, or on the application of any person 
concerned, call for the record of proceedings in any case under this 
Act pending in a court from which appeals lie to such court and 
after giving due notice to the parties concerned pass such order there- 
on consistent with the provisions therein contained as it thinks fit, 
and such order shall be final.” 


Lastly section 47 says: 


“Except as provided in sections 45 and 46, no proceedings of the 
Collector or Special Judge under this Act shall be questioned in any 
court.” 
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It should be noted that there is no Specific provision for 
“review” in this Act, but section 54 empowers the local Govern- 
ment to make rules. That section reads: 


54. (1) “ The local Government may make rules consistent with 


the provisions of this Act for regulating the Procedure of the Collec. - 


tor, the Special Judge and the Settlement Officer in proceedings under 
this Act and generally for carrying out the purposes of this Act, may 
fix the legal fees chargeable under this Act and may confer the 
powers of the Collector under this Act on any Assistant Collector of 
the first class.” 
In exercise of the powers conferred by section 54 rules were 
framed by the Provincial Government and the relevant rule (as 
amended) for Rurposes of this case is rule 6 which reads thus: 


So far as they are applicable and are’ not inconsistent with the 
provisions of the Act and of the rules. The Encumbered Estates 


Provisions would obviously have no application. 


Taow proceed to examine the preliminary objections, The 
first question is: Is the appeal competent? The learned counsel 


of. as a whole or not at all and as rule 7 thereof prohibits an 
appeal against. an order rejecting an application for review it 
follows, as it is ‘argued, that the present appeal is incompetent. 
’ For determining whether this argument has any substance in it 
it is necessary, in my judgment,.’first of all to examine the 
Provisions of section 45 of the Act which: provides for an appeal. 
@n a. proper construction of this: section if it be held that an 
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1945 appeal lies in a case like the present then obviously the provisions 





Fisch of the Civil Procedure Code, if any, including rule 7 of order 
Ghand XLVII being “inconsistent with the provisions of the Act” would 
Shyam Lal be entirely inapplicable. The question, therefore, is does the 
present appeal fall within the scope of section 45 (1) of the 
Walieullah, Act? It would appear from the provisions of this section that 
J." an appeal is provided only against certain decrees or orders and 
not against all decrees or orders which may be passed by the 

Special Judge. The provisions of the section are couched in 
language which, to my mind, is not at all clear and creates various 
difficulties as regards the construction which has to be put upon 

these provisions. In the first place the expression “any decree 

or order finally disposing of the case” requires, to start with, a 

clear idea as to what the words “the case” really mean. Do these 

words mean the same thing as is meant by the expression “any 

case” as used in section 115 of the Civil Procedure Code or are 

they wider or narrower? Again, the expression “under this 

Act” occurs immediately after the words “A Special Judge of 

the First Grade”. The question is: Is the expression “under 

this Act” applicable to the expression ‘‘a Special Judge of the 

First Grade” or to the expression “any decree or order finally 
disposing of the case”? Learned counsel for the respondents has 

argued that the provisions of this section give a right of appeal 

only against decrees or orders passed under the specific provisions 

of this Act and not-against decrees or orders which may be passed 

under other provisions of the law applicable e.g., under the Civil 
Procedure Code. The argument in substance comes to this that 

the order passed by the learned Special Judge on the application 

for review was not an order passed under the provisions of this 

Act, but one passed under the provisions of order XLVII of the 

Civil Procedure Code. There would, therefore, according to 

this contention, be no appeal in the present case. The learned 
counsel would read the expression “under this Act” as applicable 

to the “decree or order’ passed by the Special Judge. The 
argument addressed by the other side, however, is that the 
expression “under this Act” in the place where it occurs in this 
section, must be held to govern the expression which immediately 
precedes it, viz. ‘‘a Special Judge of the First Grade”. The point 

js not free from serious difficulties. It would, however, in my 
opinion be helpful to consider the provisions of section 47 

awwhere also the expression “under this Act” occurs immediately 
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after the words “Special Judge”. So far as section 47 is concerned 
the provisions read thus: 

“ Except as provided in sections 45 and 46 no proceedings of the 
Collector or Special Judge under this Act shall be questioned in any 
court.” 

It seems to me that it is difficult to hold that the words “under 
this Act” in section 47 are applicable only to the “Special Judge” 
and not to the “Collector”. It follows, therefore, that the 
provisions of section 47 when expanded, may be read like this: 

“... No proceedings of the Collector under this Act shall be 
questioned in any court. Similarly no proceedings of the Special 
Judge under this Act shall be questioned in any court.” 

Obviously the legislature must be deemed to have used the 
expression “under this Act’, in the two sections, in the same sense. 
An examination of the scheme and the provisions of this Act 
would make it abundantly clear that there are no provisions 
contained in it for the appointment of an officer called a Collector 
under this Act. It is clear, therefore, that the expression “under 
this. Act” is necessarily applicable to the “proceedings” and does 
not govern the expression “the Collector or the Special Judge”. 
It seems to me that the proper interpretation of the expression 
“under this Act’ as contained in section 45 (1) would be that 
it refers to the words “decree or order” and not to the expression 
“a Special Judge of the first grade”. An appeal can, therefore, 
lie within the provisions of this section only against a decree 
or order which is passed under the provisions of this Act. There 
being no provision for a review contained in the Encumbered 
Estates Act, the application for review was entertained by the 
. learned Special Judge under the provisions of order XLVII of 
the Civil Procedure Code. ‘The learned Judge, therefore, must 
be held to have passed the order in question in pursuance of the 
provisions of order XLVII and not in accordance with the provi- 
sions of the Encumbered Estates Act. In this view of the 
interpretation of section 45 of the Act it would appear that 
the appeal does not come within the scope of section 45 and 
therefore the appeal is incompetent. ‘ 

In the view which I have taken about the construction to be 
put on the expression “under this Act” as contained in section 
45 (1) of the Encumbered Estates Act, it is not really necessary 
to discuss the implications of the expression “the case” which 
occurs in an earlier part of this sub-section. It may well he 
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that the expression “the case”, is not synonymous with the case. 
or the proceedings started by means of the application under 
section 4 of the Act. Before the proceedings in the court of the 
Special Judge finally terminate there may be objections filed by 
different parties, e.g., objections relating to the property, which 
are disposed of under section 1] of the Act. Decisions on such 
objections are to be deemed to be “decrees” of civil courts of 
competent jurisdiction and as such clearly open to appeal. In 
the case of Mst. Raj Kunwar v. Gaya Pershad (1), two learned 
Judges of the Oudh Chief Court, in a case which “was on all 
fours with the present, have observed : 

“ Section 45 (1) contemplates an order passed by the Special Judge 
under the Encumbered Estates Act and it is only against that order 
finally disposing of the case that an appeal has been provided under 
section 45 (1).” 

{t was held that in proceedings under the Act, an order by the 
Special Judge, rejecting an application for review was not an 
order under the U. P. Encumbered Estates Act but an order 
under the Civil Procedure Code and therefore section 45 (1), 
U. P. Encumbered Estates Act, does not. apply and an appeal is 
barred by order XLVII, rule 7 of the Civil Procedure: Code. 
The same line of reasoning has been adopted in the case of Mst. 
Roop Kunwar v. Deputy Commissioner, Kheri (2) by a Bench 
of two learned Judges of the Oudh Chief Court. The observa- 
tions in the judgment in Roop Kunwar’s case make it abundantly 
clear that the principle of the decision of Mst. Raj Kunwar’s 
case was fully affirmed in this case. Again in the case of Firm 
Nanak Ram Moti Lal v. Jugal Kishore Marwari (2), two learned 
Judges of thé: Patna High Court held tha: no appeal lay from 
the order refusing review in proceedings in insolvency. ‘That - 
was the case of an appeal under section 75 of the Provincial 
Insolvency Act against the order of the District Judge whereby 
he had dismissed an application for review of an earlier order 
passed by his predecessor in office. It was contended in that case 
that as there are special provisions for appeals contained in 
section 75 of the Provincial Insolvency Act the provisions of order 
XLVII. rule 7 could not be held to apply to the order under 
appeal. This contention was repelled by the learned Judge who 
held: 

“There is nothing in the Provincial Insolvency Act itself which 
authorises the District Judge to review his orders; and in fact the 


() ALR, 1943 Oudh 214. (2) [1945] A-W.R: (C.C) 69. 
(3) ALR. 1935 Pat. 177. . 
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petition for review which was Presented to him purported to be a 
petition under order XLVII, rule 1, of the Civil Procedure Code, 
which the Judge was empowered to entertain under section 5, Prov- 
incial Insolvency Act. It is clear, therefore, that no appeal can be 
entertained from the order refusing review.” 
It may be observed that section 5 of the Frovincial Insolvency 
Act, like rule 6 framed by the Provincial Government under 
powers conferred by section 54 of the U. P. Encumbered Estates 
Act, provides for the application of the Civil Procedure Code 
to proceedings. under the Insolvency Act. 


In the case of Munnu Lal vy. Kunj ‘Behari Lal (1) which was 
also a case under the Provincial Insolvency Act, two learned 
Judges of this Court appear to have taken a somewhat similar 
view. 


On the other hand the cases of Sher Singh v. Firm Bishan Lal 
Suraj Bhan (2) and of Chidelia Veerayya v. Kallam Kotireddi (3), 
have been relied upon by the learned counsel for the appellant. 
They are both cases under the Provincial Insolvency Act. In 
Sher Singh’s case it was held by a learned single Judge of the 
Lahore High Court that the provisions of the Civil Procedure 
Code are made applicable to insolvency proceedings by section 
5 of the Provincial Insolvency Act; but those proceedings are 
subject to the provisions of the Insolvency Act. Consequently 
when the right of appeal is expressly regulated by section 75, 
Provincial Insolvency Act, it should not be taken to be governed 
by the provisions of order XLVH, rule 7 of the Civil Procedure 
Code. Similarly in the case of Chidella Veerayya v. Kallam 
Kotireddi, a learned Judge of the Madras High Court held as 
follows: 

“Section 5 of the Act, makes the Civil Procedure Code applicable 
only subject to the provisions of the Act, that is to say, whenever any 
provision of the Civil Procedure Code is in conflict with an express 
provision in the Insolvency Act, the latter provision shall prevail. 
Section 75 of the Act clearly provides for a right of appeal to the dis- 
trict court from an order made in. the exercise of insolvency 
jurisdiction by a court subordinate to it, and this provision must 
be taken to override order XLVIL, rule 7 in so far as it bars a right 
of appeal from an order rejecting an application for review.” 


With regard to the above two cases it must be noted that it was 
definitely held in both of them that the appeal clearly lay under 


(1) (1922) ELL.R. 44 All. 605. (2) ALR. 1987 Lah. 368. 
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the provisions of section 75 of the Provincial Insolvency Act. 
It is, therefore, obvious that the provisions of order XLVII, rule 
7 of the Civil Procedure Code which prohibit an appeal being 
inconsistent with the provisions of section 75 were held to be 
inapplicable. t 


In the view of the matter which has commended itself to me 
it is clear that in the present case no appeal lay under the 
provisions of section 45 of the Act. That being so, there is no 
guestion of an inconsistency, or conflict, between the provisions 
of the Encumbered Estates Act and the provisions contained in 
order XLVI, rule 7 of the Civil Procedure Code. I am, there- 
fore, of the opinion that in the present case no appeal lies to this 
Court. 


The next question is: Does a revision lie in the circum- 
tances of the present case? The provisions of section 46 of the 
Encumbered Estates Act provide for a very special kind of 
revision. The court empowered under section 45 to hear an 
appeal is invested with the power of calling for the record of 
proceedings in any case under the Act pending before the sub- 


ordinate court, namely the court of the Special Judge of the first 


grade or the second grade as the case may be. Butas the provisions 
of section 46 themselves make it very clear the power of the 
court of revision is confined to cases which are pending and has . 
mo reference to those which have already been decided. In 
Mohammad Ali v. Bhari Dulhin (1) it has been held by a learned 
single Judge of this Court that there is a considerable difference 
between the provisions of section 115 of the Civil Procedure 
Code and section 46 of the Encumbered Estates Act. The power 
of revision under section 46 of the Encumbered Estates Act is 
limited to the court to which an appeal lies and it is further 
restricted to cases which are pending and has no reference to cases 
which have already been decided. The question, therefore, 
arises: whether a revision lies to this Court under section 115 
of the Civil Procedure Code? That here there is a ‘“‘case decided” 
within the meaning of section 115 of the Civil Procedure Code, 
can, in my view, admit of no doubt. There are numerous cases 
in which tests have been laid down for determining whether 
there is a “case decided” and it is wholly unnecessary for me to 
go further than to indicate what I consider to be the net result 
(1) £1939] A.L.J. 673. : ; 
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of the rulings of this Court, If there are independent proceed- 
ings arising out of a case, such as a proceeding to restore a case 
dismissed for default, or to set aside a decree ex parte, such 
proceedings may be a case within the meaning of section 115 
of the Civil Procedure Code. Reference might be made to the 
case of Gupta and Co. v. Kirpa Ram Bros. (1) and to the case of 
Suraj Pali v. Arya Pratinidhi Sabha (2). That this Court has 
revisional jurisdiction under section 115 of the Civil Procedure 
Code to interfere with orders passed by subordinate civil couris 
in proceedings under the Encumbered Estates Act is also clearly 
established. Reference might be made. to the case of Ashraf v. 
Saith Mal (3) and to the case of Achraj Singh v. Hardwar Nath 
(4). I am, therefore, of opinion that the answer to the secord 
question must be in the affirmative. 


On the merits of the application it is clear in my view that 
the order of the learned Special Judge dated the 29th of August, 
1942, wherein he held that the ranking of the decree had already 
taken place in the judgment passed on the Istaof September, 1938, 
was entirely erroneous. It is impossible to hold that any ques- 
tion of priority inter se between the two creditors, was considered, 
or determined, by the learned Special Judge in his judgment 
dated the Ist of September, 1938. 


I respectfully agree with all that my iearned brother SINHA 
has said on this point. The learned Special Judge, who was 
the successor in office to the learned Judge who passed the originat 
order, should have considered the application and passed an 
order on merits. He had abundant powers to do so but he seems 
to have failed in his duty. The application before him was one 
which was not merely under order XLVI, rule 1 but also under 
section 151 of the Code of Civil Procedure and he had in my 
opinion ample powers to grant the prayer in regard to this 
matter. I would, therefore, allow this application in revision 
and set aside the order dated the 29th of August, 1942, and send 
the case back to the learned Special Judge for disposal according 
to law. 


Sinn, J.:—-This is an appeal against an order of the learned 
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was, in effect, an application for review. The following 
genealogical table will be helpful: 
BRIJ KISHORE 
Gauri Lal 
Sanda Prasad 





Sri K's an Ghanshyam Das 

On the 15th of November, 1907, Briy Kishore ‘granted a 
simple mortgage for Rs.7,000 in favour of a man named Shyam 
Behari Lal. On the 3rd of October, 1918, one Badri Prasad 
made a mortgage in favour of Dwarka Prasad. Badri subse- 
quently transferred his. equity of redemption to Gauri Lal—Brij 
Kishore being then dead. On the 7th of june, 1920, Gauri Lal 
executed a fresh mortgage, in lieu of the mortgage of 1907, in 
favour of Shyam Behari Lal. On the loth of February, 1922, 
Gauri Lal renewed the mortgage ‘of 1918, in favour-of Dwarka _ 
Prasad. In 1933 Shyam Behari’s son, Ramesh Chand obtained 
a decree, on the basis of his mortgage. In 1934 Dwarka Prasad’s 
son, Shyam Lal, secured a decree on the basis of“his mortgage. 
In 1936 Sharda Prasad made an application under section 4 of 


“the U. P. Encumbered Estates Act. Ramesh Chand and Shyam 


Lal appeared before the Special Judge, who, by his judgment of 
the Ist of September, 1938, found certain sums due on their 
mortgages. But, instead of confining himself strictly within the 
four corners of section 14 (7) of the Encumbered Estates Act, 
he ranked the debts under class (4) of section 16. Although it 
is obvious that Ramesh Chand was the prior mortgagee and 
Shyam Lal was a subsequent mortgagee, the learned Special Judge 


-mentioned Shyam Lal first and Ramesh Chand next. ° 


In 1939 an application for amendment of the decree was 
made to the Special Judge. by Ramesh Chand. This prayer was 
granted on the 23rd of July, 1942. He made another application 
under sections 151, 152 and 153 with order XLVII, rule 1 of 
the Code of Civil Procedure. ‘This application contained two 
prayers. The first was a prayer for correction of the figure in 
the decree of the Ist of September, 1938, so that the order 
granting amendment, might be carried into effect, and the second 
prayer was that the order adopted by the learned Special Judge 
in the ranking of the debts under class (4) of section 16 should 
be reversed; in other words, he should be placed above Shyam 
Lal. The learned Special Judge granted the first part of the 
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application. But, while dealing with the second part, he passed 
the following order: iy 


“In the decrees passed on the Ist of September, 1938, the rank- 
ing of the decrees was done. If the applicant was aggrieved against 
that ranking,’ he should have gone up in appeal. I am not pre- 
pared to modify the order of my learned predecessor, dated the Ist 
of September, 1938, and find that this application is not maintain- 
able to the extent so far as relief (6) of this application goes.” 


It is this order against which the present appeal has been — 


preferred. 


Mr. Pathak, the learned counsel -for the respondents, has 
raised a preliminary objection that no appeal lies. “My brother 
Braunp has upheld this objection. I have. the-+Ynisforturfe to 
differ from him. 

Section 45 of the Encumbered Estates Act gives a right of 
appeal and is in these terms: : 


“45. (1) An appeal against any decree or order finally disposing 
of the case of a Special Judge of the first gradé under this Act 
shall lie to the High Court or Chief Court, as the case may be. The 
period of limitation for appeals under this sub-section shall be ninety 
days. 


(2) An appeal against any decree or order finally disposing of the 
case of a Special Judge of the second grade under this Act shall lie to 
the District Judge. The period of limitation for appeals under this 
sub-section shall be thirty . 


(2-a) An appeal shall lie to the High Court or Chief Court, as the 
case may be, from ax appellate ordef or ‘décreé of 4 District Judge 
passed under sub-section (2) on one or more of the grounds men- 
tioned in section 100 of the Code of Civil, Procedure, 1908, The 
period of limitation under this sub-section shall be ninety days. 


(3) An appeal against any decision, decree or order of a Collector 
or Settlement Officer under this Act shall lie to the Board of Revenue. 
The period of Hmitation for appeals under this sub-section shall be 
sixty days, an 


(4) The provisions of sections 5 and 12 of the Indian Limitation 
Act, 1908, shall apply to appeals under this Act. et a 


(5) Subject to the provisions of sub-section (2-a) the decision on an 
appeal under this section shall be final and in deciding the appeal 
the appellate court may modify or alter or reverse any decree.or arder 
of the Special Judge, if in the opinion of the appellate court it be 
necessary to do so in the interest of justice and equity.” 


, (The italics are made} 
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Section 46 gives a right of revision and runs thus: 

“Any court empowered under section 45 to hear an appeal under 
this Act may of its own motion, or on the application of any person 
concerned, call for the record of proceedings in any case under this 
Act pending in a court from which appeals lie to such court and after 
giving due notice to the parties concerned pass such order thereon 
consistent with the provisions herein contained as it thinks fit, and 
such order shall be final.” 

There is no provision for review in the Act and for this the 
aid of the Code of Civil Proceture has to be invoked.- 

We have now to see in what manner that aid can be invoked. 
Section 54 arms the Local Government with the right to 

“make rules consistent with the provisions of this Act for regulat- 
ing the procedure of the Collector, the Special Judge and the Settle- 
ment Officer in proceedings under this Act and generally for carrying 
out the purposes of this Act, may fix the legal fees chargeable. under 
this Act and may confer the powers of the Collector under this Act 
on any Assistant Collector of the first class.” 

In exercise of these powers the rules were made and one of 
them is rule 6 which says that— 

“ Proceedings under this Act shall be governed by the provisions of 
the Code of Civil Provedure of 1908, for the time being in force, so 
far as they are applicable and not inconsistent with the provisions of 
the Act and of these rules.” 

The important words are “proceedings under this Act”, and 
“not inconsistent with the provisions of the Act and of these 
rules.” : 

Section 47 of the Act says that— 

“Except as provided in sections 45 and 46, no proceedings of the 
Collector or Special Judge under this Act shall be questioned in any 
court.” si 

It is contended by the learned counsel for the respondents 
that, review being permissible only under the. Code of Civil 
Procedure, it is only to that Code to which we must look for a 
right of appeal. Order XLVII, rule I lays down the conditions 
of review. Order XLVII, rule 7, forbids an appeal against an 
order rejecting an application for review; it permits one against 
an order granting the application but within very narrow limits. 
Order XLVII, rule 1, clause (w), says the same. But section 104 
of the Code of Civil Procedure introduces a qualifying clause. 
It says: 

“ An appeal shall lie from the following orders, and save as other- 
wise expressly provided in the body of this Code or by any law for the 
time being in force.” 
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The expression “‘save as . . . any law for the time being in 
fore” clearly means that,—an appeal shall lie, if it is permissible 
under “any law for the time being in force”, in spite of the 
provisions of the Code of Civil Procedure to the contrary. 

Section 54 which gives the Local Government the power to 
make rules clearly says that those rules must be “consistent with 
the provisions of this Act’. Rule 6 also emphasises the same 
point of view, when it says that though the proceedings may be 
governed by the Code of Civil Procedure, nevertheless only by 
such provisions as are “not inconsistent with the provisions of 
the Act and of these rules.” A reading of the provisions of the 
Code of Civil Procedure and the Encu:nbered Estates Act makes 
it clear that the Code could not, even if it intended to, take away 
the right of appeal, if that right had been recognised by the Act. 
But, far from not permitting such a right, it expressly yields 
place to ‘any law for the time being in force.” That law for 
the time being in force is the U. P. Encumbered Estates Act and 
there is, therefore, no real conflict between the Code of Civil 
Procdure and the U. P. Encumbered Estates Act. 

it must also be borne in mind that all that rule 6 of the Rules 
says is that: 

“Proceedings under this Act shall be governed by the provisions 
of the Code of Civil Procedure.” 

It does not provide even for the law of procedure in its entirely. 
but it only provides the manner and method for the actual 
working in the court. An appeal is not a matter of procedure 
or adjective law at all. It is a substantive right. It was said in 
the case of Colonial Sugar Refining Co., Ltd. v. Irving (1) by 
Lord MacnaGHTEN that: 

“To deprive a suitor in a pending action of an appeal to a 
superior tribunal which belonged to him as of right is a very diffe- 
rent thing from regulating procedure.” 

In Rama Singh v. Shankar Dayal (2) it was clearly held that—- 

“Right of appeal is a substantive right and not a matter of 
procedure.” 

An application for review may lie under the Code of Civil 
Procedure; but if the legislature makes a special provision for 
a right of appeal, that right cannot be controlled by the Civil 
Procedure Code. If it does make an attempt to do that, it must 

(1) [1908] A.C. 369, (2) (1928) LL.R. 50 All. 965. 
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fall on the plain language of rule 6, read with section 45 of the 
Act. ; 


Reliance has been placed upon the case of Mannu Lal v. 
Kunj Bihari Lal (1) and Firm Nanak Ram Moti Lal v. Jugal 
Kishore Marwari (2). The first case is against the appellant. as 
far as it goes, but I do not think it affords a proper guide. Section 
75 (3) of the Provincial Insolvency Act (Act V of 1920) itself 
gives a very limited right of appeal. Inded, there is no appeal 
without the leave of the court. The legislature had, therefore, 
the same intention in mind, while enacting order XLVII, rule 7, 
or order XLIII, rule 1, clause (w), on the one side, and section 
76 (3) of the Provincial Insolvency Act, on the other. On the 
other hand, we find in the U. P. Encumbered Estates Act a 
definite provision that anything which is inconsistent with the 
provisions of this Act has to be rejected. ‘The Patna case is also 
‘open to the same criticism. 


On the other hand, there is a case of the Lahore High Court, 
Sher Singh v. Firm Bishan Lal Suraj Bhan (3) which is an 
authority for the proposition that, if there is a special enactment, 
jt is that enactment to which one must look for the right of appeal, 
even though the application for review was made under order 
‘XLVU, rule 1 of the Code of Civil Procedure. The Lahore view 
has been accepted in the case of Ghidelic Veerayya v. Kallam 
Kotireddi. (4). 


_.. The point really is—Will the saving ciause “by any law for 
the time being in force” be given effect to in every case or only 
if the proceedings in the primary court are also governed by 
that law? This question has as mentioned above been answered 
‘by the Lahore and Madras High Courts in favour of the appel- 
lant, but as a discordant note has beén struck by Patna and also 
seemingly by this Court, I propose to go fully into the matter. 

Section 104 of the Code of Civil Procedure, the Act of 1908, 
‘coresponds with section 588 of the Code of 1882. The saving 
clause is not to be found in the earlier Act and represents the 
view of the High Courts in India, to some of which I shall make 
reference, based upon an earlier Privy Council case reported in 

Hurrish Chunder Chowdry v. Kali Sundari Debia (5). The 
‘case was itself founded upon the well-known principle of law. 

(1) (1998) LL.R. 44 All. 605. (2) ALR. 1985 Pat. 177. 


(3) ALR. 1937 Lah. 568 (4 A.LR. 1941 Mad. 588. 


(8) (1883) ILL.R. 9 Cal. 482. 
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generalia specialibus non derogant. According to Broome’s 
Legal Maxims, the above embodies the well-known principle of 
law that the general must yield to the special. Their Lordships 
of the Privy Council were called upon to consider the question 
whether section 15 of the Letters Patent Act controlled or was 
controlled by the Code of Civil Procedure. ‘T. he question in that 
case was whether a certain order passed by Mr. Justice Ponrirex 
was a judgment within the meaning of the law. It was quite 
clear in that case that the order was not one which was appealable 
under the Code of Civil Procedure. In one sense according to 
the view of Sir RicHarp Garin, the Chief Justice, expressed. in 
those very proceedings, and to the view of this Court in Banno 
Bibi v. Mehdi Husain (1) and Muhammad Naimullah Khan v. 
Thsanullah Khan (2), it was a purely ministerial order; but it was 
held by the Judicial Committee that it was a “judgment” within 
the meaning of section 15 of the Letters Patent. Their Loid- 
ships held that the special legislation called the Letters Patent 
must control the general legislation, i.e., the Civil Procedure 
Code. Say their Lordships: 

“It only remains to observe that their Lordships do not think that 
section 588 of Act X of 1877, which has the effect of restricting certain 
appeals, applies to such a case as this, where the appeal is from one 
of the Judges of the Court to the full Court.” 

Is there any justification for holding that the application of 
this universal rule of law should be confined only to those cases 
in which proceedings, both in the primary court and also.in the 
secondary court, are governed by that special legislation? There 
is no justification for introducing such a restriction and the 
answer to this question is furnished by the decision of their 
Lordships themselves. The proceediugs which culminated in 
the order of Mr. Justice PonTIFEx were proceedings in a usual 
suit for declaration of title brought in the court of the Subordinate 
Judge of Mymensingh, taken in appeal to the High Court and 
then to their Lordships of the Privy Council. The point has 
been made clear in Toolsee Money Dassee v. Sudevi Dassee (3). 
Its facts were these: A suit was brought for the return of 
certain jewellery before Mr. Justice SALE in his original jurisdic- 
tion. The matter was referred to arbitration. Several meetings 
were held. The sixth meeting was fixed for Sunday 21st 
November, 1897, and the defendants’ attorney wrote to the 


(1) (1889) LL.R. 11 AHL 375. (2) (1892) LL.R, 14 All. 226. 
(39 (1899) ILL.R. 26 Cal. 361. 
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arbitrators protesting against the holding of meetings on Sundays. 
or out of office hours. After several adjournments the arbitrators, 
on the 7th of January, 1898, issued notices for the meetiug to 
be held that evening at 6.30 pm. The defendants were not 
present either in person or through their attorney. The award 
was made and the defendants applied to Mr. Justice SALE to set 
it aside. He rejected the application by an order passed on the 
22nd March, 1898. He passed a decree in terms of the award 
on 5th May, 1898. Without waiting for the latter order, the 
defendants went in appeal against the order dated the 22nd ot 
March, 1898, passed by Mr. Justice SALE. 


A preliminary objection was taken that the order was an 
interlocutory order. The Full Bench consisting of Sir FRaNcis 
W. Mactan, Chief Justice, Mr. Justice Prinser and Mr. Justice 
AMEER Att held, on the strength of the observations of their 
Lordships of the Privy Council in the case of Hurrish Chander 
Chowdry vy. Kali Sundari Debia (1), that in view of the special 
enactment, i.e. section 15 of the Letters Patent, the preliminary 
objection must fail. 


It might be noted, in passing, that the appeal against the 
order of Mr. Jusice SALE was open to yet another objection. 
Section 522 which represented paragraph 16 of the Second 
Schedule to the Code of Civil Procedure, did not provide any 
appeal against a decree passed in terms of the award. Both 
objections—the order was an interlocutory order and it was one 
against which no appeal was provided by section 522—were over- 
ruled, the former expressly and the latter by implication. This 
Full Bench case considered the two cases of Allahabad High 
Court, Banno Bibi v. Mehdi Husain and Muhammad Naimullah 
Khan v. Ihsanullah. Khan, and held that they went against the 
spirit’ or perhaps the exptess meaiting of their Lordships of the 
Privy Council. The Madras High Court in Chappan v. Moidin 
Kutti (2) and Sabbapathi Chetti v. Narayanasami Chetti (3) held 
the same view. 


The above are clear authorities for the proposition that, even 
though the original proceedings are governed by the Code of 
Civil Procedure, that is the general law, the special legislation 
will step in, even at the appellate stage, to control the appeal. 


(1) (1883) LL.R. 9 Cal (2) (1899) LL.R. 22 Mad. 68. 
(8) (1902) LL.R. 25 Mad. 
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The point seems to have received the attention of their Lord- 
ships in a comparatively recent case in Sabiiri Thakurain v. Savi 
(1). The facts were briefly these. Musammat Sabitri applied 
for Letters of Administration, with a copy of the will annexed, 
in respect of the property of her late husband. Caveat was entered 
by Savi on the basis of a later will. Cuavupuel, J., dismissed the 
petition. Sabitri preferred an appeal. An application under 
order XLI, rule 10 of the Civil Procedure Code was made on 
behalf of the respondent requesting the Court to call upon the 
appellant to furnish security. She failed to furnish the necessary 
security within the time allowed. On 22nd February, 1915, the 
respondent filed a petition stating the amount of costs and praying 
for the dismissal of the appeal. Upon: this, the appellant for the 
first time, sought to proceed in forma pauperis and telegraphed 
to the Crier Justice of the Calcutta High Court begging for an 
Opportunity to make an application for that purpose. She was 
given a week’s time and filed a petition on the 23rd March, 1915. 
On the same day an order was passed refusing her application and 
this order was challenged in appeal before their Lordships of 
the Privy Council. 

The principal argument was that order XLL, rule 10 had no 
application to proceedings in Letters Patent and reliance was 
placed upon the case of Sesha Ayyar v. Nagarathna Lala (2). It 
was contended that if full effect was given to order XLI, rule 10, 
in an appeal under the Letters Patent, it would interfere with 
_the right of appeal and curtail the right of a party to proceed 
in forma pauperis. Their Lordships disposed of this argument 
in these terms: 

“There is a fallacy involved in the appellant’s argument that the 
Letters Patent right of appeal is limited and to a certain extent taken 
away by Orders and Rules, which prevent the High Court from 
permitting the continuance of such an appeal in forma pauperis at 
any state, for there is of course a marked difference between a right 
to appeal on ordinary terms and without special indulgence, and 
a power to relieve the appellant in the exercise of that right from 
the burden of the ordinary terms. The High Court order as to 
security for costs is not a limit on the right to appeal, nor does it take 
the right to appeal away, but it is a rule of procedure now applicable 
to the appeal under the Letters Patent under the words ‘any law for 
the time being in force’, which are contained in section 104.” 

In other. words, the right of appeal recognised by a special 
Act was not taken away by the general law, that is the Code of 

(1) (1921) 19 ALJ. 28t, (2 (1904) LL.R. 27 Mad. 121. 
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Civil Procedure. That right remained unaffected; but the 
ordinary conditions regulating the procedure of the appeal were- 
held to apply. The very application of these conditions presup- 
poses the existence of a substantive right of appeal, inasmuch as, 
if there is no appeal, there will be no occasion or necessity to 
control or regulate its course. 

It has been contended by the learned counsel for the appellant 
that section 45 of the United Provinces Encumbered Estates ‘Act 
provides an appeal against ‘‘any decree or order finally disposing: 
of the case”. ‘The case, it is argued, was concluded on the Ist , 
of September, 1938, and nothing done thereafter, by way of 
review or any other proceeding, can detract from the finality of 
that order. It is also contended that the expression used is not 
“a” or “any case” but “the case”, which means that the Act 
contemplates one and only one “case”. In sypport of this conten~ 
tion the language used in section 115, Civil Procedure Code or 
section 46 of the Encumbered Estates Act which ees of “any 
case” is relied upon. 

This line of argument does not commend itself to me, in’ 
that it proceeds upon the assumption that a “case” or “order” 
“decree” are synonymous expressions. It is doubtful if ee 
must necessarily be even one decree in a suit, inasmuch as the 
definition of a decree in section 2, clause (2) of the Code of Civil 
Procedure itself militates against this idea. But it is certainly 
not a fact that there can be only one “order” or one “case” in a‘ 
suit. 


I am aware of the view of Linpsay, J., shared, though not in 
its entirety, by ASHworTH, J., in the case of Nannu Prasad vy. 
Nazim Husain (1) that: 


“ (a) The law, in my opinion, contemplates that there should. be 
only one decree in one suit, except in certain cases in which the 
Code of Civil Procedure Jays down that there may or must be two 
decrees, one preliminary and one final. 

(b) So while it may be that for purposes of procedure and in order 
to formally complete the records it may be necessary in the case of 
cross-appeals to draw up a separate decree in each case, there is, in 
fact, only one and the same decree which ought to be incorporated 
with each appellate reco 


AsnwortH, J., has himself said at page 528 that: 


“But there appears to be some ground for considering that the 
Civil Procedure Code recognises more than one decree in a suit. 
(i) (1928) LL-R. 80 All. 517. 


i 
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Certainly practice does. The practice is, where there are two cross- 
appeals, to frame two separate decrees.” 


though he has wound up his judgment by holding : 


“My view then is that the Civil Procedure Code only contem- 
plates a single decree at one time in any one suit.” 


With great respect, it is impossible to agree with Linpsay, J., 


Section 2, clause (2) of the Code of Civil Procedure define; 
decree as: . 


“the formal expression of an adjudication which, so far as regards 
the Court expressing it, coriclusively determines the rights of the 
parties with regard to.gll or any of the matters in controversy in the 
suit and may be either preliminary or final.” 


When it says “all or any of the matters in controversy” it means 
that there can be more than one matter and when it assigns the 
status of a decree to “the formal expression of an adjudication” 


of any one of those matters, it necessarily connotes more than 
~ one decree. 


With the utmost respect, there is no point in the observation 


» of Mr. Justice AsHwortH that the Code of Civil Procediae 


contemplates ‘‘a single decree at one time in any one suit”. 


The section, speaks in terms of “matters” all or any one oi 

the matters—and, let alone a decree, there can be only ne 

_ “order” or “case” at one time. It will lead to strange anomalies 

if there could, on any particular matter, be more than one order— 

not order in the sense of an administrative order, but a judicial 
order having finality, 


. If, in a single suit, there can be more than one decree, there 
: aan certainly be more than one “case”. 


This brings me to the consideration of the expression “finally 
disposing of the case” under section 43 and to the definition of 
“a case”, which has defied and will ° continue to defy legal 
ingenuity till there is a codified definition of it, which again is 
perhaps an impossible task. : 


“Case” or “case decided” was first attempted to be defined in 
‘the well-known case of Buddhu Lal v. Mewa Ram (1). But it 
is impossible to discover, in any one of the judgments, a precise 
definition. The principal judgment of the majority of the Full 

(1) 41921) LL.R. 48 All. 564. 
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Bench was delivered by Mr. Justice Piccorr and at page 573 his 
Lordship thus summed up his opinion: 

“, , the intention of the legislature will best be carried out by 

refraining from interference with orders passed by subordinate courts 


in the course of the trial of suits. . .-. 


That was a case where the order, which was sought to be 
revised, was one by which the Munsif of Etawah had repelled 
the objection of the defendants that the suit was not cognizable 
by him. It was one of the principal issues, but the case 
remained, as a result of the decision of that issue, still pending. 
The question again came up for consideration in 1926 in Ram 
Sarup v. Gaya Prasad (1). In that case, the District Judge of 
Bareilly had set aside an ex parte decree under order IX, rule 
13 of the Code of Civil Procedure. Lrnpsay, J., who delivered 
the principal judgment in the Full Bench observed at page 177: 

“Jt would be unprofitable to discuss the various rulings concerning 
the meaning of the word ‘case’ as used in section 115. .No defini- 
tion of the word is to be found in the Code of Civil Procedure and 
probably no exhaustive definition of the word could be given. 

‘The cognate expression ‘“‘cause” has been defined in England 
in the Judicature Act of 1873 as “including any action, suit or 
other original proceedings between a plaintiff and a defendant, 
and any criminal proceeding by the Crown”; and it seems to me 
that when an attempt is made by a defendant under order IX, rule 
15, to assert his right to have the ex parte decree set aside, there 
is an “original proceeding’ between a plaintiff and a defendant.” 

It will thus appear that the term 1s so elastic that their Lord- 
ships felt themselves unable either to find a definition or to 
attempt one themselves. 

The matter again came up in 1931 in Radha Mohan Datt v. 
Abbas Ali Biswas (2). SEN, J., who delivered the Full Bench 
judgment at page 628 says: 

. “The term ‘case’ has not been defined in the Code. It may 
indeed be doubted if the term is capable of an exhaustive definition.” 

In 1934 a similar difficulty was experienced in defining the 
term “case” in Gupta & Co. v. Kirpa Ram Brothers (3) and the 
difficulty presented itself again in 1936 in Suraj Pali v. Arya 
Pratinidhi Sabha (4). .Indeed, their Lordships of the Judicial 
Committee have expressed a similar view in the case of Balakrishna 
Udayar v. Vasudeva Ayyar (5). 

(1) (1926) LL-R. 48 All. 175, (2) (1981) LL.R. 58 All, 612. 


(8) (1935) LL.R. 57, All. (4) EL.R. [1937] All. 17. 
(5) (1916-17) 44 LA. 26 (269. Uy T.L.R 40 Mad. 793. 
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The ‘above makes it perfectly cleat that it is impossible to 
define either “‘g case’, “any case” or “the case’. I can, however, 
express my view best by quoting Mr. Justice Linpsay from what 
he said in the case of Ram Sarup that: 

“Where an attempt is made by a defendant under order IX, rule 
13 to assert his right to have the ex parte decree set aside, there is an 
original Proceeding between a plaintiff and a defendant.” 

On the analogy of the above, I think it would be correct to 
hold that when the present appellant requested the court to set 
aside the ranking order, whether the request was made by means 
of an application for a review or an application under section 151 
of the Code of Civil Procedure, it was a request to “initiating an 
original proceeding” may be a sequel to an old proceeding, but 
2 new proceeding all the same. 

As Kiscu, J., observed in the case of Lakshmi Narain Rai v. 
Dip Narain Rai (1). 

“Where the order of the court below disposes of the entire matter 


in controversy at the Particular stage of the case, such an order can 
be made the subject of an application in revision.” 


Can it be said that, within the presentation of the application 
for review, a fresh chapter, at that particuiar stage, did not open 
or, with the dismissal of that application, that chapter did not 
close? ~The law—statutory or judge made—can return one and 
only one answer—that the chapter did open with the presentation 


"of the application and that it did terminate with the order reject- 
: ing that application. . 


The scheme of the U. P. Encumbered Estates Act reveals the 
intention of the legislature on this point still more clearly. To 


» begin with, there is section 9 of the Act which invites the claims. 


Sub-clause (6) of clause 5 specifically uses the word “decree” when 
it says “if all the joint debtors, . . as may be decreed by the 


: Special Judge.” Then we have section 11 which speaks of the 


‘determination of claims and clause 4 of which definitely says 
that : 


“any order passed by the Special Judge under this section shall be 
deemed to be a decree of a civil court of competent jurisdiction.” 
There is also section 14, the seventh clause of which speaks of 
decrees. That they have the full force of a decree is what the 
sections themselves say. This Court has gone so far as to hold 
that in an appeal against a decree under section 14 ad valorem 
court-fee is payable, vide Jagdish Pratap y. Udai Pratap (2). 
(F (1933) EL.R. 55 All. "274. ( TL.R. 19821 An oen 
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It is otiose to multiply instances or to pursue the matter 
further; it is idle to contend that the ordei ot the Ist of September, 
1938 was the only order which amounted to a decree and that 


we %. . 
Shyam Lal there can thereafter be no order, in any subsequent proceedings, 


Sinha, J. 


which can have that force. 


The next contention is that an appeal under section 45 of 
the U. P. Encumbered Estates Act lies only against an order 
which is passed under the Act and, as the order under appeal 
was not passed under the Act, but under the Code -of Civil 
Procedure, the present appeal is incompetent. In support of 
this contention it is urged that the words ‘under this Act” will 
govern the words “decree or order’. ‘The learned counsel would 
read the section not in the way in which it stands but in a different 
form. The section, as it is, reads thus: 

“An appeal against any decision, decree or order of a Special 
Judge of the first grade under this Act. . . .” 
The learned counsel will read it as: 
“An appeal against any decision, decree or order under this Act, 
of a Special Judge of the first grade. . . .” 

It is contended that the legislature could not have emphasised 
the character of the Judge as a “Special Judge under this Act”, 
inasmuch as it is the Civil Judge, who decides cases even under 
this Act. There is it is argued no special appointment by the 
Local Government of a Special Judge for doing this special class 
of work and there is therefore, no point in emphasising this 
character “‘under the Act”. My learned brother Braunn has 
Gisctissed the various permutations and combinations of the 
words of this section. Speaking with the utmost respect it is, 
to my mind, irrelevant. The intention of the legislature is clear 
when it speaks of a Special Judge under this Act. Section 45 
is not the only section which speaks of the Judge in these terms. 
There is also section 47. It may be that it is the Civil Judge 
who is entrusted also with cases under this Act. If the legislature 
chose to describe him by a different designation it is not for us 
to speculate. Nor is it for us to make a departure from the 
ordinary grammatical meaning unless very special reasons are made 
out. No serious attempt was really made at the bar to prove 
why the ordinary grammatical meaning should not be assigned 
to the expression. 

There is. abundant authority of the English Courts, which 
condemns a deviation from the ordinary grammatical and natural 
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meaning. To mention just a few. In the case of Hudson v. 
Parkeri Robb Eccl. 14 (1), it was held that the first and cardinal 
tule is this: 

“Ts there any plain and evident meaning arising from the words 
used, taking them in the ordinary acceptation in conjunction with 
known rules of Grammar? If there be no difficulty in arriving at 
a natural meaning in conformity with those principles, there is no- 
thing more to be done, for nothing is more contrary to sound reason 
or safe principle than to attempt by the exercise of ingenuity to 
attach to words a far-fatched meaning contrary to common sense 
and common perception.” 

That eminent authority, PARKE, J., who later became Baron 
ParkE, has, in the case of R. K. Ditcheat (2) observed : 

“It is a safe rule of construction not to speculate upon the pro- 
bable intention but to adhere to the words of an Act of Parliament 
in the grammatical and natural sense unless it appears certainly and 
clearly from the context that they were intended to be used in some 
other sense.” 

in another case, Botheroyd vy. Woolley (3), the matter was put 
still more strongly: 

“It is better to adhere to the plain words of the statute than to 
force constructions.” 

And nothing can be more emphatic or pronounced that what 
was observed in the well-known case of Woodward v. Watts (4): 

“The golden rule in the construction of an Act of Parliament is 
to put on the words of it their natural and grammatical construction 
although they may lead to some inconvenience, absurdity or mischief; 
it being for the Judges to construe Acts of Parliament and not to 


‘legislate’ and for the legislature to provide a remedy when one is 
wanted.” 


The italics are mine. 
It is not necessary to multiply authorities. 


I am, therefore, clearly of opinion that we must take the 
section as it is. Not only is there no justification for reading it 
differently, but, I am of opinion that we shall be failing in our 
duty if, instead of giving effect to the intention of the legislature 
by construing the language as we find in the statute, we try 
to deduce that intention by a priert reasoning or dubious methods 
of speculation. 


An order passed by him under this Act, the Civil Judge will 
be deemed to pass as a Special Judge; other orders, passed by him 


(1) (1844) 163 E.R. 948. (2) (1829) 109 E.R. 66. 
(3) (1843) 1 Gale 66. * (4) (1833) 2 E.B. 452; 118 E.R. 836. 


1945 


Ramesh 


Chand 
vw 
Shyam Lal 


Sinha, J. 


1945 


Ramesh 
Chand 


o 
Shyam Lal 


Sinha, J. 


300 THE INDIAN LAW REPORTS [1946] 


in his normal capacity, he will be deemed to pass as a Civil Judge. 
There is, therefore, a clear line of demarcation between the two 
capacities even though both the capacities may, as a matter of 
pure accident, reside or vest in a single individual. 


That the expression “Special Judge” was designedly used by 
ithe legislature with reference to proceedings under this Act, will 
be borne out by reference to another equally important Act. 
The Agriculturists’ Relief Act was passed to better the lot of the 
agriculturists. The U. P. Encumbered Estates Act was passed. 
to improve the condition of the landlord. Both were intended 
to improve the conditions in rural areas. Both belong to the same 
class of legislation. When the legislature did not give any 
particular designation to the Judge functioning under the 
Agriculturists’ Relief Act, but did choose to give one to a Judge 
in these proceedings, the intention is clear. It is not for us to 
quarrel with that intention but to loyaliy carry it into effect. 

The order under appeal was passed by a Special Judge 
functioning under this Act. That order has, therefore, all the 
incidents contemplated by section 45 of the Act and must be 
held appealable. 

I now come to the last question—whether assuming that the 
order is not appealable under section 45, is it revisable under 
section 46? In the view.which I have taken, it is not necessary 
to deal with this question. I, however, propose to address myself 
to it only very briefly, as the point was argued at the bar at 
considerable length. 

Section 46 of the U. P. Encumbered Estates Act differs widely 
trom section 115 of the Code of Civil Procedure. Most of what 
I have said, while dealing with the implications of the word 
“case”, will have bearing upon this question. 

Section 115 of the Code of Civil Procedure contemplates an 
order, not in a pending proceeding; section 46 contemplates just 
the reverse. There are two cases, one of this Court, Mohammad 
Ali v. Bhari Dulhin (1) and the other of the Chief Court, Hari 
Ram v. Shyam Bahadur (2). With both these cases, I respectfully 
agree. But they do not offer ‘any solution to the problem which 
faces us. In the view of the case which I have taken and which 
permits an appeal, no question of revision arises. In the view 
which has commended itself to my learned brother, the applica- 
tion is certainly entertainable. There may or may not be a 

A) [1939] A.L.J. 673. (@ [1941] A.W.R. (Rev.) 647. 
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pending proceeding but if the whole of order XLVII has applica- 
tion, there is abundant authority for the proposition that an order 
rejecting an application for review, though not appealable, is, 
in some cases, revisable, for instance, Akiar Khan v. Mohammad 
Ali Khan (1). 


And lastly, before concluding my judgment, I deem it neces- 
sary to discuss the case from yet another point of view, though 
1 may lay myself open to the criticism that 1 have strayed into 
considerations not strictly germane, although they are, to my 
mind, relevant. That the order of the Ist of September, 1938, 
was a wrong order has not been seriously contested. The appel- 
lant was certainly entitled to priority under the Transfer of 
Property Act. He, at all events, belongs to the same class under 
section 16. It was the obvious duty of the learned Special Judge 
to rectify the error of his predecessor-in-office. To refuse redress 
to the appellant on the ground that his order is neither appeal- 

‘able, nor revisable, is, in the words of the Marquess OF READING 
in the case of In re. Payment of Compensution to Civil Servants 


under Article 10 of Agreement for a party between Great Britain . 


and Ireland (2) “repugnant to good sense”. This case will amply 
repay study. Its facts though complicated are, as far as necessary, 
briefly these: 


“In consequence of the change of Government effected by the 
establishment of the Government of the Irish Free State, in pur- 
suance of the articles of agreement, for a treaty between Great 
Britain and Ireland, a certain compensation, as determined by the 
Government of the Irish Free State, in accordance with the principles 
laid down in certain minutes of the British Treasury, and, in parti- 
cular, the minute of 20th March, 1922, was payable to those civil 
servants in the service of the Crown who were transferrred to the 
Trish Free State after March, 1922. The amount of compensation 
was to be determined within the meaning and true intent of article 
10 of the Articles of Agreement. Their rights were determined and 
compensation was awarded to them in accordance with the judgment 
of the Judicial Committee of the House of Lords by means of a 
judgment reported in Wigg v. Attorney-General for the Irish Free 
State (3). Two of the civil servants complained that the judgment 
proceeded upon a misapprehension of certain facts, that is, the date 
of the transfer of the plaintiffs had been wrongly stated. In com- 
pliance with the request of the plaintiffs, the matter was referred to 
the Judicial Committee by an order of His Majesty in Council made 
under section 4 of the Judicial Committee Act, 1833.” 


(1) (1909) LL.R. $1 All. 610. (2) T1929] L.R. A.C. 242. 
: (8) [1927] A.C. 674. 
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It is true that there was no appeal against that order, because 
it was passed by the highest court of appeal, but very strong 
grounds were urged even against an attempt to review or reopen 
the case; the principal of them.was, that an order of His Majesty 
in Council is entitled to the highest respect and must be treated 
as final and nothing but “an Act of Parliament could rectify it”. 
‘Their Lordships rejected this contention by holding that: 

“(a) The result of these decisions is (1) that there is no inherent 
incompetency in ordering a rehearing of a case already decided by 
the Board, even when a question of a right of property is involved, 
but (2) that such an indulgence will be granted in very exceptional 


circumstances only. It is of the nature of an extraordinarium 
remedium. 


(b) To suggest that, if that proposition be made out, this Board 
is constrained, blindfold, to adhere to a decision based on a material 
error in fact, appears to be repugnant to good sense, and to attri- 
bute to the Board, as a Court of final resort, an impotence which 
would be deplorable.” 


It has, as I have said, not been disputed that the order under 
appeal was wrong, obviously wrong, nor can it be pretended that 
that order can have the same sanctity as the one passed by their 
Lordships of the Judicial Committee, and it was, therefore, the 
obvious duty of the learned Special Judge to rectify the error. 
He failed to do his duty. The learned Special Judge says that 
the order of the Ist of September, 1958, was appealable. It 
was, in one sense, appealable but was an appeal really necessary? 
A person is entitled to appeal against an order if he is genuinely 
aggrieved by it.. The appellant might have been advised—and 
might have entertained’an honest belief, I do not wish to express 
any opinion on this point—that the order really did him no harm. 
He might have been under a bona fide belief—and again 1 wish 
to express no opinion about the legal position—that section 16 
of the U. P. Encumbered Estates Act contemplated ranking as 
between different classes and not as between creditors of the same 
class inter se, that both he and the respondent belonged to the 
same class and the mention of one before the other was a pure 
accident and meant no real difference. ‘Vhis honest belief might 
have pursued him till the Collector read something into the 
order which neither he, nor his lawyer could ever read. It was the 
attitude of the Collector which necessitated the application for 
review. If the-order does, in point of law and fact, prefer the 
claim of the respondent to that of the appellant, it is not disputed 
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that it was wrong and for this mistake the responsibility must be 


laid at the door of the Court.’ .There is the high authority of 
Cairns, L.C., that: 


“ One of the first and highest duties of all courts is to take care that 
the act of the court does no ‘injury to any of the suitors and when 
the expression ‘ the act of the court’ is used, it does not mean merely 
the act of the primary court, or of any intermediate court of appeal, 
but the act of the court as a whole from the lowest court which enter: 
tains jurisdiction over the matter up the highes court which finally 
disposes of the case.” ma 


vide Rogers v. The Comptoir &.Escompte de Paris (1). 


Their Lordships affirmed the above principle in the compara- 
tively recent case of Jai Barham v. Kedar Nath (2). 


The appellant was confronted with a strange situaticn. 
There was an order which, according to his belief or advice, did 
not constitute an encroachment upon his rights till its mischievous 


character was exposed by the Collector. He then made an’ 


application not merely under order XLVIL, rule 1 but also under 
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section 151 of the Code of Civil Procedure. It was pre-eminently - 


an error which should have been rectified by the learned Special 
Judge. Even apart from section 151, he had an inherent power 
to grant the amendment. That power is too firmly entrenched 
upon judicial authority, both of this Court and also of their 
Lordships of the Privy Council, vide Debi Baksh Singh v. Habib 
Shah (3) and Mukund Lal vy. Gaya Prasad (4), to be called in 
question. The learned Special Judge, to my mind, failed in his 
duty. If an order of their Lordships of the Privy Council, which 
has a sanctity all its own, as observed by the Marquess oF 
Reaping in the case noted above, can be reviewed or reheard, 
why cannot the order of the Ist September, 1938, which can claim 
no such sanctity, be amended by us and proper justice done? 
For the respondent to contend that we cannot rectify that error, 
either in appeal under section 45 of the U. P. Encumbered Estates 
Act, or by means of a revision under section 115 of the Code of 
Civil Procedure if the whole of order XLVIT of that Code has 
“applicable, is to “atribute” to this Court “an impotence” which 
be “deplorable”. 


Tam, therefore, of opinion that the order of the learned Judge 
is, in the view which I have taken, appealable and is, on the line 


(1) (1871) E.R. 8 P.C. 465. (2) (1923) 21 ALL.J. 490. 
(3) (1918) TLR. 88- Ail, 331. (4) (1985) L.L.R. 37 All. 977. 
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of reasoning. which has found favour with m 


y learned brother, 
revisable. 


By THE Court: The order of. the Court is that this appeal 
as an appeal does not lie but ought to be treated as a revision; 
and accordingly it is ordered in revision that the order of the 
learned Special Judge of 29th August, 1942, be set aside and the 
«ase be sent back to that court for trial according to law. It 
will be open to the learned Special Judge to consider the propriety 
of the order of his predecessor dated Ist September, 1938, and 


pass suitable orders. Costs here and hitherto shall abide the 
event. 
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Before Mr. Justice Verma, and Mr. Justice Hamilton 


RAMCHARAN LAL AnD ANOTHER (Derenpants) v. SRI NARSINGH]JI 
MAHARAJ anv orHers (PLaintigrs)* 


Civil Procedure Code, section 92, order XXIG, rule 9—Suit by members of 
public for rendition .of accounts and recovery of money—Subsequent 
suit by idol and trustees for the recovery of ascertained sum—Idol 
whether bound by the acts and omissions of the plaintiffs of the first 
suit—Second suit whether entertainable. : 


One D erected a temple and ‘installed an idol in it. He also dedi- 
cated certain Property to the idol. One G along with one other member 
of the public, M, obtained the consent of the Advocate-General under 
section 92 of the Civil Procedure Code and brought a suit against the 
managing trustee J and the other trustee H. Among the reliefs claimed 
in that suit was one praying that J “be ordered to render all the accounts 
of the income of the waqf properties . . . and be ordered to pay the 

amount that is found: due from him on taking accounts, which sum is 
at present provisionally fixed at Rs.2,500." J and G. died during the 
pendency of the suit and no one was substituted for them. The result 
was ee suit was continued by M alone against H alone. A decreé 
was passed in that suit removing H from the Post of trustee and appoint- 
ing a Board of Trust and settling a scheme for the future management of 
the trust. The relief for rendition of accounts and for the recovery of 
any sum that might be found due on the accounts being taken fell to the 
ground as no such relief had been claimed against H and the only person 
against whom that relief had been claimed, namely J, had died. . Sub- 
sequently a suit was brought by the idol and the members of the Board 
of Trust, for the recovery of an ascertained sum from the assets of J 
which had come into the possession of the defendants on the death of 
J. One of the pleas raised by the defendants was that the suit was 
barred by the provisions of order XXIL, rule 9 of the Code of Civil Pro- 
cedure. Held that as the first suit was on behalf: of those members of 
“the public who had an interest in the trust and not on behalf of the idol, 
the idol can not be taken to have been a party to that suit: 

Held further that even though the object of a suit instituted in 
accordance with tht provisions of section 92 of the Code of Civil Procedure 
is to benefit the trust, inasmuch as the affairs of the trust are expected to. 
be better administered as a result of the decree passed in it, the ‘suit 


can not be-said to be instituted by or on behalf of the trust cr the.cestui 
que trust. 


Dr. N. P. Asthana and Mr. K. B. Asthana, for the appellants. 
Mr. Baleshwari Prasad, for the respondents. 





*First Appea] No. 84 of 1943, from an order of -Z. Islam Khan, District Judge of 
Budaun, dated the 11th of January, 1943, 
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The judgment of the Court was delivered by: 

Verma, J.:—This is an appeal by the defendants against at 
order of remand passed by the lower appellate court. 

The first plaintiff in the suit was an idol, “Sri Narsinghji 
Maharaj”, through one B. Shri Narain Vaish, described as 
managing trustee of the temple in which the idol is installed and 
of the property attaching to it. There were five other plaintiffs 
who purported to join the idol in bringing the suit on the 
ground that they were the members of a Board of Trust appoit.ted 
by the District Judge under a decree passed in suit No. 1 of 1934 
which had been brought by certain persoriy under section 92 of 
the Code of Civil Procedure. The suit was for the recovery of 
a sum of Rs.3,755-10-3 from the assets of one Lala Janki Prasad, 
deceased, which had come into the possession of the defendants 
on the death of Janki Prasad. One of the pleas raised by the 
defendants was. that the suit was barred by the provisions of 
order XXII, rule 9 of the Code of Civil Procedure. That plea 
found favour with the court of first instance and the suit was 
accordingly dismissed by that court. ‘The plaintiffs appealed and 


the lower appellate court, differing from the first court, allowed 


the appeal and remanded the suit for trial on the merits. 

The material facts may be stated thus. One Dwarka Prasad 
erected a temple-in Budaun in the year 1904 and installed the 
first plaintiff in that temple. He also dedicated certain property 
to the idol. He appointed himself as the first manager or 
mutwalli or trustee. His daughter, Mst. Gomti, was to be the 
second trustee. . On the death of Mst. Gomti,’ five men were to 
be the trustees. Two of them died during the lifetime of 
Dwarka Prasad. On the death of Mst. Gomti the trustees who 
were alive were Janki Prasad, Govind Prasad and Har Narain. 
Ilar Narain was a resident of Cawnpore and took no interest irt 
the affairs of the temple. Of the remaining two, Janki Prasad 

ecame the managing trustee or mutwalli. In the year 1934 
{wo'men, Govind Prasad—one of the three trustees—and one 
Mata Din obtained the consent of the Advecate-General for the 
institution of a suit under section 92 of the Code of Civil 
Procedure and instituted suit No. 1 of 1934 in the court of the 
District Tudge. They impleaded Janki Prasad and Har Narain 
as defendants. Among the reliefs claimed in that suit was one 
praying that Janki Prasad “be ordered to render all the accounts 
ck the income of the wagf properties . . | and be ordered to 
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pay the amount that is.found due from him on taking accounts, 
which sum is at present provisionally fixed at Rs.2,500.” Janki 
Prasad died during the pendency of that suit and no attempt 
was made to bring any one on the record as his legal represen- 
tative. It may be mentioned here that one of the two plaintifts, 
viz. Govind Prasad, also died during the pendency of the suit 
and no one was substituted for him either. The result was that 
the suit was continued by Matadin alone against Har Narain 
alone. A decree was passed in that suit removing Har Narain 
from the post of trustee and appointing a Board of .Trust and 
settling a scheme for the future management of the trust. The 
ielief for rendition of accounts and for the recovery of any sum 
that might be found due on the accounts being taken fell to the 
ground as no such relief had been claimed against Har Narain 
and the only person against whom that relief had been claimed, 
namely, Janki Prasad, had died. * 
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The present suit, as has already been stated, has been brought 


by the idol and the members of the*Board of Trust for the 
recovery of an ascertained sum from the assets of Janki Prasad 
in the hands of the defendants, 

The lower appellate court agreed with the trial court in the 
view that the plaintiffs of suit No. 1 of 1934 could have success- 
fully applied for the substitution of the legal representatives of 
Janki Prasad in that suit. It allowed the appeal of the plaintiffs, 
however, on the ground that: the person who is barred by order 
XXIL, rule 9 (1) from bringing ‘afresh suit is the person who 
was the plaintiff in the previous suit and that the present plaintiff 
cannot in any sense be deemed to be the same as the plaintiffs 
who had instituted suit No. 1 of 1934. Dr, Asthana, for the 
defendant-appellants, bas contended that the present suit should 
be deemed to have been brought by the same plaintiffs as had 
brought the suit of 1934 because a suit under section 92 is a 
Tepresentative suit brought on behalf of the entire body of persons 
having an interest in the trust. His contention is that the present 


- plaintiffs 2 to 6 belonged to the group of persons who were so 


interested and are, therefore, bound by whatever happened in 


"the previous suit. His further argument is that that suit must 


be deemed to have been for the benefit of the idol also and that 
therefore the first plaintiff of the present suit, viz. the idol, 
is also bound by the acts and omissions of the plaintiffs of thot 
suit. 
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We have come to the conclusion that the arguments which 


Ramcharen have been addressed to us on behalf of the appellants cannot be 
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accepted. The deed by which the endowment or trust in ques- 
tion was created is not on the record and we are not, therefore, 
1n a position to know definitely whether the property vested in 
the idol or in thé trustees. At the same time, it may be pointed 
out that it was stated in the first paragraph of the present suit 
that plaintiff No.1, the idol, was the owner of the endowed 
property and that the contents of that paragraph were admitted 
in the written statement. But, in any event, the property vested 
cither in the idol or in those who lawfully became the trustees 
{rom time to time. Suit No. 1 of 1934 was, according to the 
argument of Dr. Asthana himself, on behalf of those members 
of the public who had an interest in the trust. It was not on 
behalf of the idol. The ultimate result of a suit of that type 
might be to the advantage of the idol in the sense that its affairs 
would in future be administered properly, but it is difficult to 
see how the suit can be taken to have been brought by the idol 
itself. Even though the object of a suit instituted in accordance 
with the provisions of section 92 of the Code of Civil Procedure 
is to benefit the trust, inasmuch as the affairs af the trust are 
expected to be better administered as a result of the decree passed. 
in it, the suit cannot be said to be instituted by or on behalf of 
the trust or the cestui que trust. We are unable, therefore, to 
accept the argument that the idol must be taken to have been a 
party to suit No. 1 of 1934. We are also unable to accept the 
contention that the remaining plaintiffs of- the present suit, 
namely, the present members of the Board of Trust which came 
into existence as’ the result of the scheme settled by the District 
Judge when he decided suit No. 1 of 1934, are bound by what 
happened in suit No. 1 of 1934. As has been indicated above, 
the suit of 1934 was not brought by the then trustees. It is hardly 
necessary to point out that Govind Prasad was a plaintiff in that 
suit, not in his capacity as one of the trustees, but as one of the 
members of the public, who, along with another member of the 
public, Matgdin, obtained the consent of the Advocate-General 
for the institution of the suit. Even he died during the pendency 
of the suit and no one was substituted for him. The present 
plaintiffs Nos. 2 to 6 have joined the idol in bringing this suit 
as members of the Board of Trust appointed by the District 
Judge upon the termination of suit No. 1 -of 1934. They are 
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Before Mr. Justice Verma, and Mr. Justice Hamilton 
RAMCHARAN LAL np AnorueR (DEFENpanrs) v. SRI NARSINGH]JI 
MAHARAJ anp orners (PLaintirrs)* 


Civil Procedure Code, section 92, order XXII, rule 9—Suit by members of 
public for rendition of accounts and recovery of money——Subsequent 
suit by idol and trustees for the recovery ‘of ascertained sum—Idol 
whether bound by the acts and omissions of the plaintiffs of the first 
suit—Second suit whether entertainable. . 
One D erected ‘a temple and ‘installed an idol in it. He also dedi- 

cated certain Property to the idol. One G along with one other member 

of the public, M, obtained the consent of the Advocate-General under 
section 92 of the Civil Procedure Code and brought a suit against the 
managing trustee J and the other trustee 1. Among the reliefs claimed 
in that suit was one praying that J “be ordered to render all the accounts 
of the income of the waqf properties... and be ordered to pay the 
amount that is found: due. from him on taking accounts, which sum is 
at Present provisionally fixed at Rs.2,500.” J and G. died during the 
pendency of the suit and nO one was substituted for them. The, result 


- J. One of the pleas raised by the defendants was that the suit was 

barred by the Provisions of order XXIL, rule 9 of the Code of Civil Pro- 
. cedure. Held that as the first suit was on behalf of those members of 
the public who had an interest in the trust and not on behalf of the idol, 
the idol can not be taken to have been a party to that suit, 

Held further that even though the object of a suit instituted in 
accordance with tht provisions of section 92 of the Code of Civil Procedure 
is to benefit the trust, inasmuch ag the affairs of the trust are expected to. 
be better administéted as a result of the decree passed ‘in it, the ‘suit 


Dr. N. P. Asthana and Mr. K, B. Asthana, for the appellants. 
Mr. Baleshwari Pyasad, for the respondents, 
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The judgment of the Court was delivered by: 

VERMA, J.:—This is an appeal by the defendants against an 
order of remand passed by the lower appellate court. 

The first plaintiff in the suit was an idol, “Sri Narsinghji 
Maharaj”, through one B. Shri Narain Vaish, described as 
managing trustee of the temple in which the idol is installed and 
of the property attaching to it. There were five other plaintiffs 
who purported to join the idol in bringing the suit on the 
ground that théy-were the members of a Board of Trust appointed 
by the District Judge under a decree passed in suit No. 1 of 1934 
which had been brought by certain persoriy under section 92 of 
the Code of Civil Procedure. ‘The suit was for the recovery of 
a sum of Rs.3,755-10-3 from the assets of one Lala Janki Prasad, 
deceased, which had come into the possession of the defendants 
on the death of Janki Prasad. One of the pleas raised by the 
defendants was. that the suit was barred by the provisions of 
order XXII, rule 9 of the Code of Civil Procedure. That plea 
found favour with the court of first instance and the suit was 
accordingly dismissed by that court. The plaintiffs appealed and 
the lower appellate court, differing from the first court, allowed 
the appeal and remanded the suit for trial on the merits. 

The material facts may be stated thus. One Dwarka Prasad 
erected a temple-in Budaun in the year 1904 and installed the 
first plaintiff in that temple. He also dedicated certain property 
to the idol. He appointed himself as the first manager or 
mutwalli or trustee. His daughter, Mst. Gomti, was to be the 
second trustee. On the death of Mst. Gomti, five men were to 
be the trustees. Two of them died during the lifetime of 
Dwarka Prasad. On the death of Mst. Gomti the trustees who 
were alive were Janki Prasad, Govind Prasad and Har Narain. 
}Iar Narain was a resident of Cawnpore and took no interest it 
the affairs of the temple. Of the remaining two, Janki Prasad 
became the managing trustee or mutwalli. In the year 1934 
two'men, Govind Prasad—one of the three trustees—and one 
Mata Din obtained the consent of the Advocate-General for the 
institution, of a suit under section 92 of the Code of Civil 
Procedure and instituted suit No. 1 of 1934 in the court of the 
District Tudge. They impleaded Janki Prasad and Har Narain 
as defendants. Among the reliefs claimed in that suit was one 
praying that Janki Prasad “be ordered to render all the accounts 
cf the income of the wagf properties . . , and be ordered to 
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viz. Govind Prasad, also died during the pendency of the suit 
. and no one was substituted for him either. The result was that 
the suit was continued by Matadin alone against Har Narain 
alone. A decree Was passed in that suit 1emoving Har Narain 
from the post of trustee and appointing a Board of Trust and 


namely, Janki Prasad, had died. 
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The present suit, as has already been stated, has been brought 


by the idol and the members of the*Board of Trust for the 
tecovery of an ascertained sum from the assets of Janki Prasad 
in the hands of the defendants. 

The lower appellate court agreed with the trial court in the 
view that the plaintiffs of suit No. | of 1934 could have success- 
fully applied for the substitution of the legal representatives of 
Janki Prasad in that suit. It allowed the appeal of the plaintiffs, 
however, on the ground that the person who is barred by order 
XXIL. rule 9 (1) from bringing a fresh sait is the person who 
was the plaintiff in the previous suit and that the present plaintiff 
cannot in any sense be deemed to be the same as the plaintiffs 
who had instituted suit No. 1 of 1934. Dr. Asthana, for the 
defendant-appellants, has contended that the present suit should 
be deemed to have been brought by the same plaintiffs as had 
brought the suit of, 1934 because a suit under section 92 is a 
Tepresentative suit brought on behalf of the entire body of persons 
having an interest in the trust. His contention is that the present 
: plaintiffs 2 to 6 belonged to the group of persons who were so 
interested and are, therefore, bound by whatever happened in 
the previous suit. His further argument is that that suit must 
be deemed to have been for the benefit of the idol also and that 
therefore the first plaintif€ of the present suit, viz. the idol, 
is also bound by the acts and omissions of the plaintiffs of thet 
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We have come to the conclusion that the arguments which 


Ramcharan have been addressed to us on behalf of the appellants cannot be 
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accepted. The deed by which the endowment or trust in ques- 
tion was created is not on the record and we are not, therefore, 
in a position t6 know definitely whether the property vested in 
the idol or in the trustees. At the same time, it may be pointed 
out that it was stated in the first paragraph of the present suit 
that plaintiff No.1, the idol, was the owner of the endowed 
property and that the contents of that paragraph were admitted 
in the written statement. But, in any event, the property vested 

cither in the idol or in those who lawfully became the trustees 
{rom time to time. Suit No. 1 of 1934 was, according to the 
argument of Dr. Asthana himself, on behalf of those members 
of the public who had an interest in the trust. It was not on 
behalf of the idol. The ultimate result of a suit of that type 
might be to the advantage of the idol in the sense that its affairs 
would in future be administered properly, but it is difficult to 
see how the suit can be taken to have been brought by the idol 
itself, Even though the object of a suit instituted in accordance 
with the provisions of section 92 of the Code of Civil Procedure 
is to benefit the trust, inasmuch as the affairs af the trust are 
expected to be better administered as a result of the decree passed 

in it, the suit cannot be said to be instituted by or on behalf of 
the trust or the cestui que trust. We are unable, therefore, to 
accept the argument that the idol must be taken to have been a 
party to suit No. 1 of 1934. We are also unable to accept the 
contention that the remaining plaintiffs of the present suit, 

namely, the present members of the Board of Trust which came 
into existence as’ the result of the scheme settled by the District 
Judge when he decided suit No. 1 of 1934, are bound by what 
happened in suit No. 1 of 1934. As has been indicated above, 
the suit of 1934 was not brought by the then trustees. It is hardly 
necessary to point out that Govind Prasad was a plaintiff in that 
suit, not in his capacity as one of the trustees, but as one of the 
members of the public, who, along with another member of the 
public, Matadin, oBtained the consent of the Advocate- General 
for the institution of the suit. Even he died during the pendency 
of the suit and no one was substituted for him. The present 
plaintiffs Nos. 2 to 6 have joined the idol in bringing this suit 
as members of the Board of Trust appointed by the District 
Judge upon the termination of suit No. 1 -of 1934. They are 
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plaintiffs in the present suit in a capacity which is entirely different : 


from that of the plaintiffs in suit No. 1 of 1934. In our opinion 
there is nothing in the law which can bar the idol or the present 
trustees from bringing this action on the ground that the plain- 
tiffs of the suit under section 92 failed to substitute the legal 
Tepresentatives of Janki Prasad. 


We must not be taken to affirm the view of the courts below 
that the plaintiffs in the suit under section 92—suit No. 1 of 
1934—could have, or should have, applied for the substitution 
cf the legal representatives of Janki Prasad. In ‘view of the 
conclusion at which we have arrived, in agreement with the 
lower appellate court, as stated above, we do not think it neces- 
sary to consider this question. 

Mr. Baleshwari Prasad, for the respondents, has also urged 
that order XXII, rule 9 (1) is not applicable on the further ground 
ihat the cause of action for the present suit is different from the 
cause of action on which the relief for rendition of accounts 
and recovery of whatever was found due on the accounts being 
taken was based. We do not consider it necessary to express 
any opinion on this question also. 


For the foregoing reasons we dismiss the appeal with costs. 





REVISIONAL CIVIL 
Before Sir Iqbal Ahmad, Chief Justice, and Mr. Justice Sinha _ * 


RAM KUMAR (Pratntirr) v. KISHORE LAL anp OTHERS 
(DEFENDANTS)* . 


Partnership Act (IX of 1932), sections 42, 69, 72—Firm—Dissolution of 
partnership—Partner’s right to bring suit—The words “ subject to 
contract” in section 42 explained, 


The death of a partner need not necessarily cause the dissolution of a 
firm and the words “ subject to a contract between the parties” in section, 
42 of the ‘Partnership Act do not require that there should be an express con- 
tract. Furthermore, from the subsequent conduct, after the death of a 
partner, or the surviving partners and of the heirs of the deceased, the 
intention of the founders to continue the business may be deduced, 

Held also, that it would be contrary to the well known canons of cons- 
truction to give the word “ property” one meaning in sub-clause (b) of 
sub-section (3) of section 69 of the Partnership Act and a different mean- 
ing to the same word in sub-clause (@) of sub-section (3). This being so, if 
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it is permissible to a receiver to realise the property of an insolvent partner. 
and there is no reason to deny that right to some one else, there is nothing 
to prevent the partner of a firm, assuming the old partnership to be 
dissolved, either himself or with the surviving members of the family of 
another partner, to realise the property, by bringing a suit on the basis 
of a bond, executed in favour of a firm. - 


Mr. S. C. Das, for the applicants. 

Mr. R. C. Gupta, for the opposite parties. 

The judgment of the Court was delivered by: 

Sty, J.:—This is an application in revision against an 
order of the learned Small Cause Court Judge of Aligarh by 
which he dismissed the suit brought on the basis of a bond, dated 
the 27th of October, 1936, on a preliminary ground. 

There was a firm, Musamal Ram Kumar, consisting of two 
partners, Musamal and Ram Kumar. On the 27th of October, 
1936, the bond in suit was executed by oue Pandit Kishori Lal 
in favour of the firm. Musamal died on the 19th of April, 1941, 
leaving a widow, Mst. Ansuiya Devi, and an adopted son, Jaggonial. 
The adoption is disputed and we might leave it at that. 

A suit—suit No. 65 of 1942—was instituted with an allegation 


"of payment of Rs.4 on the 18th of September, 1939, in order to 


obviate the bar of limitation. On an objection that it was 
barred by section 69 of the Indian Partnership Act, Act IX of 
1982, the suit was withdrawn on the 17th of August, 1942, with 
liberty to file a fresh suit and the suit, which has given rise to 
the present application in revision, was instituted on the 18th 
cf September, 1942. Various pleas were raised in defence, but, 
before we deal with them we might mention the frame of the 
earlier suit, which will have considerable bearing upon the fate 
of the present suit. . : 

The plaintiff purported to bring it on behalf of the firm, 
Musamal Ram Kumar, with an allegation that, on the death of 
Musamal, half of the assets belonged to him and the remaining 
half to the widow and the adopted son. inasmuch as they were 
admitted as partners and the firm continued. It was pleaded in 
defence that the firm was a registered frm and the death of 
Musamal brought about its dissolution under section 42 of the 
Act and, as the new firm was not registered, section 69 operated 
as a bar to the suit. It was in these circumstances that the court 
allowed the earlier suit to be withdrawn and granted liberty to 
bring another suit. 
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The present suit was instituted by Ram Kumar in his personal 
<apacity with an allegation that the death of Musamal, on the 
49th of April, 1941, brought about a dissolution of the firm and 
his widow and the adopted son were being impleaded as defen- 
dants 2 and 3. - 


The execution of the bond was admitted, but the bars of 
limitation and of. sections 69 and 72 of the Indian Partnership 
Act were pleaded. Consideration was also denied. It was also 
pleaded that the deceased Musamal died leaving daughters, who 
Gught to have been impleaed as party and the suit was, therefore. 
bad for nonjoinder. Certain other minor pleas were raised 
which need not detain us. 


The learned Small Cause Court Judge held that the absence 
of the daughters from the array of parties, in the presence of their 
mother, did not cause any nonjoinder. He held that the suit 
was not barred by section 72 of the Indian Partnership Act, but 
section 69 did constitute a bar and dismissed the suit on this 
preliminary ground. 


The only question which calls for an answer is whether the 
suit is barred by section 69 (2)*of the Indian Partnership Act 
Section 69 (2) is in these terms: 

“No suit to enforce a right arising from a contract shall be insti- 
tuted in any court by or on behalf of a firm against any third party 
unless the firm is registered and the persons suing are or have been 
shown in the register of firms as partners in the firm,” 

The learned counsel for the appellant contends that the frame 
of the suit does not attract the application of this provision of 
law, inasmuch as it has not been brought “by or on behalf of a 
firm” and relies upon the following quotation from Lindley on 
Partnership at page 350 (edition 10): 

“One partner may sue alone on a written contract made with 
himself if it does not appear from the contract itself that he was 
acting as agent of the firm; and one partner’ought to sue alone on 
a contract entered into with himself, if such contract is in fact made 
with him as principal and not on behalf of himself and others.” 

and on Goverdandoss Takersey y. Abdul Rahiman (1). There 
are certain observations supporting him, but we do not think the 
decision goes the whole length with the plaintiff. The facts of 
this case were briefly these: : 


Q) LL.R. £1942] Mad. 775. 
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1945 On 9th November, 1936, defendant 1, who held a genera! 
Ram Kumar PQwer of attorney from defendant 2, agreed to sell to defendant 
Kishore 3) 4S an agent of the plaintiff, thirty tons of sandalwood on certain 
al _ conditions. A sum of Rs.700 was paid to him in advance by 
defendant 3 on behalf of the plaintiff. ‘The plaintiff, on being 
apprised of this contract, refused to accept the terms-and directed 
defendant 3 to cancel the agreement. On 16th February, 1938, 
the plaintiff, Goverdandoss Takersey, brought a suit for refund 
of the amount on the allegation that the validity of the contract 
depended upon his consent, which he never gave. One of the 
pleas in defence, as the case crystallised before the High Court, 
was that the contract was on behalf of the firm Goverdandoss 
Takersey and, as it was not a registered firm, the suit was barred 
by section 69 (2) of the Partnership Act. At page 787, the learned 

Judge do say: 

“The provisions of section 69 (2) of the Indian Partnership Act 
could only be attracted to a suit if it was instituted either by or on 
behalf of the firm, that is to say, ex facie it was purported to be 
brought either by or on behalf of the firm or even, as urged by Mr. 
Sitaram Rao, in the interests of the firm. But this must be clear 
from the plaint itself and «must not in any case depend on the 
liability of a plaintiff to restore the benefit that he has received out 
of that suit to the firm of which he is a partner eventually.” 

’ But at-pages 787-88: they make it clear: that the partnership 
contract was not entered into by defendant No, 3 as an agent of 
the firm Goverdandoss Takersey but on behalf of the individual. 
Say they: 

“Tt is true that the agreement, Ex. J, does not clearly state that 
defendant 3 was acting on behalf of the individual Goverdandoss 
‘Fakersey and not on behalf of the firm carrying on business in that 
name; but on going through the various letters that were ex- 
changed between the various parties to the suit (Ex. F-14, Ex. V, 
Ex. K, Ex. L and Ex, L-]) there is no doubt left in our minds that 
defendant 3 had entered into the contract, Ex. J. as an agent and on 
behalf of the individual Goverdandoss Takersey and not the firm 
of that name.” 

It is, therefore, obvious that this case is no authority for the 
question of law which awaits decision in, this case. The case, 
however, may be approached from another point of view and 
from that point of view the claim appears to be unanswerable. - 

It has been found by the learned Small Cause Court Judge 
that the firm Musamal Ram Kumar was a registered firm. 


- 
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Section 42 of the Act says: 
“Subject to contract between the partners a firm-is dissolved— 
(a) if constituted for a fixed term, by the expiry of that term; 
(b) if constituted to carry out one or more adventures or 
undertakings, by the completion thereof; 

(c) by the death of a partner; and 

(d) by the adjudication of a partner as an insolvent.” J 
“This case is governed by clause (¢), i.e. the death of a partner. 
The question is: Did the death of Musamal necessarily cause 
a dissolution? The key to the solution of the problem is 
furnished by the controlling clause: 

“Subject to contract between the partners a firm is dissolved.” 

How is that contract to be ascertained? Does the law require 
an express contract or does it allow 2 contract by implication or, 
in other words, a contract to be deduced: from the conduct of 
the parties? 

While considering the relevant provision of section 253 (10) 
of the Indian Contract Act, which was the corresponding provision 
of law before the present Act, it was held by Mr. Justicr 
SuBRAHMANIA Ayyar and Mr. Justice Boopas in Sokkanadha 
Pannimundar vy. Sokkanadha Vannimundar Q) that— 

“A fresh contract to continue the business could be inferred 
from the conduct of the parties.” . 

To the same effect are Gokul Krishna Dus v. Sashimukhi Dasi 
(2), Raghumull v. Luchmondas (3) and Haramohan Poddar v. 
Sudarson Poddar (4). It might also be mentioned that Raghumuli 
v. Luchmondas was subsequently affirmed by their Lordships of 
the Privy Council. 

It is contended that the intention or ihe conduct must be 
that of the original contracting parties and, as there ig nothing 
on the record to indicate that intention or contract, this plea is 
not available to the plaintiff. In the case of Gokul Krishna Das 
v. Sashimukhi Dasi. Sir Asutosu MookerjeE has distinctly said 
that the subsequent conduct, after the death of one of the 
partners, can be evidence of the intention of the original 
contracting parties. Says he at page 300: 

“There is no direct evidence to show what was the contract 
between the parties in this respect at the inception of the partner- 
ship; but the Subordiate Judge has held—and his view does not 
appear to have been contested before the District Judge—that the 
conduct of the parties since 1887 shews that there must have been 


@) (1905) LL.R. 28 Mad. 344(346). (2) (1911) 16 C.W.N., 2997300). 
(3 (1916 20 C.W.N., 708. (4: (1920) 25 CAV.N., 847(849). 
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a contract beween the original parties that the partnership would 
not be digsolved by the death of any partner. ‘There is no room fer 
the theory that after the death of the husband of the plaintiff a new 
partnership was constituted between herself and the surviving 
partners. The true view is that the original partnership was con- 
tinued by common consent with this difference that the plaintiff 
replaced her husband and this condition of things can be explained 
only on the hypothesis that the contract between the founders of the 
partnership was that it was not to be dissolved by the death of any 
of the partners,” 

“To the same effect is the decision in Punjab and Sind Bank, 
Lid. vy. Kishen Singh Gulab Singh (1). Mr. Justice Baume, who 
delivered the judgment, clearly says at page 886: 

“Tt appears that Uttam Singh had died before the mortgage of 
1925, but it does not necessarily follow that the firm was dissolved. 
The dissolution of a firm in such a contingency is subject to con- 
tract between the parties (vide section 42, Partnership Act), and an 
intention to continue the business in partnership with the legal 
representative may be gathered from the conduct of the parties.” 


‘The conduct of the parties may be of the parties, subsequent 
to the death of Uttam Singh. 

We have, therefore, to consider what was. the conduct of the 
parties. The earlier suit was brought on the allegation that, 
after the death of Musamal, his heirs were his widow and his 
adopted son and that they were, as the surviving members of his 


family, partners'in the old partnership. Indeed, there - was, 


according to Ex. A-2, a statement of the plaintiff’s counsel to this 
effect in the earlier suit. It has also come in evidence that the 
nother and the adopted son applied for registration of their new 


firm with Ram Kumar and themselves as partners, but _ still 


retaining the name of the old firm, although that application was 
returned to them by reason of some technical mistakes. It jis, 
however, a clear evidence of the common intention of all the 
parties to continue the old firm with Ram Kumar and the 
surviving members of Musamal’s family as partners. 

We, therefore, find that there is abundant evidence on the 
record as reflecting the original intention of the founders of the 
partnership. This it might be mentioned is the normal feature 
of a partnership in the country. In Anant Ram v. Channu Lal 
(2), the learned Judges say: 


“ This, for instance, was done in the case of the appellant Anant 
Rai on the death of his father Lalman, and also in the case of Lal- 


(1) (1935) LL.R. 16 Lah. 881. (2) (1902) LL.R. 25 All. 378(382). 
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man on the death of his father Lachman Das. The members of the 
firm apparenily did not act on the rule by which a trading firm is 
dissolved by the death of one partner. They simply by consent 
admitted a son of the deceased partner in the room of the latter, and 
went on as before with the business.” 


They also accept the principle that, from the subsequent conduct, 
after the death of a partner, of the surviving partners and of the 
heirs of the deceased, the intention of the founders may be 
deduced. Say they: 


“From this action we gather that this was in accordance with the 
agreement entered into when the partnership was started.” 


Indeed, such a course is not only compatible with law, but is 
alone compatible with ordinary business requirements. In 
Basanti Bibi vy. Babu Lal Poddar (1), which was a case of partner- 
ship consisting of one family and a number of strangers, the 
daughter of one of the members of that family claimed a share 
in the estate of her father. It was pleaded that the claim was 
barred by limitation as the death of the father, which took place 
many many years ago, had the effect of dissolving the partnership. 
The learned Judges rejected this argument and observed at page 
1519: . 


“Now if in the case of this factory business the death of every one 
.of the 30 partners was to ipso facto dissolve the partnerships, a 
great deal of practical inconvenience would result. The business 
has been going on for a very long time, and there is no evidence 
whatever on the record that the business has been treated as dissolved 
on each of the occasions on which one of the 30 owners died. We 
consider, therefore, that in the present case there must be presumed 
to be an implied contract to the effect that the death of one of the 
partners of this factory will not dissolve the partnership business.” 


We are, therefore, of opinion that the conduct of the parties 
establishes that there was a “contract” within the meaning of 
section 42, that the death of a partner need not necessarily cause 
a dissolution of the partnership and that the old partnership still 
continues. If there was, on the death of Musamal, an applica- 
tion for registration, it was something which was not legally 
necessary, but it, at any rate, evidences a desire on the part. of 
everyone concerned that the old partnership was to continue, 
inasmuch as the style of the firm was to be the same, viz. Musamak 
Ram Kumar. 


(1) [1930] A.L.T. 1517. , 
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The case might be considered from yet another point of view. 


Ham Kuma? Section 69 (3) (a) speaks of the enforcement of — 


vw 
Kishore 
Lal 


“any right or power to realise the prdperty of a dissolved firm.” 


it also makes it clear that the bars created by clauses (1) and (2) 
will not affect the right recognized by this clause. Assuming 
that the old partnership was dissolved, there was nothing to 
prevent the plaintiff either himself or along with the surviving 
members of the family of Musamal to realise the property by 
bringing a suit on the bond. Section 69 (3) (b) recoginizes. 


“the powers of an official assignee, receiver or court under the 
Presidency Towns Insolvency Act, 1999, or the Provincial Insolvency 
Act, 1920, to realise the property of an insolvent partner,” ‘ 

without any hindrance created by sub-sections (1) and (2). 

If it is permissible to the receiver to 1ealise the property of 
an insolvent partner, there is no reason to deny that right to 
someone else. This interpretation of the Act receives support 
from Bhagwanji Morarji Goculdas v. Alembic Chemical Works 
Co., Ltd., (1). The learned Judge has made this point clear at 
page 386: 

“Under section 69, sub-section (8), sub-clause (b), Partnership 
Act the power of the Official Assignee to realize the property of an’ 
insolvent partner is not affected by the prohibitions contained in 
sub-sections (1) and (2). Section 52, Presidency Towns Insolvency 
Act, 1909, describes the property of the insolvent which is divisible 
amongst his creditors, and among this property is the right to sue 
for damages for breach of contract which becomes vested in the 
Official Assignee on the adjudication of an insolvent. Therefore, 
under section 69, sub-section (3), sub-clause (b), the Official Assignee 
can sue for damages for breach of contract on behalf of an insolvent 
partner of a firm although that firm has not been registered. If the 

_ Tight of the Official Assignee to sue for damages for breach of contract 

can be considered as a suit to realise the property of an insolvent 
partner, J fail to understand why a suit by the partners of a dissolved 
firm of the same nature cannot be considered a suit to realise the 
property of a dissolved firm. It would be contrary to the well- 
known canons of construction to give the word ‘ property’ one mean- 
ing in sub-clause (b) of sub-section (3) of section 69 and a different 
meaning to the same word in sub-clause (a) of sub-section (3). 

In any case if damages «te realised for a breach of contract, these 
damages would undoubtedly become partnership property, and the 
whole scheme of sub-clause (a) of sub-section (3) which I am con- 
sidering is te enable partners of a dissolved partnership to realise 
all the assets of the dissolved firm.” 

(1) ALR. 1943 Bom. $85. 
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We hold that the suit is not- barred by section 69(2) of the 1945 


Indian Partnership Act. Rem Kumar 
x a 


We, therefore, allow this application in revision and set aside Kishore 
the order of the court below, but, as it has been disposed of on — Lal 
a preliminary point, we send the case back to that court with 
the direction to readmit it to its criginal number and dispose 


it of according to law. Costs here and hitherto will abide the 
event. : 


APPELLATE CiVIL. 
Before Justice Sir James Allsop and Mr. Justice Malik 


MOHAMMAD HASAN (DEFENDANT) v. MOHAMMAD HAMID HASAN tas 
(PLAINTIFF) AND BIBI SADDIQATUL FATMA Anp OTHERS September, 
(DEFENDANTS)* 27 
Civil Procedure Code, order XLI, rule 22—Cross-chjection—When can be 
urged against co-respondent-—Period of limitution for filing it-— 
Extension of period whether permissible. 





The law is well settled that as a general rule a respondent can file a 
<ross-objection only against an appellant-and it is only in exceptional 
eases where the decree proceeds on a common ground or the interest of 
the appellant is intermixed with that of the respondent that a respondent 
is allowed to urge a cross-objection against a co-respondent. 

It is true that sub-rule (3) to order XLI, rule 22 of the Civil Procedure 
Code, now requires that notice of the cross-objection should be given to 
“the party who may be effected by such objection”, while section 561 
of the Code of 1882 required only notice to “the appellant”, But that 
alteration was necessary as there was no provision in the Code of 1882 for 
giving notice of the cross-objection to a co-respondent in those excep- 
tional cases where a cross-objection could be urged against him. The 
change in the language can not be considered to imply that the legislature 
intended that in every case a respondent should have an extended period | 
of limitation for filing a cross-objection against a co-respondent which was 
in essence an appeal against him and had nothing to do with the appel- 
lant. It sometimes happens that a party may content himself with 
what he has got, even if the court did not give him what he—wanted, 
rather than take the trouble and incur the expense of going up to the 
court of appeal. But where he is dragged there by the other side, the 
legislature has given him an extended period within which to file a cross- 
objection. The failure to give this right might at times cause great in- 
justice as the appellate court might be precluded from adjusting the 
equities fully between the appellant and the respondent. There is no 
sufficient reason, however, why a respondent should be given a second 
chance to’ file-an independent appeal by way of cross-objection against 











“First Appeal No. 404 of 1941, from a decree of Hardeo Singh, Civil Judge of 
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another respondent when at the time the decree was passed. both respon: 
dents were satisfied with the decree and did not file an appeal against it, 
so that it had become final so far as they were -concerned. 

Mr. Mushiag Ahmad, for the appellani. 

Dr. K. N. Katju and Messrs. P. L. Banerji, 8. B. L. Gour and 
5. N. Katju, for the respondents. : 

The judgment of the Court was delivered by: 

~ Mauix, J.:—Bibi Sughra Begam, daughter of Raja Saiyed 

Mohammad Bagar Ali Khan, defendant No. 11 in the suit, No. 
22 of 1941, was the owner of considerable property. On the 6th 
of October, 1928, she executed a deed of wagf. The wagf 
property was divided by her into three lots. Of the first lot she 
appointed her son Haji Saiyed Mahmudul Hasan as the mutwalli, 
of the second lot she appointed her second son, Haji Saiyed 
Masudul Hasan, as the mutwalli and of the third lot she was to 
be herself the mutwalli. Haji Saiyed Mahmudul Hasan died on 
the 28th of September, 1939. Haji Saiyed Masudul Hasan is 
not a party to this litigation and we are informed that he is stil! 
alive. Bibi Sughra Begam, we are told, has died during the 
pendency of this appeal. Under paragraph 18 of this deed of 
wagf she gave Saiyed Mahmudul Hasan the right to fix wezifa 
or lay down any conditions in his ‘lifetime for the sake of his 
descendants, wives or*other descendants and their descendants. 
This was to be done either by executing a registered document 
or by a writing deposited with the District Judge. Haji Saiyed 
Mahmudul Hasan purporting to act under the authority given 
to him in this paragraph executed a will dated the 2nd_ of: 
February, 1933, by which he appointed his son, Saiyed Moham- 
mad Hasan, who is defendant No. | in this litigation, as the 
mutwalli after him of the entire property. He further directed 
that a sum of Rs.200 per mensem was to be paid to each of his 
four sons and Rs.25 per mensem to each of his five daughters, 
who are defendants Nos. 6 to 10. His first wife, Bibi Akbari 
Begam, had died in the year 1932. He provided that in case he 
remarried a second wife, she would get Rs.50 per mensem as 
maintenance allowance during her lifetime and if any male or 
female issue was born of the second wife he or she was to get 
maintenance allowance at the same rate as the sons and daughters 
by his first wife. Soon after this will Haji Saiyed Mahmudul 
‘dasan married Bibi Siddiq Fatma, defendant No. 2. On the 
2th of February, 1936, Haji Saiyed Mahmudul Hasan executed 
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another will by which he cancelled his former will. He had 
reserved to himself the right to cancel his first will by paragraph 
17 of that will. Under this new will he maintained the rat at 
which allowances were to be paid to his sons and daughters but 
increased the allowance to his wife from Rs.50 to Rs.250 and 
provided that, if the mutwaili did not pay her the allowance for 
@ period of six months, then she would be entitled to claim 
“maintenance at the rate of Rs.400 per mensem. In this will too 
the testator reserved to himself the right to modify or alter its 
terms, if he wished to do so (see paragraph 16). On the 17th of 
June, 1938, Haji Saiyed Mahmudul Hasan executed his last will 
under which he made substantial changes in the allowances to 
be given to his sons and daughters. The allowance of Mehdi 
Hasan and Ali Hasan, two of his sons, defendants Nos. 4 and 5, 
was fixed at Rs.375 each per month. The allowance of Hamid 
flasan, plaintiff in the suit, was reduced from Rs.200 to Rs.75. 
No allowance was fixed for Saiyed Mohammad Hasan, the 
mutwalli nominated by him. His wife, Bibi Siddiq Fatma, 
defendant ‘No. 2, was to get an allowance of Rs.375 per month. 
Abrar Fatma, his daughter by Bibi Siddiq Fatma, ‘defendant 
No. 3, was to get an allowance of Rs.100 per month. The 
other five daughters, defendants Nos. 6 to 10, were to get 
allowances at the rate of Rs.25 each as provided in the previous 
wills. 

- Haji Saiyed Mahmudul Hasan died, as we have said, on the 
28th of September, 1939, and *Saiyed” Motiammad Hasan, defen- 
dant No. 1, became the mutwalli of the waqf property. Saiyed 
Hamid Hasan on the 20th of August, 1940, claiming Rs.2,146-11-6 
as the maintenance allowance payable to him from the 29th of 
September, 1939, to: the 20th of August, 1940, filed suit No, 22 
of 1941. This claim for the recovery of the money was filed 
against Saiyed Mohammad Hasan, defendant No. I. According 
to the plaintiff, Saiyed Mahmudul Hasan after he executed his 
first will dated the 2nd of February. 1933, exhausted the power 
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given to him under paragraph 18 of the wacf deed and had no . 


light to execute the second and the third wills. He, therefore, 
brought the suit on the basis of the first will and claimed a 
‘declaration that the second and the third wills were invalid and 
imoperative and impleaded all those who were interested in the 
estate of Syed Mahmudul Hasan, i.e. his sons, his daughters, his 
widow and his mother. 
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p45 The defendants filed a number of written statements. Three 
Mobammea istinct defences were raised by separate sets of defendants to this 
Hesan action. ‘The contention of one set was that the wakif had no right. 
Mohammad to delegate the authority, to nominate _ beneficiaries, to Saiyed 
Hasan Mahmudul Hasan who had, therefore, no right to execute any 
of the three wills. The second set supported the plaintiff and 
pleaded that paragraph 18 of the wagf deed delegating the 
authority to Saiyed Mahmudul Hasan to nominate the bene- 
ficiaries was perfectly valid and he had, therefore, the right to 
execute his first will dated the 2nd of February, 1933, but after 
having done that he had exhausted his powers and had no right 
to execute the second and third wills which were, therefore. 
invalid, the first will being the only operative will. The last. 
set which consisted. of Mehdi Hasan, defendant No. 4, Ali Hasan, 
defendant No. 5, Bibi Siddiq Fatma, defendant No. 2 and Abrar 
Fatma, defendant No. 3, urged that it was the third will which 
was effective, being the last will and testament of Saiyed Mahmudul 
Nasan, and the plaintiff was entitled to get nothing more than 
Rs.75 per mensem. The written statement of Saiyed Mehdi 
Hasan is af page 12. He urged that the plaintiff was not entitled 
to get a declaration that the second and third wills were invalid 
and if he was to be given a decree for maintenance, he could only 
be paid that sum at the rate of Rs.75 per mensem as provided 
for in the third will dated the !7th of June, 1988. During the 
pendency ef this suit by Syed Hamid Hasan, which. was filed on 
the 20th of August, 1940, Saiyed Mehdi Hasan filed a suit, No. 
27 of 1941, on the 8rd of May, 1941, claiming a sum of Rs.5,925, 
being the maintenance allowance at the rate of Rs.375 per 
mensem, from the 28th of September, 1939 to the 29th of April, 
1941, as provided for in the third will. These two suits were 
heard and decided together by the learned Civil Judge of Aligarh 

in a judgment dated the 3rd of September, 1941. 

The Jower court found that paragraph 18 of the wagf deed 
was valid and that Saiyed Mahmudul Hasan was duly authorised 
to nominate the beneficiaries. It further held that Saiyed 
Mahmudul Hasan having executed his first will dated the 2nd 
of February, 1933, had no power to revoke or cancel any annuity 
‘fixed under the first will, but if there remained any surplus to 
be disposed of, the power granted in paragraph 18 was operative 
qua that surplus even after the execution of the first will and 
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he had a right to give further directions 2s to how that surplus 
was to be distributed. The question of surplus became material 
because there was a possibility of there being additions to the 
ust property and to the income thereof. The wakif in para- 
graph 12 of the deed of waqf dated the &th of October, 1928, 
had made a provision that a 20 biswa share in mauza Sira in 
tahsil Anupshahr, district Bulandshahr, and Rs.72 annually were 
_to be given to Mst. Khurshed Bano, the widow of her deceased 
brother, Saiyed Asghar Ali Khan, for her maintenance during 
her lifetime. After the death of the widow the income of the 
said village was to revert to the waqj and half of it was to be 
included. in lot No. 1 and the other half in lot No. 2. On the 
death of the wakif lof No. 3 was to be divided into two lots and 
half of it was to come to lot No. 1 and half of it to lot No. 2 and 
in certain contingencies the whole of lot No. 3 was to come to 
lot No. l. The learned Civil Judge held that, though the-first 
will was valid and could not be tevoked or cancelled, -in case 
there was any surplus income to be disposed of, the third will 
would be operative gua the surplus income and the extra 
allowances provided for in the third will for Saiyed Nfehdi Hasan, 
Ali Hasan, Bibi Siddiq Fatma and Abrar Fatma should be paid 
out of the surplus. The learned Judge decreed the suit of 
Saiyed Hamid Hasan, plaintiff, at the rate of Rs.200 per mensem 
“but refused to give a declaration that the second and third wills 
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were invalid and ineffectual. In the suit filed by Saiyed Mehdi . 
' Hasan claiming maintenance allowance at Rs.375 “per mensem’ 


» the learned Judge gave a decree at the “rate of: Rs.200 only as 
* the plaintiff had not established that there was any surplus income 
on the date when the suit was filed. After taking into accoun: 
all payments made to the two plaintiffs and calculating main- 
tenance allowance at the rate of Rs.200 ‘per month each, the suit 
of. Saiyed Hamid Hasan was decreed for Rs.300 and the suit 
of Mehdi Hasan for Rs.1,600 for the periods up to the date of 
the suit. : 

In suit No. 22 of 1941 filed on. behalf of Saiyed Hamid Hasan, 
Saiyed Mohammad Hasan, deferidant No. 1, who was the 
mutwalli, filed First Appeal No. 404 of 1941. Two cross-objec- 
tions were filed under order XLI, rule 22 of the Civil Procedure 
Code. One dated the 18th of March, 1942, was filed by Mr. 
Paniia Lal, Advocate for the plaintiff-respondent, Saiyed Hamid 
Hasan, who claimed that the court below should have granted 
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a declaration that the second and third wills were invalid. The 
other cross-objection was filed by defendant No. 4, Mehdi Hasan, 
(plaintiff in the other suit) in which he pleaded that the last will 
of Saiyed Mahmudul Hasan, dated the 5th of May, 1938, should 
have been treated as containing the final scheme of management 
of the wagf property and that was the only document that was 
Operative and by it the first and second wills had been revoked. 
The appellant, Saiyed Mohammad Hasan, challenged all the 
three wills on the ground that the wakif had no right to delegate 
authority to Mahmudul Hasan to execute any of the three wills 
and all the three of them were invalid. 


Mr, Mushiag Ahmad, counsel for the appellant, has made 
statement in this Court that his client, Saiyed Mohammad Hasa' 
withdraws the plea that paragraph 18 of the waqf deed, dai 
the 6th of October, 1928, was invalid and accepts the positio: — 
that the wakif, Mst. Sughra Begam, had the right to delegate 
the authority to Saiyed Mahmudul Hasan to provide a scheme 
for beneficiaries. Learned counsel accepts the first will executed 
by Saiyed Mahmudul Hasan, dated the 2nd of February, 1933, 
under which'each of the sons of the testator was entitled to Rs.200 
per month and each daughter was entitled to Rs.25 per month 
and his wife was entitled to Rs.50 per month. On these admis 
sions being made it must be held that he concedes that the decision 
of the court below that the first will was valid was correct. On 
behaif of the plaintiff respondent, Dr. Katju contended that the 


“will dated the 2nd of February, 1933, after its execution must 


be deemed to have become a part of the waqf deed and in the 
absence of any authority reserved in the wagf deed to modify . 
or alter this will, it must be held that the second and third wills 
were invalid, and for this proposition he relied on a case 
reported in Abdul Wahab v. Sughra Begam (1), and drew our 
attention also to a case reported in Rahiman_ v. Baqridan (2). 
Even if this argument of Dr. Katju be accepted that the first 
will must be deemed to be a part of the wagqf deed, we cannot’ 
overlook the fact that the testator reserved to himself the 
tight to revoke, amend or modify the first or the second will. 
The point, however, does not really arise in this appeal as the 
lower court has held that the third will would only operate qua 
the excess income undisposed of under the first will. No cogent 


(1) (1981) ILL.R, 54 AIL. 455(458). (2) (1936; LL.R. 11 Luck. 735. 
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reasons were given to us why Saiyed Mabmudul Hasan could not 
leave directions under paragraph 18 of the wagf deed as to how 
the surplus income was to be divided amongst the beneficiaries, 
It could not be said that as regards the surplus income, if any, 
he had in any way exercised the powers conferred on him by 
paragraph 18 of the wagqf deed. We aré, therefore, not prepared 
to grant the plaintiff a declaration that the second and third wills 
"were invalid and inoperative. 

Saiyed Mehdi Hasan, defendant No. 4, had filed a written 
siatement that the third will was the only operative will and the 
plaintiff, Saiyed Hamid Hasan, could not get anything more than 
Rs.75 per month as provided for in that will. The court. below 
did not accept this contention. It held that the first will was 
still valid and operative and that the allowances fixed by the first 
will could not be revoked or taken away in whole or in part by 
the subsequent wills. On this finding the lower court gave 
Saiyed Hamid Hasan a decree at the rate of Rs.200 per mensem. 
Mehdi Hasan, whose contentions were overruled, submitted to 
the decree and did not file an appeal. In the appeal filed by 
defendant No. 1, Saiyed Mohammad Hasan, he was impleaded as 
one of the defendants-respondents. This cross-objection of 
Saiyed Mehdi Hasan is not against the defendant-appellant, 
Saiyed Mohammad Hasan, but is a cross-ubjection really aimed 
at the plaintiff-respondent, Saiyed Hamid Hasan. So far as this 
Court is concerned, the law. is now well settled that as a general 
tule a respondent can file a cross-objection only against an 
appellant and it is only in exceptional cases where the decree 
proceeds on a common ground or the interest of the appellant 
is intermixed with that of the respondent that a respondent is 
allowed to urge a cross-objection against a co-respondent. This 
point was considered as far back as the year 1863 by a Full Bench 
of this Court in the case of Baboo Chote Lall v. Kishun Suhoy 
(1). The Act in force on the date of that decision was Act VIIT 
of 1859. Section 348 of that Act provided, that “Upon the 
hearing of the appeal, the respondent may take any objection to 
the decision of the lower court which he might have taken if he 
had preferred a separate appeal from such decision.” Under 
,order XLI, rule 22 of the Civil Procedure Code, Act V of 1908, 
“Any respondent, though he may not have appealed from any 
part of the decree, may not ‘only support the decree on any of 

(1) @863) 2 S.D.A.N.W.P. 360. 
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the grounds decided against him in the court below, but take 
any cross-objection to the decree which he could have taken by 
way of appeal...’ The language of order XLI, rule 22 of the 
Civil Procedure Code is not exactly the same as the language of 
the old section 348, but there is no material change in the 
language so far as it relates to the decision of the point now 
before us. That case was followed by this Court in Kallu v. 
Manni (1) and in Abdul Ghani v. Muhammad Fasih (2), under 
Act XIV of 1882, and again in Sabiri Begam v. Radha Kishan 
(3) after Act V of 1908 had come into force. 

In a suit for dissolution of partnership and accounts, where 
a decree is passed declaring the amount due to each partner and 
one of them appeals, this Court has allowed a respondent to urge 
a cross-objection against a co-respondent on the ground that 
the rights of the partics are so intermixed that any modification 
in them would affect the rights of the others (see Balgobind v. 
Ram Sarup) (4). Similarly where a decree proceeds on a ground 
which is common to two persons and one of them appeals, a 
cross-objection has been allowed to be urged agaist not only 
the appellant but also against the respondent who has not 
appealed (see Abdul Ghani v. Muhammad Fasih, referred to 
above). It is true that sub-rule (3) to order XLI, rule 22 of the 
Civil Procedure Code now requires that notice of the cross- 
objection should be given to “the party who may be affected by 
such objection”, while section 561 of the Code of 1882 required 
only notice to “the appellant.” But that alteration was neces- 
sary as there was no provision in the Code of 1882 for giving 
notice of the cross-objection to a co-respondent in those excep- 
tional cases where a cross-objection could be urged against him. 
We think the change in the language cannot be considered to 
imply that the legislature intended that in every case a respondent 
should have an extended period of limitation for filing a cross- 
ebjection against a co-respondent which was in essence an appeal 
against him and had nothing to do with the appellant. It some- 
times happens that a party may content himself with what he 
has got. even if the court did not give him what he ‘wanted, 
rather than take the trouble and incur the expense of going 
up to the court of appeal. But where he is dragged there by the 
other side, the legislature has given him an extended period 


Ay (190) TAR, 23 AM, 93. #2) (1905) LL.R. 28 All. 95. 
#8: 41934) T.TLR. 57 All 580. % (1914) LILR. 36 All. 505. 
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within which to file a cross-objection. Tine failure to give this - 


right might at times cause great injustice as.the appellate court 
might be precluded from adjusting the equities fully between 
the appellant and the respondent. There seems to be no sufficient 
reason, however, why a respondent should be given a second 
chance to file an independent appeal by way of cross-objection 
against another respondent when at the time the decree was 
passed both respondents were satisfied with the decree and did 
not file an appeal against it, so that it had become finai so far 
as they were concerned. In the case before us the cross-obiec 
tion is not against the appellant at all. The respondent by this 
cross-objection wants to support the appeal on different grounds, 
which the appellant does not wish to urge. The cross- 
objection filed on behalf of Saiyed Mehdi Hasan, which is really 
a belated attempt to appeal against the plaintiff respondent, js 
thus beyond time. Mr. Peare Lal Banerji, appearing on behalf 
of Mehdi Hasan, during the arguments prayed for time to file 
an application under section 5 of the Indian Limitation Att. 
This appeal has been pending in this Court for about four years, 
and we do not consider it proper to give time now for an applica- 
tion for condonation of delay. ; 

The result, therefore, is that the appeal filed by Saiyed Moham- 
inad Hasan, defendant No. 1, must fail on the admissions made 
hy his counsel, and we dismiss it with costs. 

The cross-objection filed on behalf of the plaintiff-respondent 
has no force and it is dismissed with costs. 

The cross-objection filed by Saiyed Mehdi Hasan is mis- 
conceived and it is also dismissed with costs. 





Before Justice Sir James Allsop and Mr. Justice Malik 


MUHAMMAD HASAN (Derenpant) v. MEHDI HASAN (PLAINTIFF) AND 
HAMID HASAN (DeFenpant)* 


Ctvil Procedure Code, section 11—Res judicata—Position of co-defendants 
inter se 


It is true that a finding between a plaintiff and a defendant need not 
always be binding and operate as res judicata between co-defendants but. 
where, in a suit filed by the plaintiff the question of the validity of a first 
will arose not only between the plaintiff and the defendant mutwalli, but 
it was a point on which all the defendants, who were the beneficiaries 





“First Appeal No. 405 of 1941, from a decree of Hardeo Singh, Civil Judge of 
Aligath, dated the 3rd of September, 1941. 
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were interested, and they all took up attitudes which were considered most 
beneficial to them, held that the decision was, more or lessy like a deci- 
sion in a partition suit. 


Mr. Mushtaq Ahmad, for the appellant. 


Dr. K. N. Kaiju and Messrs. P. L. Banerji, S. B. L. Gour and 
5‘. N, Katju, for the respondents. 


The judgment of the Court was delivered by: 


Marx, J.:—The facts giving rise to this appeal are given 
in detail in eur judgment delivered today in the connected First 
Appeal No. 404 of 1941. “This appeal was filed by Saiyed Moham. 
mad Hasan, defendant No. 1, on the same allegations as in the 
other appeal that the wakif had no right to delegate his authority 
and Saiyed Mahmudul Hasan could not, therefore, execute any 
of the,three wills all of which were invalid. Mr. Mushtaq 
Ahmdd, learned counsel for the appellant, made a statement 
before us that paragraph 18 of the waqf deed was perfectly valid 
and he did not wish to challenge the right of Mahmudul Hasan 
to execute his first will, On that submission this appeal must 
fail, and we dismiss it with costs. 

Saiyed Mehdi Hasan, plaintiff-respondent, has filed a cross- 
objection against the part of his claim dismissed by the lower 
court. Saiyed Mehdi Hasan relying on. the third will of 
Mahmudul Hasan dated the 5th of May, 1938, brought a suit 
claiming a sum of Rs.5,925 at the rate of Rs.375 per mensem, 
The lower court held that he was only entitled to get the allowance 
at the rate of Rs.200 per mensem as fixed in the first will as 
he had not proved that during the period for which he had filed 
his claim there was any surplus income on which the third will 
could operate. It is conceded that no evidence was given that 
there was any surplus income undigposed of by the first will 
dated the 2nd of February, 1933. On the finding that the 
annuities fixed in the first will could not be revoked or cancelled 
by the third will, it was necessary for the plaintiff, Mehdi Hasan, 
to prove that there was a surplus undisposed of under the first 
will before he could claim any relief on the basis of the third 
will. Saiyed Mehdi Hasan did not file an appeal against the 
decision in suit No. 22 of 1941 where he was a contesting defen- 
dant. The decision in that suit between Saiyed Mehdi Hasan 
and Saiyed Hamid Hasan that the first will was valid and the 
annuities fixed therein could not be revoked or cancelled became 
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final and the finding in that case must now operate as res judicata 
between the parties. It is argued by Mr. Peare Lal Banerji that 
that finding may operate as res judicata between Saiyed Mehdi 
Hasan and Saiyed Hamid Hasan and Hamid Hasan may, there- 
fore, be entitled to get maintenance allowance at the rate of Rs.200 
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per mensem but it would not operate as res judicata between: 


Mehdi Hasan and Mohammad Hasan and. Mehdi Hasan would 
be entitled to get allowance at the rate of Rs.375 from the 
mutwalli Mohammad Hasan and. Hamid Hasan would in his 
turn be entitled to get maintenance allowance at the rate of Rs.200 
per mensem from Mohammad Hasan. It is true that a finding 
between a plaintiff and a-defendant need not always be binding 
and operate as res judicata between co-defendants,-‘but in the 


suit filed by Saiyed Hamid Hasan the question of the validity” 


of the first will arose not only between the plaintiff, Hamid 
Hasan and Mohammad Hasan, but it was a point in which all 
the defendants, who were the beneficiaries, were interested. They 
all took up attitudes which they considered to be most beneficial 
to them. The decision was, more or less, like a decision in a 
partition suit. The result of accepting Mr. Banerji’s argument 
would lead to conflicting findings in the two suits, Nos. 22 of 
1941 and 27 of 1941, for while in the suit of Hamid Hasan we 
‘would be bound to uphold, as no party has filed an effective 
appeal against the decree, the decision of. the learned Civil Judge 
that the third will could only operate as against the surplus income, 
we would have to hold in suit No. 27 of 1941 that the third will 
was the only operative will and Saiyed Mehdi Hasan, plaintiff, 
in this suit was entitled to claim maintenance allowance as fixed 
‘by the third will. Having carefully considered the matter we 
have come to the conclusion that by reason of the failure of 
Saived Mehdi Hasan to appeal against the decree in suit No, 22 


of 1941 the findings in that suit must now be held to be binding . 


: on him and we must uphold the decision of the lower court that 
Saiyed Mehdi Hasan is entitled to get maintenance at the rate 
of Rs.200 per mensem unless he can prove that there is any 
surplus income on which the directions contained in the third 

, will can operate. 

The cross-objection must also fail and is dismissed with costs. 
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Before Sir Iqbal Ahmad, Chief Justice, and Mr. Justice Sinha 
Fie P JAMNA KUNWAR (AppLicant) ‘vy. LAL BAHADUR np oTHERS 
sc {OPPOSITE PARTIES)* 


Civil Procedure Code, section 110, order XLV, rule 2—Leave to appeal to 
Privy Council—The words “ affirms the decision of the court imme- 
diately below” explained. 


The word “decision” in section 110 of f the Code of Civil Procedure 
means the decision of the trial court taken as a whole, and once a decree 
is varied, even though the variation may be in his favour, the applicant 
for leave to appeal to His Majesty in Council, is entitled, as of right, to 
have it. 


Held algo, that- an appeal is a valuable right and a party is, 
unless there are insuperable barriers in the way, entitled to have the bene- 
fit of the mature and considered judgment of the highest judicial tribunal 
in the realm. 

Mr. P. M. Verma, for the applicant. 

‘Messrs. G. S. Pathak and H. P. Gupta, for the opposite 
parties. : 

The judgment of the Court was delivered by: 

SinHA, J.:—This is an application under section 110 and- 
order XLV, rule 2, of the Code of Civil Procedure for leave to, 
appeal“to His Majesty in Council. 


The following genealogical table will be:.of. -assistance . in 
following the. case: : 


RAI JWALA SHANKAR 
t 





{ j ! 
Rai Neta Nand Gauri Shanker Tika Rem (1st wife 


(died in 1925) (died in 1936) Mt. Bittan) 
f 
{His sons and grandecns are now the 2nd wife Mt. Mit. Jumna Kuar, 
landlord-debtors with Brijrani objector 
tho exception of Virendra i 


i 
Bahadur, grandson) Kunj Behari {died on 
, : 9th March, 1932) 
1 





I 
onal wife Rai Bakhtowar Singh 


Mt. Rani Kunwar {died in 19¢3) : {died in 1884) 
1 
Mt. Bittan (died in 18°6) Husband Baboo Tika Ram 


i "(died on 27th December, 1929) 
Mt, Jumns Kunwar, daughter. é 


The sons and grandsons of Gauri Shankar made an applica- 
tion under section 4 of the U. P. Encumbered. Estates Act, 
on 2lst September, 1935. ‘They furnished a list of certain 
property. On 20th August, 1936, they furnished a supplementary 





*Application No. 17 of 1945, for Leave to appeal to His Majesty in Council. 
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list of further property,, consisting of thirty-seven items, as: 1945 
belonging to them. Mst. Jamna Kuar, the daughter of Tika Gann 
Ram by his first wife, took exception to the supplementary list uawee 
and claimed the property as the step-sister of Kunj Behari. The Bou on 
learned Special Judge by his judgment of the 4th of May, 1942. 

rejected her claim on the ground that she was, on the authorities 

as they existed then, not entitled to the estate of her half brother. 

Against this decree she came in appeal ‘to this Court. The 

learned Judges, by their judgment of the $4th of July, 1944, held 

that, in view of the decisions of their Lordships of the Privy 
Council in Sahodrav. Ram Babu (1) and “Besar. Kuer ve Bishundeo 

Singh (2) she was entitled: to: the estate. They, howéver, accepted 

her appeal only with regard to eighteen out o£ the thirty-seyen 

items of the property.- -The applicarit propeses’to go in appeal 

to His Majesty in Council against the decision of this Court with 

regard to the remaining nineteen items. 


The value of the subject-matter in dispute, both in the court 
" Of first instance and this Court, was Rs.50,000 and the value of 
the subject-matter of the proposed appeal to His Majesty in 
Council is also above Rs.10,000. What falls to be determined, 
therefore, is whether the’ present application fulfils the require- 
ments of section 110 of the Code -of Civil Procedure. The 
answer to: this question dépends upon the interpretation to be 
placed’on the expression “affirms the decision of the court 
immediately below” in the section. A mass of literature has. 
- grown round the word “‘affirms” and there is considerable 
divergence of opinion among the different High Courts. The 
‘ease of Annapurnabai v. Ruprao (3), forms the foundation of the ~ 
entire case law, but, curiously enough, this case, although _ its 
. facts were so simple is the rock on which judicial opinion has 
split. It will have to be examined in detail. We are, however, 
telieved of the necessity of tracing the course of judicial authority 
dating from this case, inasmuch as there has, on this point, been 
a Full Bench decision of this Court in Jaggo Bai v. Harihar 
Prasad Singh (4); We, however, propose tO examine a few of 
the authorities subsequent to this decision, as the main contention 
of the learned counsel for the opposite party is that the facts of 
the Full Bench case are distinguishable from those of the present 
case and there have been two recent pronouncements of the 


(1) [1943] ALJ. 271. (2) [1943] A.L.J. B0t. 
(3) (1924) I-L.R. 51 Cal’ 969. (4) LER. [1941] AH. 180. 
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194; Lahore High Court which definitely disagree with the view taken 





Jama PY this Court in Jaggo Bai's case. The facts before their Lord- 
Kunwar ships of the Judicial Committee in Annapurnabai’s case were 


Lal briefly these: 
Bahadur 


“One Shankar Rao died leaving behind him two widows, Amba 
Bai and Annapurna Bai. The plaintiff, Ruprao, claimed to have 
‘been adopted by Amba Bai and, on attaining majority in 1915, he 
sued for possession of Shankar's property. .The suit was resisted by 
Annapurna Bai and one Kashi Nath, who also claimed to have been 
adopted by Annapurna Bai, Annapurna Bai prayed for maintenance 
in case the adoption of Kashi Nath was not proved. | 

The Subordinate Judge decreed the suit but granted Rs.800 per 
year as maintenance to Annapurna Bai. On appeal, the decree wa 

.varied by increasing the amount from Rs.800 to Rs.1,200, but, i- 
other respects, the decree of the lower court was left unchanged. 

The defendants then applied to the Court of the Judicial Com 
missioner for leave to appeal to the Privy Council; but the applica- 
tion was dismissed on the ground that the decree of the first court , 
had been affirmed by the appellate court except in respect of a ‘small 
change’ in the amount of maintenance and, no question of law being 
involved, the leave could not be granted.” 


On the application for special leave it was contended on 
behalf of the pétitioners that the appellate court, in enhancing . 
the maintenance allowance did. not affrin ‘the decreé of the first 
court, but varied: it-and, theréforé, ‘ro sMbstantial question of law 
need be involved. ‘Their Lordships entertained the application 

.in the following very brief judgment: 

“In the opinion of their Lordships the contention of the peti- 
tion: of the petitioners’ counsel as to the effect of section 110 of the 
Code is correct. They had therefore a right of appeal. Special 
leave to appeal should be granted, but should be limited to the 
question of maintenance. The petitioners’ charfce of success is not 
material to their application. 


Their Lordships will humbly advise His Majesty that special leave 
to appeal be granted, but that it should be limited as already 
stated.” 

It might be mentioned that Sir George Lowndes, the counsel for 
the petitioners, made it clear that he did not mean to contest the 
finding of adoption. 

We now come to.the case of. Jaggo Bai.. The facts were 
these: , 


“Jaggobai agreed to sell to Harihar Prasad certain mortgagee. 
rights for a sum of Rs.52,000. Harihar Prasad paid half the pur- 
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chase price, ite, Rs.26,000. She failed to execute the deed of assign- 1945 
ment. Harihar Prasad sued for the refund of the amount_paid 

with interest. The trial court decreed the suit for Rs.26,000 plus Pieces 
interest at the rate of 6 per cent. which amounted to a sum of eae 
Rs.18,700. The defendant denied all liability for interest. The Be teay: 
High Court, on appeal; reduced the rate of interest from 6 to 4 per 
cent., which brought down the sum from Rs.18;700 to Rs.12,380, i.e., 


the variation in the decree was in favour of the defendant. 


The defendant wanted leave for appeal to His Majesty in Council 
under section 110 of the Code ‘of Givi Procedure. It was conceded 
that there was ho- substarrtiak question of law.” : 


The learned Judges, on’ an interprétatign éf Angapurnabai’s 
case, granted leave. - Tt, is. significant that they: expressly over- 
ruled the decisions.in Wigar Ali Khan v. Narain Das (1) and Sr 
Narain Khanna 'y. The Secretary of State for India in “Councfl 


(2). _Ami examination of these two cases is necessary. 
In Wigar Ali Khan the facts were these: 


“Narain Das brought a suit for enforcement of a mortgage agairist 
one Nanabhoy, the executant, and Wiqar Ali Khan, as the admi- 
nistrator of the estate. The suit was decreed by the trial court. 
‘Wiqar Ali Khan appealed to the High Court and the main ques- 
tion was whether the mortgage was valid. The High Court held that 
the mortgage was valid, but the amount of interest was reduced from 
15 per cent. to 12 per cent. in favour of the appellant. The decree 
was, therefore, varied in favour of the appellant, but the amount of 
variation .was less than Rs.10,000. Wigar Ali applied for leave to 
appeal to His Majesty. in’ Council on the strength of Annapurnabai’s. 
case. Benner, J., and Véraa, j., refused leave on the ground that’ 
the variation affected the amount of the decree not to the extent. , 
of Rs.10,000 but much Iéss, and also on th® ground that the varia- 
tion was in favour of the defendant. For the latter proposition they 
relied upon the case of Kamal Nath v. Bithal Das (3). They dis- 
tinguished the case of Annapurnabai on the ground that—~ 


‘Now it is to be noted that the special leave to appeal was 
limited to the question of maintenance. Learned counsel argues 
that this limitation was imposed solely at the tequest of counsel for 
the applicants. We do not think that this can be deduced from the 
ruling. It appears to us that their Lordships imposed this restric- 

. tion because they considered that it should: be imposed. The case, 
therefore, is no authority for the present application in which the 
applicant desires to raise a question on which there have been con- 
current findings by the two courts. Moreover in the present case 
the question of interest is not of sufficient value to amount to 


(1) LL-R. [1939] Al. 443. (2) 


: [1989] A.L.J. 736. 
@3) (1922) I.L.R. 44-All. 200. 
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Rs.10,000 and therefore leave to appeal on the question of interest 
alone could not be granted ’.” : 


They rejected the contention of the learned counsel for the 
applicant that their Lordships confined leave to the question of 
maintenance only owing to a statemeni by Sir George Lowndes, 
the counsel for Annapurnabai. 


The case of Sri Narain Ahanna was like this: 

“ Gn an application by him under the Land Acquisition Act, the 
District Judge granted Sri Narain Khanna Rs.26,238. He appealed 
to the Higl» Court, which increased the amount by Rs.9,902 and 

“allowed interest.. He made -an application for leave to appeal to 
His Majesty in Council. It was conceded by the opposite party 
that the amount claimed by Sri Narain Khanna before the District 
Judge, in the High Court and in the proposed appeal to the Privy 
Council was over Rs.10,000. BENNET, J., and VERMA, J» who also 
constituted the Bench hearing the first appeal, followed their deci- 
sion in Wiqar Ali Khan and refused to grant leave on the ground 
that they had affirmed the decision of the District Judge so far as 
the sum of Rs.26,238 was concerned and that the variation was in 
favotr of the appellant.” 


Both these rulings were overruled by — the Full Bench. 
Dealing with them and with Annapurnabai’s case, Sir Jonn THom 
summed up the opinion of the Full Bench int these terms:” 


“(@) The value of the question in issue, namely, the question as 
to interest, was below Rs.10,000. In that respect therefore the case 
is to be distinguished from the case of Annapurnabai v. Ruprao (1). 
We do not agree however with the observation that in the case 
before the Privy Council the Board imposed restriction as to the 
appeal because they considered that it should be imposed. Whe- 
ther the Privy Council imposed the restriction because it should be 
imposed or whether they imposed it because counsel for the appli- 
cant had intimated that he proposed to restrict the appeal to the 
question of maintenance is not at all clear from the terms of the 
judgment of the Board. . 


(b) The latter case of Sri Narain Khanna v. The Secretary of State 
for India in Council (2). clearly supports the contention of the res- 
pondent. .. . We find it impossible to reconcile this decision with 
the decision of the Privy Council in Annapurnabai v. Ruprao (1). 
On the principle of the Privy Council decision, in our judgment, an 
appeal did lie to the Privy Council. The decision of this Court 
‘therefore in Sri Narain Khanna v. The Secretary of State for India 
in Council can no longer be considered to be good law.” 


(1) (4924) LL-R. 51 Cal. 969. (2! [1939] A.L.J.. 736. 
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.The Full Bench decision, therefore, is authority for the 
Proposition that once a decree is varied, even though the variation 
may be in his favour, the applicant is entitled to leave as of right. 

We might notice ‘a few of the authorities decided after this 
Full Bench. Soon after the decision in Jaggo Bai v. Hariha 
Prasad (1), a Full Bench of the Patna High Court in Raja 
Brajasunder Deb y. Rajendra Narayan (2), had to ‘consider a 
similar point. The learned Judges agreed with Sir Joun Tuom, 
Its facts were these: . 7 oe. or te 

“The plaintifis brought a suit for a declaration that they were 
the owners of certain lands in three villages set out ‘in, four 
schedules to the plaint and for confirmation of possession. In the 


alternative, it was prayed that, if it was found that the ‘plaintiffs © 


were not in possession, they should be given possession of the 
lands in question. The defendant by his defence denied that the 
plaintiffs were entitled to any relief and claimed that the lends 
in question belonged to him by reason of adverse possession over 
a long period of time. The trial court dismissed the claim. 
On appeal, the High Court decreed it with regard to one 
village, Olaver, but affirmed the decree with regard to the other 
villages, Balarampur and Jagulaipara, though on different 
grounds. On an application for leave to appeal to His Majesty 
in Council the learned Judges granted leave to the plaintiffs, 
_ although the variation was in their favour. They also made it 
clear that the defendarit was entitled to appeal against the decree 
as a whole, i.e., even as regards the two villages with respect to 
which the judgments of the High Court and the trial court were 
concurrent.” Say they: 

“In the present case the proposed appellants have to appeal 
against ‘the decree as a whole, and they will have a right to do 
so if that decree as a whole does not affirm the decision of the 
court below. The appeal is not confined to such part of the 
decree as affirms a part of the decision of the court below but is 
preferred against the decree as a whole. Clearly the decree as 
a whole does not affirm the decision of the court below taken 
as a whole, and that being so, the appellants, in my view, are 
entitled to appeal as of tight without showing that a substantial 
question of law is involved.” 

We might also mention that a Bench of this Court, Sir 
Suan SuLAIMAN and Mr. Justice Racnupat Sixcu, had, in the 

(2 LL.R. [1941] All. 180. (2) (1941) LL.R. 20 Pat. 459. 
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case of Lackhmi Sewak v. Ram Rup (1), taken a similar view 
on this question. The claim was valued at a lac of rupees and 
the decision of this Court was one affirming the decision of the 
trial court, with a very slight variation as regards the nature of 
the relief affecting 2 very small property; nevertheless leave was 
granted. “ . 

it migiit be mentioned that the Judicial Commissioner’s Court 
at Peshawar in Saran Singh v. Dwarka Nath (2), has taken a 
similar view. ; 

We now come to the two Lahore authorities. The first case 
is Brahma Nand vy. S. S. D. Sabha (3). Its facts were these: 

“The plaintiff brought a suit under section 92 on the allega- 
tion that the trust was a public trust and prayed for the removal 
of the defendant from the trusteeship and for accounts. The 
main defence was that the trust was not a public trust. The 
trial court held that it was a public trust and decreed the suit. 
Tt also made a preliminary decree directing accounts to be taken 
in respect of the income and expenditure of the land in ‘suit for 
a certain period. The District Judge dismissed the defendant's 
appeal. Before the High Court, in second appeal, the plaintiff- 
respondents, with a view to cut short the controversy, abandoned 
the relief in respect of accounts, but contested it on the remaining 
issue. The High Court maintained.the concurrent findings of 
the. courts below.-as regards the nature of the property and 
dismissed ¢he appeal. The defendant wanted to go in appeal 
to His Majesty in Council on the main question.” 

The learned Judge refused to give leave. 

the other case is Wahid-ud-din v. Makhan Lal (4).. Its facts 
were these: . 

“In execution of a decree against Wahiduddin, eight items 
of property were sold in different lots for a sum of Rs.2,000. on 
Ist December, 1941. Two of the items were purchased by the 
decree-holders themselves and. the remaining six by outsiders. 
Wahiduddin moved the execution court under order XXI, rule 
90 of the Civil Procedure Code, but his objections were disallowed 
and the sales were confirmed on 26th May, 1942. He went in 
appeal before the High Court. Azpur Rasnp, J., set aside the 
sale of three items, but affirmed it with Tespect to the remaining 
five. On Letters Patent Appeal, this. judgment was affirmed. 


(1) P.C.A. No, 33 of 1984. (2) A.T-R. 1943 Pesh. 45. 
(3) (1945) F L.R. 26 Lah. 156. 4 (4) (1945) LL.R. 26 Lah. 249. 
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He then made an application for leave to appeal to His Majesty 


in Council.” . 
The learned Judges refused leave on the ground that “For 
the purposes of séction 110 a decree or order to be appealed 
_ from, where it partly maintains the decision of the court 
immediately below and partly reverses it, is deemed to be one of 
affrmance when the subject-matter of the appeal to His Majesty 
in Council is confined only to that part of the decree or order 
which affirms the decision of the court below on that matter,” 
It is to be seen that this is inconsistent with Jaggo Bai’s 


w£2se and also with the Patna Full Bench. Oné ‘of thetreasons- 


assigned by the fearned Judges was that ‘the finding fey gourt 
upon each issue amounted to a “decision” arid for this view théy 
took their stand upon order XX, rules 4 and 5, of the Code of 
Civil Procedure. ge? fe ian 

This, in our opinion, is a wholly erroneous view. It was 
held so far back as the year 1902 by their Lordships of the Jfidicial 
Committee in Tasaddug Rasil Khan y- Kashi Ram (1) that 
“The word ‘decision’ in section 596 of the Code of Civil Proce- 


dure mearis merely the decision of the suit by the court, and cannot, . 


like the word ‘judgment’ be defined as meaning the statement of 
the grounds on which the court proceeds to make the decree, 

In order to ‘affirm the decision of the court below’ within the 
meaning of that section it is sufficient for the appellate court to 
affirm the decree; it need not also affirm the grounds of fact on 
which the judgment was passed.” 


Section 596 corresponded to section 110 of the Code of Civil | 


Procedure. : 
Their Lordships have made this point still clearer in a com- 
paratively recent case, Jowad Husain vy. Gendan Singh (2): 
“The appellant’s counsel strenuously urged that the appeal was 
not against the decree, but only against the items in*the decree, 
This is a complete misunderstanding, An appeal must be against 
a decree as pronounced. It may be rested on an argument directed 
to special items, but the appeal itself must be against the decree, 
and the decree alone.” : : 


Harries, C.J., delivering the judgment of the Full Bench in 
Brajasunder Deb vy. Rajendra Narain (3) has dealt with this 
question. - Says he at page 276: 

“... in my judgment the true test is whether the decision of 


the court below as a whole has been affirmed by the High Court and 


903) LL.R. 25 AH. 109, : (1926) 24 A.L.J. 765/766). 
: (3) (1940 LL.R. 20 oh 459. 
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_ not whether the decision on: the point or points left in dispute have 
been affirmed by the High Court... . There is only a decision, 
and in my view the word ‘decision’ means the decision of the trial 
court taken as a whole. It must be remembered that an appeal is 
ot preferred against any item or items in a decree. The appeal 
must be preferred against the whole decree, though for the purposes’ 
of valuation the subject-matter in dispute in appeal only is valued. 
. .. In the preserit case the proposed appellants have to appeal ’ 
against the decree as a whole, and they will have a right to do so if 
that decree as a whole does not affirm the decision of the court 
below.” ° 

We think that the view taken by Si ArTHur Harries is, 

if swe may say sO with respect, in accord with the view. of their‘ 
Lordships of the Privy Council and the view taken by the learned 
Judges of the Lahore High Court, if we may again say so with 
great respect, militates against it. 

There is an observation in the judgment of Din MoraMman, 

J. in the case of Brahma Nand against which we feel we must 
enter our dissent. The question as to what their Lordships 
really intended to lay down in 51 Cal., 969, says the learned 
Judge, is not easy to answer. He felt that he could act upon 
his own judgment and disagreed with those learned Judges who 
had ‘granted leave on the strength of Annapurnabai’s case on the, 
ground that “the refusal of leave. in such. cases is more reasonable 
thar its grant.” An appeal is a valuable right and a party is, 
unless there are insuperable barriers in the way, entitled to have 
the benefit of the mature and considered judgment of the highest 


+ judicial tribunal in the realm. 


We think that this case fulfils the requirements of section 110 
of the Code of Civil Procedure and the applicant is entitled to a 
certificate from us and we so certify. 





REVISIONAL CIVIL 
Before Justice Sir Henry Braund and Mr. Justice Yorke 
SAMANDAR LAL (APPLICANT) v. PRAKASH CHAND anp ANOTHER 
; (OpposiTE PARTIES)* 

Provincial Insolvency Act (V of 1920), section 60(2)—A pplicability—Whe- 
ther ‘ protected land’ could be sold in insolvency proceedings—Debt 
Redemption Act (Local Act XIII of 1940), section 17(1)(a). © 
The Insolvency Judge passed an order for the sate of - insolvent’s 

propérty by public auction. The only property which at that time re-4 





*Civil Revision No. 30 of 1944, from an order of R. T- Shivdasni, District Judge of* 
Saharanpur, dated the 18th of September 1943. 
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mained in the hands of the Official Receiver was a fruit garden in respect 


of which there was a liability to pay Government revenue. The insolvent __ 


immediately applied to the court that this Property should not be sold on 
the ground that, since he was an agriculturist paying less than Rs.250 in 
Government revenue, the land was protected from sale by section 17(1)(a) 
of the U. P. Debt Redemption Act. The Civil Judge came to the con- 
clusion that the Property was so protected and was not saleable in the 
insolvency. The Opposite view was taken on appeal by the District Judge. 
The matter came up in revision before the High Court. Held that an 
adjudication order is made, not for the benefit of one debt, but of many, 
some of which may be, and others of which may not be, in respect of 


. “loans” as defined by the U. P. Debt Redemption Act, and this being so, 


the provisions of section 17(1)(a) of the said Act can not be applied to 
insolvency. 

Mr. Raj Bahadur Jaini, for the applicant. 

Mr. B. R. Avasthi, for the Opposite parties. 

The judgment of the Court was delivered by: 

Braunb, J.:——This is a civil revision raising a point under 
the Provincial Insolvency Act which is not free from difficulty, 

The insolvent was adjudicated on the 2Ist September, 1939, 
and obtained his discharge on the 18th October, 1940. In May, 
1941, an order was made by the Insolvency Judge that the 
insolvent’s property, which, of course, remained vested in the 
teceiver notwithstanding his discharge, should be sold by public 
auction. 

The only''property which at that time remained in the hands 
of the Official Revéiver Was a‘frait ‘garden at Saharanpur, in 
Tespect of which there was a liability té%pay Government revenue. 
The insolvent immediately applied to the coiit# that'this property- 
should not be sold on the ground that, since he was an agriculturist 
paying less than Rs.250 in Government revenue, the land ‘was 
protected from sale by section 17(1) @) of the U. P. Debt Redemp- 
tion Act (XIII of 1940). On the 11th April, 1942, the Civil 
Judge of Saharanpur came to the conclusion that the property 
Was so protected and held that it was not saleable in the insolvency. 
The opposite view was taken on appeal by the District Judge of 
Saharanpur and on the 18th April, 1943, he made an order 
directing the land to be sold by the receiver. It now comes to 


‘us in revision. 


The short point is to determine whether the effect of section 
60(2) of the Provincial Insolvency Act is to incorporate the 


provisions of section 17(1) (@ of the U. P. Debt Redemption Act 
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into insolvency, so as to prevent the receiver, in administering 
the estate of an agriculturist insolvent in insolvency, from selling 
property which, had it been the property of an agriculturist who 
had not been ‘adjudicated insolvent, would have been protected 
by the Debt Redemption Act from sale “in execution of a decree 
to which this Act applies”, i-e., to which the U. P. Debt Redemp- 
tion Act applies. 

Section 60(2) of the Provincial Insolvency Act is in the nature 
of a proviso saving from the effects of the Insolvency Act any 
enactments for the time being in force protecting debtors from 
the execution against their immovable property of decrees to 
which the Act’ applies. It reads: “(2) Nothing in this Act shalt 
be deemed to affect any provisions of any enactment for the 
time being in force prohibiting or restricting the execution of 
decrees or orders against immovable property; and any such 
provisions shall be deemed to apply to the enforcement of an 
order of adjudication made under this Act as if it were such a 
decree or order.” 

We think it clear on the face of the sub-section that it does 
make applicable to insolvency under the Provincial Insolvency 
Act all: those provisions of any other Act for the time being in 
force—and that, of course, would include’ any Act passed after 
the date of the Insolvency Act—which prohibit or restrict the 
execution of decrees or orders against immovable property; and 
that would prima facie include an Act, protective of debtors 
from the execution of decrees, of the general character of the 
U. P. Debt Redemption Act. We have the assistance of the view 
of a learned Judge of the Lahore High Court, in reference to 
a particular Act of his province, that in general there is no reason 
why, in view of sub-section (2) of the Provincial Insolvency Act. 
legislation of the particular character referred to in it should 
not take effect against a receiver in insolvency [Ram Rattan v. 
Fazal Haq (1)|. We respectfully agree. The actual decision ia 
that case does not. however, help us further than that, since it 
had reference to the Punjab Alienation of Land Act, and not. 
of course, to the U. P. Debt Redemption Act. 

But it appears to us that there are conditions to be carefully 
observed in applying a restrictive enactment under section 60(2) 
of the Provincial Insolvency Act against the receiver in the 
insolvency. First, the restrictive enactment must only be applied 

is {1) (1940) L.L.R. 21 Lah. 40. 
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in the insolvency to the same extent that it could Operate in 
favour of the judgment-debtor outside the insolvency; and, 
secondly, it must always be a condition precedent to its applica- 
tion in insolvency at all that it can be so applied without depart- 
ing from its substantial purpose. If it can be so applied, then, 
to the extent that it would operate outside the insolvency, it 
should be applied in the insolvency. But if, on its construction, 
"we find that it cannot rationally be applied to an insolvency at 
all, then it cannot be applied at all, since it obviously cannot 
be, supposed that section 60(2) of the Provincial Insolvency ~Act 
has attempted to make applicable to an insolvency something 
that is intrinsically inapplicable, 

Reverting to section 6(2) of the Provincial Insolvency Act 
itself, we think that its concluding sentence affords the answer 
to the question before us. It reads: —“. . . . and any such 
provisions shall be deemed, to apply to the enforcement of an 
order of adjudication made under this Act as if it were such a 
decree or order”, 

The first “such”, we think, makes it clear that the only 
application by reference into insolvency of the other restrictive 
enactment is to be “such” as would apply outside the insolvency. 
It is to be to that extent and no more. That we think is the 
meaning of the word “such”, where it first appears. And we take 
the meaning of the whole sentence to be that, where there exists 
for the time being any enactment the Provisions of which pro- 
hibit or restrict the execution of decrees or orders against immov- 
able property, the Provisions of that enactnient are to be applied 
(so far as they can be applied) in the insolvency, to the same extent 
that they could be applicable outside the insolvency, treating 
the adjudication order as the decree or order against the enforce- 
ment of which the prohibition or restriction is to be applied. 

It is not every decree or order against the execution of which 
section 17(1)(a) of the U. P. Debt Redemption Act provides a 
prohibition or restriction. It 1s only against the execution of 
“decrees to which this Act applies”. The definition of what 
decrees the Act applies to is to be found in section 2(6), and from 
that definition it appears that the only decrees affected are those 
passed “in a suit to which this Act: applies’ We then look for 
a definition of what suits the Act applies to and are informed 
by section 2(17) of the Act that it applies to “any suit. . . 
relating toa loan... 2” Tt remaine wenn 
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is a “loan” and this is to be found in sub-section (9) of section 2. 
‘This is a rather round-about way of arriving at the truth; but 
it has been necessary. In the end it is seen that the Act only 
applies to decrees passed in suits relating to an “advance. . - 
made before the first day of June, 1940, recoverable from an 
agriculturist. . , but does not include. . .” certain particular 
types of loan. 


Now, it is that restrictive provision, and no other that we 


have to try to incorporate into the insolvency, if we can. In our 
view it cannot be done. 


The decree contemplated by section 17(1) (@) of the U. P. 
Debt Redemption Act must ex hypothesi be a decree in favour of 
a particular person or persons in respect of a particular loan or 
loans. There is no diffculty in that case in saying that the 
threatened execution is in respect of a particular decree involving 
a particular loan, and the mischief of the Act will apply according 
to whether the particular decree qualifies or not. 

But in insolvency it is wholly different. We have under 
section 60(2) of the Provincial Insolvency Act to try to treat the 
adjudication order as the decree for the purpose of seeing if 
section 17(1) (a) can be applied to it. In our view, it obviously, 
cannot. An adjudication order is made, not for the benefit of 
one debt, but of many, some of which may %e, and other of which 
may not be, in respect of “loans” as defined by the U. P. Debt 
Redemption Act. How can it possibly be said in relation to the 
U. P. Debt Redemption Act, that the adjudication order is made 
for the purpose of enforcfhg a “Joan” as defined by the Act? It 
is not. One or more of the debts which constitute the aggregate 
of the debts of the insolvent may possibly be in respect of a 
“Joan” or “loans”; but there may be many others that are not, 
and, in this particular case, the court bélow has found that in 
fact there were. It seems to us to follow that, if we now try to 
apply section 17(1) (@) of the U. P. Debt Redemption Act to this 
insolvency, we shall be going far beyond applying the restriction 
of section 17(1) (a). We shall in fact be applying that restriction 
to a case in which the decree—ic., the adjudication order—is in 
respect of. debts, which in part at least are debts to which the 
U. P. Debt Redemption Act does not apply at all. That is not 
what section 60(2) of the Provincial Insolvency Act directs or 
allows. Under that section we can only apply “such” provisions 
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as restrict or prohibit the execution of a decree to which the 
U. P. Debt Redemption Act applies. 

We have considered whether there is any way in which this 
difficulty can be overcome, so as to make section 17(1) (@) applica- 
able as a practical matter to an adjudication order. As far as 
we can see, there is none. A sale in an insolvency cannot be 
restricted to a sale in execution or enforcement of any particular 
debt. It is‘a means of enforcing all the debts pari passu. That 
is of the essence of a realisation in insolvency. It “enforces” 
debts which. are. not “loans”. within. the meaning of the U, P. 
‘Debt Redemption Act just. as much: as those which are. We sec 
no way in which this-difficulty can be overcomé. 

In the result, therefore,..in: our judgment the provisions of 


section 17(1) (a) of the U. P. Debt. Redemption Act cannot be’ 


applied to insolvency. It cannot have been intended by the 
framers of section 60(2) of the Provincial Insolvency Act to make 
something applicable to an insolvency which cannot as a practical 
matter be so applied; and, in our view, therefore. section 17(1} 
(a) of the U. P. Debt Redemption Act does not apply to an 
insolvency under the Provincial Insolvency Act at all. It may 
be that it was in the mind of the legislature when passing the 
U. P. Debt Redemption Act that, with the assistance of section 
60(2) of the Provincial insolvency Act, it should protect agri- 
culturist debtors in an insolvency as such as in a case where there 
was no insolvency. But we are concerned, not with what the 
legislature may have intended, but with what it has done. 

On these grounds we think that the District Judge was right, 
though our reasons are somewhat different from his. We must, 
therefore, dismiss this revision with costs. 





APPELLATE CIVIL 
Before Mr. Justice Yorke and Mr. Justice Bennett 
JOTI PRASAD anv oTHERS (APPELLANTS) v. BASDEO SAHATI 
BHARGAVA anp oTHERS (RESPONDENTS)* 
Encumbered Estates Act (Local Act XXV of 1934), section 7(3)—Surren- 
der by Hindu lady—Whether amounts to a “ transfer ”-—Whether 
barred by the provisions of the section. 
One Mst. R, a Hindu lady, inherited the estate as a daughter. She 
applied under section 4 of the U. P. Encumbered Estates Act. Decrees 
in those proceedings had already been passed and sent to the Collector for 





ae ~ : Pape ORE Ronee a 
*First Appeal No. 120, of 1944, from an order of Hardeo Singh, Special Judge, First 
Grade of Agra, dated the 29th of January, 1944. 
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execution when she executed a document, described as a dastbardari, in 
favour of her sons. This document was registered and thereafter the sons 
applied to be substituted for their mother in those proceedings. The 
Special Judge holding that the object of the transaction was to prejudice 
the creditors by protecting the property from sale as the estate would 
come under the head of protected property under the provisions of the 
Debt Redemption Act, rejected the application. The sons brought the 
appeal against the order of the Special Judge. Held, that a surrender 
by a Hindu lady in favour of her sons of the entire estate in which she 
held the same limited interest as a Hindu widow, so as to accelerate their 
succession, amounts to a transfer of the nature of a gift, within the mean- 
ing of section 7(8) of the U. P. Encumbered states Act, and was barred 
by the provisions of that section which imposes an absolute bar on 
transfer during the pendency of the proceedings. 


Messrs. M. L. Chaturvedi and A. P. Gupta, for the appellants. 


Messrs. Gopi Nath Kunzru and Jwala Prasad Bhargava, for 
the respondents. 


The judgment of the Court was delivered by: 


BENNETT, J.:—The sole question for determination in this 
appeal is whether a surrender by a Hindu lady in favour of her 
sons of the entire estate in which she held the same limited 
interest as a Hindu widow, so as to accelerate their succession, 
amounts to a transfer of the nature of a gift within the meaning 
of section 7(3) of the U. P. Encumbered Estates Act. 

The lady in this case, Mst. Ramdei, had inherited the estate 
as a daughter. She had applied under section 4 of the U. P. 
Encumbered Estates Act and decrees in those proceedings had 
already been passed and sent to the Collector for execution when 
she executed a document, described as a dastbardari, in favour 
of her sons. This document was registered and thereafter the 
sons applied to be substituted for their mother in these proceed- 
ings. The Special Judge rejected the application, holding that 
the object of the transaction was to prejudice the creditors by 
protecting the property from sale. Under the provisions of the 
Debt Redemption Act (XIII of 1940) estates paying less than 
Rs.250 as revenue cannot be sold and the suggestion is that the 
estate would be divided between the sons by this transaction, and 
that as the revenue payable on their several portions would be 
less than Rs.250, the estate would come under the head of 
protected property. The relevant provisions of the Debt 
Redemption Act are extended to proceedings under the 
we ty Dineen. Act her cartinn 10 af the former Act. 
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This appeal is brought by the sons against the Special Judge’s 
order. 


The Special Judge did not found his decision on any particular 
provision of law. He rejected the application because the 


1945 


Joti 
Prasaa 
». 


Ba adeo 
Sahai 


creditors were prejudiced and he considered the practice ‘a very Bhargava * 


sharp one”. He also said that the surrender was not a genuine 
surrender. Before us nothing has been said against its genuineness _ 
and in considering the appeal we have assumed that .it was 
genuine. There is no reason to doubt that it was intended to 
be acted upon, 98) 8 = as ia 


The question whether the surrender of the estate by. a Hindu 
widow or other limited heir is a transfer or not has generally been 
considered with reference to the provisions of section 53 of the 
Transfer of Property Act. We think that if such a surrender is 
a transfer within the meaning of that section, it would also be 
a transfer within the meaning of section 7 of the Encumbered 
Estates Act. Section 7(3) imposes an absolute bar on transfer 
during the pendency of the proceedings. 


We may at the outset observe that it has been held by a Full 
Bench of the Patna High Court that for the purpose of stamp 
duty a deed of surrender is a deed of gift and not a deed of release 


[vide re Khetramoni Debya (1)], but we do not lay much stress 
on this, ~ 


Several cases are cited by the learned counsel for the appellants 
to support his contention that such a surrender is not a transfer. 
‘The case most directly in his favour is that of Gauri Bai v. Gaya 
Bai (2). It was held therein by Haturrax, A.C.J., that— 


“A surrender by a Hindu widow of her interest is not a transfer 
of any kind, but is merely an abandonment of an interest, which the 
next reversioner takes in his own right and not because anything is 
conveyed to him by the widow.” 


Another case cited by the learned counsel for the appellants was 
Sundar Lal v. Gur Saran Lal (3), where it was held by a Bench 
of the Chief Court of Oudh that— 


“relinquishment of his right by a coparcener in favour of another 
coparcener cannot be strictly said to be ¢ transfer within the meaning 
of section 53 of the Transfer of Property Act.” 


(1) (1988) LL.R. 17 Pat. 95. (2) ALR. 1927 Nag. 44. 
(83) A.LR. 1938 Oudh 65. ; 
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In another Oudh case, Kalka Singh v. Jaswant Kunwar (1) 
it was held by a Bench that— 

“a document by which a widow consents to give possession over 
the property to the reversioners because they are reversioners of her 
deceased husband is not a transfer of property.” 

We do not consider that this case supports the appellants for the 
consent of the widow was merely a consent to possession. The 
document on which the reversioners relied was an application 
made by her in mutation proceedings consenting to the possession 
of the reversioners over a portion of the property. “The Bench 
held that there was certainly no transfer of property and on the 
facts stated we agree that there could not have been. This case 
is, therefore, in our opinion, no authority on the point before 
us. No question of the acceleration of the succession was raised 
in it. 

The case in which the question appears to have been most 
fully considered is that of Shivu Shidda Chaugala v. Lachmichand 
Tuljaram Kothari (2). In that case a learned Judge of the 
Bombay High Court held that a surrender, much of the same 
nature as that- before us, amounted to a transfer within the 
meaning of section 538 and not merely to self-effacement of the 
widow. The self-effacement of the limited heir is the main 
argument put forward on behalf of the appellants, the suggestion 
being that to effect such effacement no action by her in favour 
of the reversioners is necessary. We find some difficulty in 
accepting this contention. It seems to us necessary, in order to 
efface herself that she should take some formal action to divest 
herself of the property so as to vest it in the reversioners and this 
in effect is the view taken by SEN, J., in this Bombay case. 


SEN, J., considered the bearing on the question of two Privy 
Council decisions, Bhagwat Koer v. Dhanukdhari Prashad Singh 
(3) and Vytla Sitanna v. Marivada Viranna (4). In the former case 
ihein Lordships said that the voluntary self-effacement by which a 
Hindu widow can renounce the estate in favour of the nearest 
reversioner “is sometimes referred to as 2 surrender, sometimes as 
a ielinquishment or abandonment of her rights; and it may be 
ellected by any process having that effect, provided that there is 
a bona fide and total renunciation of the widow’s right to hold 


(1) A.LR. 1926 Oudh 69. (2) ALR. 1939 Bom. 496, 
(3) (1919) 46 TA. 259. (4) (1934) 61 TA. 200. 
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the property”, The question whether the estate was transferred 
by this self-effacement did not arise in that case; there was in fact 
hot even a formal surrender by the widow, but merely an agree- 
meni for consideration to abandon a legitimate claim. 

In the second Privy Council case there was a deed of transfer 
by which the widow conveyed half the property to a claimant 
and the other half (save for a small area reserved for her own 
imaintenance) to her daughter, who was the reversionary heir. 


Though there was in form a transfer it was regarded as a 


surrender, one of the questions for consideration being whether 
auch surrender could be in favour of a daughter who took the 
estate-merely for life. Answering this question in the affirmative 
their Lordships. observed : 

“Though the doctrine of surrender by a widow has undergone 
considerable: development. ia fecent years, it must be remembered 
that the basis of it is the effacement of the widow's interest and not the 
ex facie transfer by which such effacement is brought about. The 
result is merely that the next heir of the husband steps into the 
succession in the widow's place.” 

lt was contended on the basis of this observation that the “ex 
facie transfer” should not be considered at all in determining 
the nature of the transaction, but SEN, J., repelled the contention, 
citing Privy Council cases where their Lordships had referred 
to such a surrender as an alienation or conveyance. Tt was argued 
that although words of this nature might be used it was unneces- 
sary for the widow to indicate, the person or persons in whose 
favour she was effacing herself. ’ Sen; J., did not accept this 
argument, pointing out that in most cases the 'suifender is expressly 
made in favour of the reversioners and concluding that conveyance 
is an essential part of the transaction; “for one can hardly expect 
3 widow to state in a deed merely that she is effacing herself from 
her husband's estate.” He added: —“It seems to me doubtful 
whether, were such a document executed, it could be regarded 
as a proper deed of surrender”. He also referred to the motive 
which actuated the widow, the desire to vest thé property in the 
reversioncrs being (as in the present case) more prominent than 
her desire to efface herself. He accordingly held that the case 
was one of transfer and not merely of self-effacement. 

Another case to which we were referred was Makhan [al 
Laha v. Nagendra Nath Adhicary (1). Tt was pointed out there- 

(1Y (1988) E.R. 60 Cal. 379. 
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in that the word “surrender” is used in section 111 of the Transfer 
of Property Act as one of the modes of determining a lease and 
there is no indication that it amounts to a transfer. At the same 
time it was said that a surrender may in certain circumstances 
amount to a transfer. It could not, however, amount to a 
transfer in that case because the tenancy was non-transferable by 
the terms of the document creating it. ; 

There is other authority also for the view that the surrender 
of a lease is not a transfer, but we do not think that there is much 
analogy between the surrender of a lease by a tenant to his land- 
lord and the surrender of an estate by a iimited heir to the 
reversioners. ‘The latter to our minds partakes much more of. 
the character of a gift. If Mst. Ramdei had executed a docu- 
ment purporting to be a gift of her life interest in the estate to 
her sons the effect would have been precisely the same as that 
of an instrument of surrender. 

The question is by no means free from difficulty, but we think 
cn the whole that there is sufficient justification for the view that 
the transaction in the present case was barred by the provisions 
of section 7(3) of the U. P. Encumbered Estates Act and we 
accordingly dismiss this appeal with costs. 





REVISIONAL CIVIL © 
Before Mr. Justice Verma and Mr. Justice Bennett 


VISHNU RAM (Appricaxt) #7. BANK OF BIHAR anp OTHERS 
(OpposiTe PARTIES)* 

Civil Procedure Code, sections 63, 73, order XXI, rule 72(2)—Two 
decrees against same judgment-debtor—Execution—Set off by one 
decree-holder—Rateable distribution—Question of—Power of superior 
court to call for assets. 


One P as well as B obtained decrees against the same judgment-debtor, 
V.’s decree being for an amount exceéding Rs.1,200 and that of B for 
Rs.7,000. Execution proceedings on V.’s decree were taken in the 
court of the Munsif, and on the other decree in the court of the Additional 
Civil Judge. V attached a house in execution of his decree on the 9th 
February, 1942, and purchased it himself for Rs.1,200 on the 12th 
November, 1942. The Munsif permitted him to set off the purchase 
money against the amount due under the decree in acdordanre with the 
provisions of rule 72(2) of order XXI of the Civil Procedure Code and 
the execution proceedings were struck off, the decree being partially 
satisfied. Prior to the sale, namely, on the 27th April, 1942, B got the 





*Civi] Revision No. 538 of 1948, from an order of R. K. Chaudhary, Additional 
Civil Judge of Benares, dated the 5th of August 1943. 7 
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same property attached in execution of his decree and eventually pur- 
chased it on the 17th December, 1942, for Rs.1,400. B applied to the 
Additional Civil Judge to request the Munsif fo direct V to deposit the 
sum of Rs.1,200 for which the property had been sold to him, in his 
court, so that it might be rateably distributed between them. The provi- 
sions of the Civil Procedure Code, applicable to such an application are 
contained in sections 63 and 73, and rule 72(2) of order XXI. On consi- 
deration of these provisions the Additional Civil Judge allowed B’s 
‘application. Held by the High Court in revision, that it was rightly 
allowed and that it was. primarily for the execution courts to deal with a 
matter of this kind and ‘that their jurisdiction was in no way excluded 
by the provision in ‘section 73(2) of the Civil Procedure Code under which 
aw aggtieved party canragitate the claim in a regular suit. 

Mr. Gopalji Mehrotra, for the applicant. 

Mr. A. Sanyal, for the Opposite parties. 

Bennett, J.:—This revision application raised a legal ques- 
tion which has in various forms been the subject of controversy 
in numerous cases,. chiefly of the Bombay and Madras High 
Courts. The applicaint, Vishnu Ram, and the Opposite party, 
the Bank of Bihar, obtained decrees against the samme judgment- 
debtors, the applicant’s decree being for some amount exceeding 
Rs.1,200—the exact figure is not given in the papers before us—- 
and that of the opposite party for Rs.7,000. Execution 
proceedings on Vishnu Ram’s decree were taken in the court of 
the City Munsif, Benares, and on the other decree in the court 
of the Additional Civil Judge, Benares. 

Vishnu Ram attached a house in execution of his decree on 
the 9th February, 1942, and purchased it himself for Rs.1,200 
on the 12th November, 1942. The sale was confirmed on the 
Ist February, 1943. The Munsif permitted him to set off the 
purchase money against the amount due under the decree in 
accordance with the provisions of rule 72(2) of order XXI of the 
Civil Procedure Code and the execution proceedings were struck 
off, the decree being partially satisfied. 

Prior to the sale, namely, on the 27th April, 1942, the Bank 
of Bihar got the same property attached in execution of its decree 
and eventually purchased it on the 17th December, 1942, for 
Rs.1,400. The Bank applied to the Additional Civil Judge to 
request the Munsif to direct Vishnu Ram to deposit the sum of 
Rs.1,200 for which the property had been sold to him, in his 
court, so that it might be rateably distributed between them. 

The provisions of the Code applicable to such an application 
are contained in sections 63 and 73, and rule 72(2) of order XXI. 
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14s On a consideration of these provisions the Additional Civil 
--Giumaa Judge allowed the bank’s application. 

Rar To facilitate examination of the question whether this order 
Bank of was warranted by these provisions we show them below: 

Bihar Section 63—(1) “Where property not in the custody of ‘any 
court is under attachment in execution of decrees of more courts 
than one, the court which shall receive or realise such property and 
shall determine any claim thereto and any objection to the attach- 
ment thereof shall be the court of highest grade, or, where there is 
no difference in grade between such courts, the court under whose 
decree the property was first attached. 

(2) Nothing in this section shall be deemed to invalidate any 
proceeding taken by a court executing one of such decrees. 

Section 73—“(1) (Omiting the proviso) where assets are held by 
a court and more persons than one have, before the receipt of such 
assets, made application to the court for the execution of decrees for 
the payment of money passed against the same judgment-debtor and 
have not obtained satisfaction thereof, the assets, after deducting 
the costs of realisation, shall be rateably chateibuted among all such 
persons. .. .” 

(2) Where all or any of the assets liable to be rateably distributed 
under this section are paid to a person not entitled to receive the 
same, any person so entitled may sue such person to compel him to 
refund the assets.” 

Order XXI, rule 72 (2) (as modified by the Allahabad High 
Court—there are no sub-rules): 

Rule 72—“ Where a decree-holder purchases property sold, the 
purchase-money and the amount due on the decre may, subject to 
the provisions of section 73, be set off against one another, and the 
court executing the decree shall enter up satisfaction of the decree | 
in whole or in part accordingly.” 


The points on which controversy has arisen chiefly are— 

(1) whether the provision in sub-section (2) of section 63 
is subject to the qualification in rule 72 that the set off 
shall be subject to the provisions of section 738; and 

(2) whether after a set off has been allowed by one court 
the assets can be said to be held (within the meaning of 
section 73) by a court of higher grade so as to enable them 
to be made available for rateable distribution under this 
section. 

The cases to which our attention has been directed ate 
Shidappa Laxmanna v. Gurusangaya Akhanda;a (1) 
Dhirendrarao Krishnarao v. Virbhadrappa (2) Dandayutha 

Q) (1981) LL.R. 55 Bom. 473. (24 (1988) LL.R. 59 Bom. 310. 
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Pani v. Muthayanswami Chetti (1), Murugappa v. Rama- 


swami (2), Ramaswami Ayyar v. Krishnasa and Sons (3), ° 


Thanmull Sowcar y, Krishnaswami Reddiar (4) and 
Megraj Iswardas y. Corporation of ‘Madras (5). It is 
On Shidappa’s case (of the year 1930) that the learned 
counsel for the applicant mainly relies, for it was held 
in that case that the words. ‘‘any proceedings” in section 
63 (2) would include an order made under order XXI, 
tule 72 for set off, and that jin circumstances very similar 
to those of the present case a superior court which directed 
refund of a decretal amount which had been ordered to 
be set off against the. purchase money “exercised a jurisdic- 
tion which was not vested in it by law in view of the 
provisions of sub-section (2) of section 63 of the Civil 
Procedure Code." 

The later Bombay. case (of 1934) did not expressly dissent 
from Shidappa’s case; indeed the judgment of BEaumont, C.J., 
purports to follow it, bat there are observations in the judgment 
which are difficult to reconcile with the earlier ruling. The 
learned Crier Justice dbserved that “‘all that the order allowing 
such set off means ig that the decree-holder can exercise his right 
by setting off the amount of his decree against that portion of 
the proceeds of sale to: which he is entitled. He cannot set off 
against a portion of the sale which belongs to other parties.” 
Further that “sections 63 and 73 must be read together” and 
“section 63 does not determine the principle on which the court 
is to act in determining the claims; it only lays down which court 
is to decide the question.” 


The matter was considered at greater iength in the Madras 
cases of 1935 and 1936. Dandayutha Pani's case of 1930 was a 
single Judge decision and it supports the applicant, for it was 
held that although a superior court is competent to call for assets 
tn the hands of an inferior court in consequence of a sale in 


judgment-debtor, so as to render them available for rateable 
distribution among the decree-holders of superior courts, if the 
inferior court has paid out the amount or ordered satisfaction of 
the decree in ignorance of the decree of the superior court, the 


(1) ALR. 1930 Mad, 699. (2) ALR. 1935 Mad. g93. 
(3) ALR. 1935 Mad. 904. (4) ALR. 1935 Mad. 988, 
(5) (1986) T.L.R. 59 Mad. 1028. 
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superior court has no jurisdiction to order restitution and rectify 


the error ex debito justitiae. 


Of the three Madras cases of 1935 the first cited, Murugappa’s 
case, was a single Judge decision. There was apparently no 
conflict between an inferior and a superior court in that case. 
The principle laid down for determining competing claims of 
different decree-holders went rather further than that approved 
in later cases. It was that the only amount that the purchaser 
decree-holder was bound to bring into court was the sum dne 
to those decree-holders whose execution applications were pending 
en the date of the sale. In the Bench case of Ramaswami Ayyar 
and the single Judge case of Thanmull Sowcar the principle 
approved was that a decree-holder who had attached the property 
prior to the sale in favour of the other decree-holder was cntitled 
to reteable distribution: In both these cases which came on 
appeal to the Madras High Court (not on revision) the execution 
proceedings in question had been before different courts. In 
Thanmull’s case (decided by MapHavaN Narr, J.) the Subordinate 
Judge had called upon the Munsif's court to send the sale proceeds 
and the Munsif had replied that a set off had been allowed in 
favour of the other decree-holder and that there were no sale 
proceeds available for the other decree-holder. A revision 
application to the High Court against this order was dismissed 
and the aggrieved decree-holder then filed a civil suit under 
section 73 (2). His suit was decreed and the decree was upheld 
in first and second appeals. It is not shown why the revision 
application was dismissed, but the principles on which the decree 
was upheld would appear to apply to proceedings in execution 
as much as to a suit. MADHAVAN Narr, J., considered at some 
length the construction of section 63 (2) and we até in entire 
agreement with the conclusion which he expressed as follows: 

“Is there any need to construe clause (2) of section 63 in a way 
which will limit the right to rateable distribution, when the object 
of the enactment seems to have been only to hold that the proceed- 
ings in execution and the sale are not invalid? I think in a case 
like the present, by refusing to recognize the validity of the set off, 
courts will be enabled to adjust the rights of the parties on a more 
correct footing by giving effect to a fact (attachment) of which the 
inferior court was unaware when it passed the order allowing the 
set off, which order, if it knew, it would not have passed.” 

The learned Judge also held that a superior court which had 
attached the property at an earlier date than the date of sale, 
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of them.” : 

The ruling of the Bench in the case of Megraj Iswardas is 
substantially to the same effect. 

The learned counsel for the applicant contended, though not 
very strongly, that the remedy of the aggrieved decree-holder lies 
only by way of suit under section 73 (2), but he could cite no 
authority in support of the proposition and the cases which we 
have considered seem to repel it. The only case of this Court 
to which we were referred, Ram Chand y. Sher Singh (1), was 
a case of a suit. There one of the decrees had been transferred 
to the Collector for execution; an order allowing rateable 
distribution was not communicated to the Collector; property 
was sold and purchased by the decree-holder whose decree had been 


the decretal amount due to him, and the other decree-holder then 


converse to the present contention—but that possibility was 
considered by NIAMATULLAH, J., in his judgment. He observed : 


“In the case before us, if the Collector's attention had been drawn 
to the circumstances that the appellant had Previously applied for 
execution of his decree and that the court had passed an order allow- 
ing rateable distribution, he would have disallowed set off, at any 
rate to the extent of the amount due to the appellant on rateable 
distribution... . The question is whether his omission to invite 
the attention of the Collector to his own right derives him of his 
tight to obtain rateable distribution in a regular suit... . We see 
ho reason Why the equities between the parties should not be worked 
out at this stage.” 


(D (1938) ALJ. 1102. 
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We have no doubt that it is primarily for the execution courts 
to deal with a matter of this kind and that their jurisdiction is 
in no way excluded by the provision.in section 73(2) under 
which an aggrieved party can agitate his claim in a regular suit. 

We hold that the Additional Civil Judge rightly allowed the 
bank’s application and we dismiss this application with costs. 





Before Mr. Justice Verma and Mr. Justice Benneti 


SUNNI CENTRAL BOARD OF WAQKS (Appricant) v. SARDAR KHAN 
AND OTHERS (OPPOSITE PARTIES)* 


Muslim Wagfs Act (Local Act XIII of 1936), sections 2, 18, 47, 48, 50, 
59—Public waqi—Committee of management—Central Board’s power 
to supersede—Authority of District Judge—How for controlled by the 
Wagqfs Act. 


There was a public wagf with regard to which a scheme was drawn up 
and sanctioned by the Additional District Judge. An amendment was 
made to it by an order of the District Judge but the character of the waqf 
was not changed. It remained a public waqf and the management was 
left to a committee elected by the people of the locality, the final order to 
this effect being passed on the 2nd December, 1941. The personnel of the 
Gommittee were elected in 1942 and ordered to take charge of their duties 
on the 11th April of that year. On the 29th April, of the following year, 
1943, the President of the Central Sunni Wagqf Board informed the Dis- 
trict Judge by telegram that the Board had superseded these elected 


. members and had appointed another committee consisting of other persons. 


On the objection taken before him by the previously elected member 
that the President of the Central Sunni Wagqf Board had no jurisdiction 
to remove them, the District Judge issued notice to the President to show 
cause why they should not be allowed to function and after hearing 
arguments bearing on the powers of the Board under the Muslim Wagfs 
Act of 1936, held that the supersession of the elected members was not 
in accordance with law. He directed, therefore, that they should continue 
to function. The matter came up in revision before the High Court. 
Held that the District Judgt on the enactment of the Muslim Waqfs Act 
did not retain such powers as were exercised by him and he had no juris- 
diction to pass the order he did. : : 

Held further, that although no powers of the District Judge are 
expressly abrogated by the Muslim Waqfs Act, the powers of 
the District Judge, on its enactment, -are circumscribed by it. He, 
is given certain powers under section 47 of that Act, but these powers 
are of a limited nature and they can be exercised only on the application 
of the Central Board. In other respects, the Central Board would appear 
to have taken the place of the District Judge. Whenever a wagf to which 





*Civil Revision No. 103 of 1944, from an order of M. B. Ahmad, District Tudge of 
Aligarh, dated the 8th of November, 1943. 
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the Act applies is credited, the Central Board assumes control and super- 
intendence and is given wide powers to enable it to exercise these duties 
Properly. Provision is also made, however, for litigation in respect of 
various matters and the intention must have been that, except where 
provision is made for the intervention of the court referred to in section 
this means the court 


Held also, that it is not correct to say that the word “private” in clause 
(c) of section 2(2)(ii) of the Muslim Wagdfs Act, 1936, governs only the 
word “ imambara’” and not “tombs and §taveyards,” 

My ZH. Lari,. for the. applicant. 

Messrs, Mushjak ‘A hmad; and Shah Habeeb, for the opposite 
parties. 

The judgment of the Court was delivered by: 

BENNETT, J.:—This is an application under section 115 of 
the Code of Civil Procedure challenging an order passed by the 
learned District Judge of Aligarh relating to the Temoval of. a 
committee of managemnt of a certain waqj. There is a Muslim. 
shrine in. Jalesar called Dargah Ibrahim Sahab Shahid. It was 
held in 1928 that the Property with which the shrine was endowed 
for the purpose of upkeep constituted a public wagf, and a. 
committee of Musalmans of Jalesar was appointed for the 


wagf and the management was left to a committee elected by the 
people of Jalesar, the final order to this effect being passed on 
the 2nd December, 194]. 

As regards the personnel of the committee, five persons 
Whose names. are given in the order of the District Judge as 
Wahabuddin, Ghulam Husain, Sardar Khan,..Mumtaz Ahmad 
and Bashir Uddin were elected in. 1942 and ordered to take 
charge of their duties on the 11th April of that year. On the 
29th April of the following ‘year, 1943, the -President of the 


Objection was taken before the District Judge by the 
previously elected members that the President of the Central 
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reas «District Judge issued notice to the President to show cause why 
-—.—— they should not be allowed to function. 

Central The District: Judge heard arguments bearing on the powers 

- “Waqfs of the Board under the Muslim Wagfs Act of 1936 (U. P. Act 

Sevier XIII of 1936) and held on the 8th November, 1943, that the 

“Khan supersessions of the elected members referred to was not in 

accordance with law. He directed, therefore, that they should 

continue to function. It is against this order that the present 
revision application has been brought. : ; 

Arguments before us have related very largely to the question 

of the powers of the Central Sunni Waqf Board created by the 

Act of 1936 and in particular to the question whether they are 

,empoweréd by that Act to remove a committee of management. 

The order removing the elected members named was passed by 

the President of the Central Sunni Waqf Board on the Ist April, 

1943. The order shows that powers under section 59 of the 

Act had been delegated to the President by the Central Board 

in respect of this wagf and the order was passed under, the provi- 

sions of section 59(2) of the Act. This section empowers the 

Central Board to supersede a committee of supervision which 

does not in its opinion function properly and satisfactorily. The 

view taken by the District Judge was that the committee of 

supervision referred to in this gection is ndt a committee of 

management and, therefore, the Central Board had no power to 

supersede the committee of management. a 

The primary question with which we are concerned 1s 

whether the District Judge had jurisdiction to interfere. That 

he possessed such power prior to the enactment of the Muslim 

Wagfs Act is not disputed. Once a wagqf had been created the 

District Judge had general powers of control, these being the 

* powers formerly exercised by the Qazi. ny, 

It cannot be doubted that on the enactment of the Muslim 

Wagqfs Act changes of a very wide and comprehensive character 

were made in the law governing the supervision and control, of 

such Muslim wagfs as came under the Act. It was, we may 

mention here, contended by the learned counsel. for’ the opposite 

parties, who are three of the members of the elected committee 

of management, that the Act does not apply to this wagf. He 

referred to clause (c) of section 2 (2) (ii) of the Act, where it is 

provided that the Act shall not apply to the maintenance of 

private imambaras, tombs and grave-yards, the argument being 
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that the word “private” governs only the word “imambara” and 
not “tombs and graveyards.” We have no doubt that there is 
no force in this contention, apart from which it has been held 
that the wagf is a public waqf. Further, the Central Sunni 
Wagqf Board has assumed control Over it in accordance with the 
provisions of the Act. - 

The preamable of the Act shows that it was passed to provide 
fer the better Sovernance-and administration of certain classes 
of waqfs and the supervision of mutwallis’ Management of them 
in accordance with the wagfs’ directions, The Act provides for 
a survey of wagf and the constitution of a Central, Board of 
Waafs for Sunnis and a similar Board for Shias. It further 
. provides for Sunni District Committees and Shia Sub-Committees 

for certain areas, as the Central Boards may consider necessary. 
General power of superintendence of all waqfs to which the 
Act applies are vested in the Central Boards and many of these 
powers are specified in section 18. Under section 47 the Central 
Boards are empowered to apply to the court, that is, the court 
of the District Judge, for directions in certain cases, namely, 
“in all cases of undisposed wagf funds or where the directions in 
the deed of wagf are no longer sufficient to carry out the inten- 
tion of the waqif or where any case for the application of the 
doctrine of cypres arises.” On such application the District 
Judge may direct that the real intention of the wagqif be carried 
out by such means as in the existing circumstances appear to him 
to be most appropriate. Such ancurder is #ppealable to the High 
Court or the Chief Court-ay the cade mayawe; bur siiBject to such 
appeal, the order shall be final, “viru? be eS 
Various sections of the Act refer to civil suits or limit the 
jurisdiction of civil courts. Section 18 includes among the 
powers and duties of the Central Board the power to institute 
and defend: suits and proceedings relating to administration of 
wagfs, taking of accounts, appointment and removal of mutwallis 
in accordanée with the deed of waqf, putting mutwallis in poOsses- 
sion and removing them from possession and the settlement or 
. modification of any scheme of management. The Central Boards 
are further. empowered to sanction the institution of suits under 
section 92 of the Civil Procedure Code. Special provision is 
made in section 48 with regard to civil suit relating to wagfs 
under section 92 of the Code. They may be instituted ‘by the 
Central Board without obtaining the consent referred to in that 
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section, or by any person interested in the wagf with the previous 
sanction in writing of the Central Board and -without obtaining 
the consent referred to in that section. ‘There is a proviso that 
if in such suit the validity or propriety of any order or direction 


_passed or made by the Central’ Board is challenged, a suit may 


be instituted without previous sanction after giving the two 
months’ notice to the Central Board provided in section 53. 

Section 50 provides that, save as provided in this Act, no act 
done or direction issued by the Central Board, except an order 
scttling the scheme of management of a wagf, shall be questioned 
in any court. Finally there is a provision in sub-section (3) of 
section 59 ‘that an order passed by a Central Board under sub- 
section (2) shall be final and shall not be questioned in any court 
of law. 


We are not concerned in these proceedings with the Pee 


whether the order passed by the President of the Central Board 


on the Ist April, 1943, could be challenged in a civil suit. It 
is stated in the revision application that a regular suit was filed - 
by the opposite parties in the court of the Munsif challenging 
the validity. of :the.supersession: of the committee and this suit 


‘was dismtissed.on the 18th. August, 1943. The judgment of the 


Munsif is on the record and it shows that he held that the order 
superseding the committee was not ultra vires and that the suit 
was barred by sub-section (3) of section 59. There was apparently 
no appeal against the Munsif’s decree, but the Central Board 
was not a party to that litigation. 

As the primary question for determination is whether the 
District Judge had jurisdiction to pass the order setting aside 
ihe order of the Ist April, 1943, and we have come to the 
conclusion that he had -no such jurisdiction, whether the view 
taken by him on the scope of section 59 is or is not correct, we 
do not consider it necessary or desirable to express any opinion. 


on the other questions to. which reference has been made. 


Although no powers of the District Judge are expressly abrogated 
by the Act, we are of opinion that on.its enactment the powers 
of the District Judge were circumscribed by it. He is given 
certain powers under section 47, but those powers are of a 
limited nature and they can be exercised only on the application 
of the Central Board. In other respects the Central Board would 
appear to have taken the place of the District Judge. Whenever 
a waqf to which the Act applies is created, the Central Board 
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assumes control and superintendence and is given wide powers i945 
to enable it to exercise these duties properly. Provision is also Sunni 
made, however, for litigation in respect of various matters and eaten 
it seems to us that the intention must have been that, except — Waafs 
where provision is made for the intervention of the court referred, g,"%er 
to in section 47,+-and- according to the definition of “court” ##2" 
this means the court of the District Judge—the District Judge shall 
retain no other power, © <i" E 7 

On this view it is, ‘a8 we have said, unnecessary t6 express any 
opinion on the question whether thé. Bistrict Judge’s views with 
regard to the scope of sectign 59. are right or not. We mist set” 
aside the District Judge’s order on the ground that it was passed’ 
without jurisdiction. - We may mention ‘that the question’ 
whether the order amending the scheme on the 18th September, 
1941, was valid or not was also raised but it is not necessary for 
us to consider this question in these proceedings. We are satis- 
fied that the District Judge on the enactment of the Muslim. 
Wagqfs Act did not retain suck powers as he has exercised in the 
present case, in effect sitting in appeal over the Central Board. : 
holding that the order of the Board was not in accordance with 
law and directing the previously elected members to continue 
to function notwithstanding that order. 


"We allow this application with costs and set aside the 
District Judge’s order. 


APPELLATE CIVIL ots 
Before Justice Sir James Allsop and Mr. Justice Malik 


BAL GOVIND (DEFENDANT) v. BABU RAM SINGH (PLAINTIFE)* 1945 


. ’ is . tober, 12 
Evidence Act (I of 1872), section 92—Simple mortgage—Suit by mortgagor Patohers 3a 

for accounts under section 33 of the Agriculturists’ Relief Act—Mort- 

&agee a tenant—Oral agreement to set off the interest on mortgage 


against the rent due—-Whether agreement could be proved. 


There was a simple mortgage and the mortgagee was also a tenant 
holding certain plots of land from the mortgagor. The suit was one by the 
mortgagor under section 33 of the Agriculturists’ Relief Act for an account 
of the amount due. The plaintiff alleged that the interest on the mort- 
gage had been set off against the rent due from the mortgagee under an 
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oral agreement. to that effect. Held that there was no reasoa why such 


-— an agreecent should not be proved. 


Mr. J. Swarup, for the appellant. 

Mr. Baleshwari Prasad, for the respondent. 

The judgment of the Court was delivered by: 

ALLsop, J.:—This is an appeal against an order of remand. 


_The ‘appellant was a simple mortgagee and he was also a tenant . 


holding certain plots of land from the mortgagor. The suit 
was one by-the mortgagor under section 33 of the Agriculturists 
Relief Act for an account of the amount due. The plaintiff 
alleged that the interest on the mortgage had been set off against 
the rent due from the appellant mortgagee under an oral agree- 
ment to that effect. “The trial court held that the agreement 
could not be proved. The learned Judge of the lower appellate 
court decided that there was no reason why the agreement should 
not be proved and: therefore sémahded the suit’ to be decided 
upon its merits. 


It is argued in appeal that the agreement should not be 
proved because of the provisions of section 92 of the Indian 
Evidence Act and we have been referred to the case of Kali 
Deen Singh v. Jagdat Pathak (1). This case has nothing to do 
with this matter. It was a casé-for “ejéetifient of a tenant in 
which the defendant pleaded that ‘he was holding the land as 
security for the payment of the amount due on a bond s0 as to 
enable him to recover interest on that money. It was rightly 
held that the defendant could not be allowed to set up what 
was in efféct a plea of the existence of a usufructuary mortgage 
on the basis of an oral agreement when the written contract 
between the parties was that the defendant was the plaintiff's 
tenant. There is nothing of that kind in the case before us. 
Nobody pretends that the mortgage is other than a _ simple 
mortgage or that the defendant is other than the plaintiff’s tenant. 
It is merely said that there was an agreement between the parties 
that an amount due from the mortgagee on account of rent to 
the mortgagor should be set off against an amount due from the 
mrtgagor to the mortgagee on account of interest. There is no 
reason why such an agreement should not be proved. It might 
well have happened that in any particular year the mortgagee 
might have owed the mortgagor a certain amount of money on 

(F. (1989) 98 A.L.J. 1008. , 
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some other account, as for instance, the price of a bullock and 
the mortgagor might have owed the mortgagee a certain amount 
on account of interest. There is no reason why they should not 
have agreed that one sum should be set off against the other. 


There is no force in this appeal and we dismiss it with costs, 





Before Justice Sir James Allsop and Mr. Justice Malik ~ ; 
KISHEN LAL “(DerensaNi) v. PREDUMAN KISHEN SINGH ~ 
. 3 rn are (Praintirr)* 
Court Fees Act (VII of 1870), section 7, tlause (ix)—Suit for redemption 
| decreed—Defendant filing appeal claiming further sum—Court fee 
paid ad valorem on that sum, whether sufficient. 7 


The appellant was the defendant in a suit for redemption. The court 


fee paid was on the sum secured by the mortgage, namely Rs.2,000. The: 


result of the suit was a decree in favour of the plaintiff for redemption 
on payment by him of a sum of Rs.1,946-5-6. No pendente lite interest 
or costs were allowed. The defendant, therefore, filed an appeal claiming 
a further sum of Rs.500. He paid his court fee ad valorem on this sum. 
The Inspector of Stamp’ examined the record and reported to the court 
that the fee should have been on the sum of Rs.2,000, that is the sum 
secured by the original mortgage. It was argued on behalf of the appellant 
that this was a mistake. Held that though the situation was unsatis- 
factory, the report of the Inspector was right and the court fees paid on 
the memorandum of appeal were deficient. 

Mr. H. P. Gupta, for the appellant. 

Mr. Gopal Behari, for the respondent. 

Mr. A. M. Khwaja, for the Crown. 

The judgment of the Court was delivered by: 

Attsop, J.:—This is an appeal against the following order 
by the learned Judge of the court below: 

“The appellant and his pleader are absent and hence he is 
ordered to pay the deficit court fee. If it has not been paid 
by 15th January, 1943, this appeal shall stand dismissed on 16th 
January, 1943.” 

We have examined the record and apparently the learned 
Judge assumed that he did not mean that the appeal should stand 
dismissed without further orders because on the application 
of the appellant he allowed the appellant time to come to this 
Court and obtain an order for stay so that the appeal might 
not be dismissed in pursuance of the order to which we have 
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referred. However that may be, the order of the learned Judge 


, was apparently justified because the appellant did not appear 


to contest the allegation that the court fee paid on his memo- 
randum of appeal was insufficient. We have felt, however, that 
it would be advisable for us.to go into the question of. court fees 
on the merits in order to save time in case the appeal is still 
to be. dismissed and in case there may be another appeal to this 
Court on the dismissal of the | appeal: Tt appears that the 
appellant was the defendant in a suit for redemption. The court 
fee.paid was on the sum secured by the mortgage, namely 
Rs.2,000. The result of the suit was a decree in favour of the 
plaintiff for redemption.on payment by him of ja. sum of 
Rs.1,946-5-6. No pendente lite interest or costs: were allowed. 
The defendant, therefore, filed an appeal claiming a further sum 
of Rs.500. He paid his court fee ad- valorem’on this sum. 
The Inspector of Stamps exdmiried’'the récord and reported to 
the court that the fee should have been on the sum of Rs.2,000, 
that is the sum secured by the original mortgage. Learned 
counsel for the appellant contends that this was a mistake. We 
have examined the Court Fees Act of this province and we can- 
not see out way to differmg from the decision in the case of 
Abdul Haq. v. Shamsuddin (1), although we recognize that the 
situation is unsatisfactory. We feel that the legislature might 
go into this matter and consider the amendment of the Court 
Fees Act. Learned counsel has referred us to two rulings, 
Pachayakkal vy. Shanmughavelayndhasami Gopanna Mannadair 
(2) and Sheikh Rahman y. Balchand (8), but these are rulings 
based on Acts which are not in the same form as the Act in this 
province. In our judgment the report of the Inspector was 
right. The court fees paid on the memorandum of appe® were 
deficient. 


We, therefore, dismiss the appeal with: Costs. 


(3) LLR. [1941] All. 469. (2) LL.R. [1943] Mad. 819. 
(8) ALR. 1987 Nag. 6 7 
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Before Mr. Justice Sinha and Mr. Justice Bennett 


SURAJ BAHU anp oTners (PLAINTIFFS) v. MESSRS. JAITLY AND 
COMPANY anp OTHERS (DEFENDANTS)* 
Companies Act (VII of 1913), section. 89—Money borrowed by the 


Managing Agent of the Company—_Whether Company. was liable: for 
it, : 


Whey all the indications in the case were that the loan was made to 

J personally and on™his personal security, there béing very good reasons 
why P should not Iend the money to the Company, of which J was the 
Managing ‘Agent, held that the Company was not liable and the mere’ fact 
that the Company benefited was not by itself sufficient to bind the Com- 
pany. . 
Held further, that before’ the’ Company could be held liable, it must 
be found not only that money ¢ame into their hands but that it was in 
effect put into their hands by the plaintiff through the Managing Agents, 
it being understood by bath parties when the promissory note was executed 
that the Company would be liable for repayment. ; 

Held also, that though in the present case it was not disputed that J 
signed as manager of the joint family, and though the managing member 
of a joint Hindu family can execute in his sole name a promissory noté 
which shall be binding on the family as a whole, there was no justification 
for extending the principle to a company, for which there is a special pro- 
vision in section 89 of the Indian Companies Act. : 

The general principle to be followed in cases of negotiable instruments 
was that the name of a person or firm to-be charged upon: a negotiable 
document should be clearly stated on the face or on the back of the 
document, so that the responsibility ‘is made plain and can be instantly 
recegnized as the document ‘passes from tant to hand." It is not suffi- 
cient that the mame of the principal should be in adtiie ‘way disclosed, it 
must be disclosed in such a way that on any fair interpretation of the 
instrument his name is the real name of the person liable on the bill. 


Messrs. P. L. Banerji, Harnandan Prasad: and Krishna 
Shankar, for the appellants. . 

Dr. S. N. Sen, and Messrs. Nanak Chand, K. L. Misra, 
J. Swarup, A. Sanyal, B. N. Misra, Tirloki Nath, C. B. Agarwala 
and P. N. Sharma, for the respondents. : 

The judgment of the Court was delivered by: 


Bennett, J.:—This appeal, preferred in 1940, has arisen out 
of a suit filed by one Joshi Parshotamji of Benares on the 22nd 
July, 1937, to recover from a. number of defendants the sum of 
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Rs.38,474-7-4. It was also prayed that certain shares which had 
been pledged with the plaintiff as security for the debt might 
be sold in pro tanto satisfaction of the decree for this sum. 

Joshi Parshotamji died on.the 25th November, 1938, and his 
widow, Mst. Suraj Bahu, was substituted for him. She preferred 
the appeal, but died during its pendency, and substitution of the 
present appellants for her was made on the 25th November, 1941. 

There were originally nine defendants. Of these eight were 
members of a joint Hindu family whicti has for many years done 
business under the name of P. L. Jaitly & Co. The busifiess 
was started by one Murlidhar, who died in the year 1934. He 
had three sons, Parshotam Lal, Narotam Lal and Kesri Narain. 
Though Murlidhar was the formal head of the family the business 
from 1929-1930 was managed by the eldest son, P. L. Jaitly. 

Of the eight defendants mentioned the first is P. L. Jaitly 
& Company and the second and third are P. L. Jaitly’s brothers. 
The next three-aré sons of P. L. Jaitly and the. folléwing two are 
sons of Kesri Narain. ; 
+ As P. L. Jaitly was an insolvent he was not sued personally 
and in his place we find- as the ninth defendant the Official . 
Assignée of Calcutta. ; : 

Before proceeding further we may mention that P. L. Jaitly 
& Co, were Managing Agents of the Lower Ganges Jumna 
Electric Distributing Co., Ltd., which is in liquidation. We 
shall refer to it hereafter as the L. G. J. E. D. Co. In circum- 
starices to be described later P. L. Jaitly took a loan of Rs.35,000 
from Joshi Parshotamji on the 22nd July, 1934, and it is not 
disputed that the money was paid into court on behalf of the 
L. G. J. E. D. Co. : : 

In the original plaint it was stated that a claim against the 
L. G. J. ED. Co. Would be made before the liquidator, but 
permission was obtained from the Court on the 28th January, 
1938, to sue the Company and the Company (through the 
liquidators) was accordingly added as a tenth defendant, and 
there was thereafter some consequential amendment of the plaint. 

The question for consideration is whether all or any of the 
defendants are liable on account of this loan of Rs.35.000. The 
Additional Civil Judge of Benares decreed the suit on the 24th 
July, 1940, against the two brothers of P. L, Jaitly and the two 
sons of Kesri Narain, limiting their liability to the joint family 
property in their hands and directing that the shares which had 
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been pledged as security should first be soid in satisfaction of the 
decree. He also said that the defendants (meaning the defendants 
against whom the suit was decreed) would get credit for the 
sums, if any, which the plaintiff, ‘as a creditor of P. L. Jaitly, 
might receive from the Official Assignee... The suit was dismissed 
sagamst the other defendants. 


The appeal cohtests the dismissal of the suit against two of 
P. L. Jaitly’s sons and against the [..G. J. E. D. Co. We have 
been concerned in the appeal for the most part with the dismissal 

_ Of the suit against the Company. 

For reasons which will appear later it is of some importance 
to see how the plaint was drafted. The suit is based primarily 
On a promissory note for Rs.35,000 executed on the 22nd July, 
1934, by P. L. Jaitly. It is stated in the plaint that it was 
executed by him on behalf of P. L. Jaitly & Co., Managing Agents 
of the L. G. J.-E. D. Co. -It is then said that the money was 
borrowed for the purposes of this company, “but it was borrowed 
on the personal responsibility also of the Managing Agents, 
YP. L, Jaitly & Co. through its Manager, P. L. Jaitly.” In the 
next paragraph it is stated that over and above this promissory 
note P. L. Jaitly in the same capacity, viz., as manager of P. L.. 
Jaitly & Co., also pledged 6,500 fully paid up shares held by the 
family in the name of P. L. Jaitly “and gave a letter to that 
effect and further’ transferred in blank the shares to the plain- 
tiffs”. eB ogee 

Tn the next three paragraphs it-is. claimed that the plaintiff 
is entitled to recover the amount due by salé of thé ‘shares; from 
the joint family business and estate, and als * from ‘the 
L. G. J. E. D. Co. ; 

The amount claimed, Rs.38,474-7-4, it is explained, is the 
amount due after deducting a sum of Rs.4,708-15-8 paid by 
P. L. Jaitly & Co. 

It is further explained that no personal claim is made against 
P. L. Jaitly (apart from the shares which it is prayed may be 
sold) as he has"béen declared an insolvent and a claim as regards 
his personal liability will be laid in the insolvency proceedings. 

‘Written statements filed by the members of the family allege 
that the money was borrowed by P. L. Jaitly as agent of the 
L. G. J. E. D. Co. on behalf 6f and for the purposes of that 
company and that the plaintiff was aware of this fact. It is 
contended therefore that that company alone is liable. 
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_ In a written statement ‘filed by the L. G. J. E. D. Co., this is 
denied. It is said that the money was advanced to P. L. Jaitly 
in his personal capacity and that he alone is liable-for payment. 
Reference is made to,a letter dated the 22nd. July, 1934, written 
by P. L, Jaitly to Joshi Parshotamji and it is alleged that it was 
written collusively long afterwards in order to shift the liability 
to the L. G. J. E.D. Co. The materiality of this will be explained 
shortly. Finally it is said that the money never came into: the 
hands of the company and the compdhy never benefited by it. 

We may now explain the circumstancessin which the loan 
was taken. An application had been made by the Secretary of 
State for India on the 12th April, 1934, for winding up the 
L. G. J. E. D. Co.. based mainly on the ailegation that a large 
sum was due from the company and that the company was unable 
to pay its debts. P. L. Jaitly as Managing Agent denied this 
and claimed that.on the contrary a large sum was due from 
Government to him. On an application f6r the appointment of 
a provisional liquidator P. L. Jaitly offered to pay Rs.75,000 on or 
before the 9th June, 1934, and to pay the monthly bills (for 
electric energy supplied) regularly. Orders were passed by the 
Company Judge on the 8th May and the 18th July, 1934. On 
the latter date the position was that P. L. Jaitly had failed: to 
pay Rs.25,000, which he had undertaken to pay. He represented 
that on account of the winding up application the banks refused 
to allow the accounts of the company to be operated upon and ° 
that on this account his credit was impaired. He offered to pay 
Rs.25,000 and the amount due on the bilis by the 23rd July, if 
the court issted directions to the banks to allow-him to operate 
the accounts of the company. The Company Judge agreed to 
this, provided the money was paid on the 23rd July. It was to 
pay this amount: that the loan under consideration was taken. 
The order of the 23rd July shows that a sum of Rs.32,000 odd 
was paid into court on that date. 

On the 22nd July P. L. Jaitly executed the promissory note 
in favour of Joshi Parshotamji, receiving Rs.10,000 in cash and 
Rs.25,000 by cheque (which was cashed at Allahabad). On the 
same date two letters were written (or purported to be written) 
by P. L. Jaitly to Joshi Parshotamji, Exs. 15 and 16. In the first 
it is stated that he, P. L. Jaitly, had borrowed Rs.35,000 from 
Joshi Parshotamji and had transferred in his name shares of the 


_ Gorakhpur Electric Su>sply Co. of the face value of Rs.75,000 
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“the value whereof according to the present market rate of Rs.5 
comes to Rs.32,500.” The shares would remain pledged as security 
until the principal with interest was paid. 


Ex. 16 is the letter which, the L, G. J. E. D. Co., alleges, was 
actually written some time later ‘collusively with . the object 
mentioned. It is a brief letter, written in English, not in Hindi, 
as Ex. 15 was. It states that he, P. L, Jaitly, had that day 
borrowed Rs.35,000 from Joshi’ Parshotamji against his pronote 
“for the requirement in connection ‘with the Lower Ganges 
Jumna Electric Distributing Co.; Ltd.” oe oe 

It will be observed that there is no reference in Ex. 15 to 
the object of the loan and that there is nothing in Ex. 16 but 
the reference to its object. In both letters P. L, Jaitly states 
that he has borrowed the money and executed the pronote. It 
i8 not easy to understand why it should have been thought neces- 
sary on the 22nd July, 1934, to send Joshi Parshotamji this 
second letter,’ ; 


There were numerous issues, the most important of which 
is the second, which reads: 

“2. Whether the money was borrowed by Mr. P. L. Jaitly in his 
personal capacity or on hehalf of Messrs, P. L. Jaitly and Co., as 
managing agents of the L. G. J. E. D. Co. Ltd. only, and if the 
latter is the’ case, is defendant only liable for the payment of the 


debt?” 

The Additional Civil Judge held that the creditor had no 
separate cause of action against: the:sons of P. L. Jaitly. His 
Property had vested in the Official Assignee and extended to the 
interest of the sons in the joint family property. The plaintiff 
must look to the Official Assignee so far as this property is 
concerned. 


There could be no doubt, the Additional Civil Judge found, 
that P. L. Jaitly had acted in the transaction as manager of the 
joint Hindu family; hence the entire family was liable and 
consequently his brothers and their sons “were liable. 

The learned Judge then considered whether the transaction 
was entered into by him as Managing Agent of the L. G. J. E.D. 
Co. He held it clearly established that the major portion of 
the amount borrowed was deposited by P. L. Jaitly in the High 
Court in order to secure the postponement of the appointment 

‘of a provisional liquidator. “It may be”, he remarked, “that 
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P. L, Jaitly contemplated that the debt would be paid out of the 
company’s funds and for this purpose he transferred certain 
cheques which the company's customers had issued in its favour 
to the Bihar Bank, Ltd. (on which bank Joshi Purshotamji had 
drawn the cheque for Rs.25,000 in favour of P. L. Jaitly) with 
the drection to cash them and credit the money to Joshi 
Parshotamji’s account. The amount thus paid back was more 
ihan Rs.4,000. The immediate object of the loan was to save 
himself and his family from being outside from the lucrative 
position of Managing Agents of the Company. P. L. Jaitly 
borrowed the money and deposited it in the High Court to 
prevent the liquidator from taking possession of the concern. 
The Additional Civil Judge in support of this view referred to an 
application made by P. L. Jaitly and his brother Kesri Narain 
to withdraw the money when subsequently a liquidator was 
appointed, (the application being dismissed). -This showed, he 
thought, that the family recognised that the payment had been 
made on its behalf. 

As regards the alleged liability of the L. G. J. E. D. Co., 
the learned Judge referred to section 89 of the Indian Companies 
Act and pointed out that there was nothing in the promissory 
note to show that it was executed on behalf of the company. 
Though P. L. Jaitly was authorised to borrow money for the 
company the fact remained that he did not choose to execute the 
promissory note for or on behalf of the company. 


The Additional Civil Judge accepted the evidence of the 
plaintiff’s witness, Hari Krishna Bhatt (who is the son-in-law of 
Joshi Parshotamji) that the letter, Ex. 16, was written at the 
same time as the promissory note, but did not think that the 
statement therein that the money was borrowed “for the require- 
ment -in connection with the L. G. J. E.-D. Co.” proved that 
the’ money was lent to the company. P. L. Jaitly had referred 
in this letter to “my pronote” and stated both in it and in the 
other letter, Ex. 15, that he had executed it. The learned Judge 
repelled the contention that the company should be held liable 
becausé it benefited by the deposit of the money in court. 


Learned counsel for the-appellant hardly disputed that so far 
as the suit is based on the promissory note the L. G. J. E. D. 
Co. could not be held liable, having regard to the provisions of 
section 89 of the Indian Companies Act. Indeed we see from 
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the judgment of the court bélow-that this was frankly conceded 
there. But he argued from the fact that the company benefited 
and that the letter Ex. 16 showed that Joshi Purshotam knew 
for what purpose the money was being borrowed that the 
company should be held liable. . 
Undoubtedly the suit was not a simple suit on a.promissory 
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note; there was the additional security of the’ shares in the - 


Gorakhpur Co. which had been pledged with the‘creditor. But 
this in no way affectsethe liability.of the L. G. J. E, D. Co. It 
affects only P. L. Jaitly himself. It may therefore be thought 
doubtful whether the suit can be said to be based directly on the 
consideration also, so as to support the claim against the company. 
But as it is clearly averred that the money was borrowed for the 
company and that the company benefited we are not disposed 
to take a very rigid view about this. 

It is with reference to these considerations and facts that we 
have examined a number of authorities cited on either side 

In Dehra Dun-Mussoorie Electric Tramway Co. Ltd. v. 
Jagmandar Das (1), the first case cited by the learned counsel 
for the appellant, a bank allowed the company at the request 
of the Managing Agent an overdraft. He showed the bank the 
minute book of the company showing that a resolution had beer. 
passed so empowering him. Subsequently it transpired that there 
had not been a properly convened meeting of the Board. It 
was held that persons contracting with a company and dealing 
in good faith may assume that acts within the powers pf the 
company have been properly and duly performed and are not 
bound to inquire whether acts of internal management are 
regular. . 
In the present case there can be no doubt that P. L. Jaitly 
was empowered by the Articles of Association to borrow money 
for the company and if he did obtain this loan: for the company 
in the sense that credit was given by Joshi Purshotam to *the 
company and not to P. L. Jaitly himself there would be ‘nothing 
more to be said. What we have to consider is whether this was 
not a loan to the company but a loan to P. L. Jaitly himself and 
in answering this question we have to take into consideration : 

(1) the circumstances of the company and the admitted 
fact that its credit had been impaired by the winding up 
application; a 

(1) (1981) LL.R. 53 All. 1009. 
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(2) the fact that the promissory note was executed in 
the name of P. L, Jaitly alone, without any addition 
suggesting that he might be acting on behalf of the 
company, not even the addition of the words “Managing 
Agent, L. G. J. E. D. Co.” (though even such addition 
might. not be enough to bind the company); _ : 

(3) the fact that the additional security taken in the form 

’ of shares was P. L.. Jaitly’s personal property. ” 
It is clear that the case cited can havé no bearing on the 
present case. 


The next case cited was a recent Privy Council case, Raja 


Mohan Manucha y. Manzoor Ahmad Khan (1). This case may 


have some bearing on the question whether we should be entitled 
to regard the suit as based on the consideration and not on the 
promissory note, but otherwise it does not, we think, assist the 
appellant. The question was whether restitution should be 
ordered undet: section 56 of the 2 Indian- ‘Contract -Act. whére the 
mortgage on which the ‘Suit was ‘was based was found to be invalid. 


_ The Chief Court of Oudh refused to make such an order on the 


grdaund that no such claim had ever been pleaded and left the 
plaintiffs to seek their’ remedy by separate suit. Their Lord- 
ships expressed the opinion that this attitude towards-the ques- 


.tion of pledding was unduly rigid. “A defendant who when 


sued for money lent pleads that the contract was void can hardly 
regard with surprise a demand that he restore what he received 
thereunder.” 

This dictum too can ‘aie no bearing ‘on the present case 
unless it is first found that the money was lent by Joshi 
Purshotamji to the company. Certainly on that finding restora- 
tion should be made, but then there would be no question of 
the loan being invalid so as to make it necessary to apply section 
65. - - . 
The appellant’s learned counsel strongly relied on Secretary 
of State v. G. T. Sarin (2). In that case the plaintiff, a contractor, 
supplied food for the horses of a Cavalry Regiment. ‘The officer 
who gave him the contract was not authorised to do so under 
the provisions of section 30(2) of the Government of India Act. 
It was held that under section 70 of the Indian Contract Act the 
plaintiff having lawfully supplied the food and -not having 

(1) (1948) LL.R. 18 Luck. 130. (2) (1980) LL.R. 11 Lah. 875. 
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intended to do so Bratuitously, and the latter- having enjoyed the 
benefit thereof was entitled to compensation. ; 
It seems to us that this case goes no further. The ruling is 
based entirely on the fact that the food was “supplied by the 
plaintiff to the person sued. Before the L. G. J. E. D.-Co., can 
be held liable it must be found not only that the. money came 
into their hands but that it was in effect put into theit hands by 
the plaintiff through the Managing Agents, it being uriderstood 
by both parties when the promissory note was executed that the 
Company would be liabte for re-payment. _* Ks 
In answer to the contention that there was such an under- 
standing it may well be asked how the plaintiff thought . the 


company could be liable when P. L. Jaitly had personally assumed _ 


sole liability and could in law-alane be held liable on the 
promissory note. The learned counsel could only reply, when 
this question was put to him, that both P. L. Jaitly and the lender 
. May have thought, though wrongly, that the company would be 
bound by P. L. Jaitly’s signature. As there is no indication 
whatever on the promissory note that Jaitly was acting for anyone 
but himself we-find it difficult to believe this, 
Clearly the mere fact the company benefited is-not by itselé 
sufficient to bind the company. If B borrows money from A 
in order for his own purposes to lend it to C, C cannot be held 
liable to A, even if A knew with what object the money was 
being borrowed.* ‘Before he can be held so diable’ it must be 
found that the loan was actually a loan to C. All the indications 
in the present case are that the loan was made to Jaitly personally 
and on his personal security, there being very good reasons why 
Joshi Purshotamji should not lend the money to the company. 
The case of Krishnanand Nath Khare vy. Raja Ram Singh 
(1) was referred to as showing that the managing member of a 
joint Hindu family can execute in his sole name a_ promissory 
note which shall be binding on the family as a whole. That 
no doubt is authority for the view taken by the court below 
that P, L. Jaitly executed the promissory note as manager of the 
joint family, but there is no justification for, extending the 
principle to a company, for which there is a special provisicn in 
section 89. The Allahabad ruling was followed by another 
Bench the following year in Raghunath Singh v. Sri Narain (2). 
A stricter view was taken by a single Judge of the Calcutta High 
(1) (1929) LL.R. 44 All. 303. see attendee DENS, tet eS, 
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Court in Ramgopal Ghose y. Dhirendra Nath Sen (1) where it 
was held that a suit based solely on a promissory note can be 
brought only against the person signing it, but in a suit aptly 
framed, it was added, the plaintiff might claim in the alternative 
the ‘amount of the original debt for which the promissory note 
was. given as security, proceeding against the property of the 
joint family as a whole. The view taken by the Privy Council 
in Abdul Majid Khan vy. Saraswatibai (2) was that where a 
promissory ote is signed by the manager of a joint Hindu 
family in his own name‘the money may have been borrowed by 
him for his own. individual purposes or for the purpose of the 
joint family business. If the iatter is pleaded it must be proved; 
there can be no presumption that. it was. In the present case it 
is not disputed that P. L. Jaitly signed as manager of the joint 


‘famiiy. . 


The general principle to be followed in cases of negotiab‘e 
instruments was laid down’ by their Lordships of the Privy 
Council in Sadasuk Janki Das v. Sir Kishan Prasad (3). It was 
that the name of a person or firm to be charged upon a negotiable 
document should be clearly stated on the face or on the back 
of the documient; so that the responsibility is made plain and 
can be instantly recognised as the document passes from hand 
to hand. It is not sufficient that the mame of the principal — 
should be in some way disclosed, it must be disclosed in such 2 
way that on any fair interpretation of the instrument his name 
is the real name of the person liable on the bill. In that case 
the hundi was signed by one Mohan Lal who added after his 
name “Acting Superintendent of the Private Treasury of His 
Excellency Sir Maharaja the Prime Minister of H. H. the Nizar.” 
This was held not sufficient to“make the Prime Minister liable. 

Similarly in Sreelal- Mangiulal v. The Lister Antiseptic 
Dressing Co. Ltd. (4) it was held that himdis signed by “Mitra 
and Sons” followed by the words “Managing Agents, Lister 
Antiseptics and Dressing Co. Ltd.” did not bind the latter 
company. 

Another cate to much the same effect was that of the Jajodia 
Cotton Mills Lid. (5) where it was held that a promissory note 
signed by two Directors of a company did not bind the company. 


(1) (1927) LL.R. 54 Cal. 380. (2) (1984 Ad]. 79. 
(33 (1913) LL.R. 46 Cal. 663. == (4) (1925) LL_R. 52 Cal. 802. 
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The English case of Chapman vy. - Smethurst -(1) can be 
distinguished without _ for the piomissory note in that 
Casé was signed. by: the Managing Director of the company in the 
following form. “J. H. Smethuset’s Laundry and Dye Works 
Limited, J. H. Smethurst Managing Director”, this signature 
directly indicating. where the liability lay. - ; 

As to the construction of section 89 of the Companies Act 
it was indeed held by a single Judge of the“Bombay High Court 
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in In re The New Fleming Spinning and Weaving Co. Ltd. (2)° 


that a bill or note may be in a certain sense on behalf of or on 
account of a company, though there be upon its face no reference 
to the company, and a distinction’ was drawn between the 
contracting parties and’ third parties, it being said that so far 
as third parties are coricérned a company can’ be made liable on 
a bill or note only where it expresses on ‘the face of it that it 
Was made, accepted or endorsed by or on behalf of or on account 
of the company or where that fact appears by necessary inference 
from what the face of the instrument itself shows. This was 
with reference to section 47 of the Act of 1866. It is doubtful 
whether such a distinction would now be held sound. . 


The decision in that case that the company was not liable was 
upheld on appeal to a Bench vide In the matter of th New 
Fleming Spinning and Weaving Company (3). The suit had 
been brought by a third party in whose favour the note had been 
endorsed. The Bench did not refer to the distinction suggestcd 
by the learned single Judge. They based their decision on the 
general principle which the Privy Council have since emphasised. 

In Dutton v. Marsh’ (4) four directors of a joint stock company 
signed a promissory note and the company’s .seal was affixed at 
“ one corner of the note. It was held that they were personally 
liable, for there was nothing in the note itself to exclude this 
personal liability. The fact that the company’s seal was affixed 
was not sufficient to show that the note was signed on behalf’ of 
the company. ; : . 

In the Privy Council case of Karmali Abdulla Allarakia v. 
Vora Karimji Jiwanji (5) the facts were rather complicated. 
Separate hundis were executed by the partners in a joint venture 


. of a strictly limited charatter and the question’ was whether one 


(2) (1909) 1 K.B. 927. (2) (1879) LL.R..3 Bom. 439. 
@) [1880] LL.R. 4 Bom, 278. (4) (1881) L.R. 6 Q.B. 361. 
" @} [1908] LL.R. 39 Bom. 261. 
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partner could be held liable for the hundis drawn by the other. 
Their Lordships held that in such cumstances, when there is 
no document of debt which on the face of it binds one parmer, 
liability can only be enforced against him if it is shown that 
what he did was within the operations natural to the partner- 
ship and for the partnership. They held that it was so shown 
in that case and further that the plaintiff knew the whole terms 
and conditions of the agreement between them. 

Reference was made in this case to Gouthwdite' v. Duckworth 
(1). In that case purchases were made by the defendants on an” 
agreement, to share the goods with a third. All three had an 
interest in them by virtue of the agreement and it was held 
that.all were liable for their value, even though the seller did 
not know of the agreement. | 

‘A case. of. “partnership recehitly came before a Bench of this 
Court of Which one of us was @ member, This was Lalmani 
‘Pande v, ‘Gopal Sah 12), “Hlere-a. promissory note “was executed 
by one 8f two paftners (who were brothers), thé money being 


. borrowed Yoy the joiit partnership business, and the question 


‘wag whether the other partner was liable. The Bench held, 
(referring toshe, provisions of sections 11 and 22 of the Partner- 


. ship Agt) that both partners were liable. But it was made clear 


. there must be an intention to bind the firm and further that tke - 


lender of the money must have been informed at the time of 
execution that the money was being taken for the business and 
both partners would be jointly liable for it. Reference was’ also 
pointedly made to the fact that the Bench were not dealing with 
a case of an agent executing a document and the master being 
bound by it. . 

Even assuming that.the same principles are applicable-where 
money is borrowed as a promissory note for a company by its 
managing agent it appears to us difficult on the facts of the 
present case to hold that there was an intention to bind the 
company, and that, even if Joshi Purshotamji was inferred at the 
‘ime of execution that the loan was being taken for the company, 
the company would be liable. The circumstances suggest just 
the reverse. We are also- disposed to tegard with the greatest 
suspicion thé letter Ex. .16, for writing which on the 22nd July, 
1934, there appéars to have been no’ necessity at all. We are 
not prepared to accept the evidence of Hari Krishna Bhatt abot. 

() (1810) 12. East 421. @) LL. [1945] All. 387. 
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this. We have little doubt that the letter was written later, 
probably with the object suggested by the company. 


For the reasons we are satisfied that the suit against the 
company was rightly dismissed. 


+ Tt was further contendedon- behalf of the appellants that a 
decree should have been passed against P. L. Jaitly’s three sons, 
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though, apparently by inadvertence, only two are referred to in. 


this connection in the memorandum <@f ‘appeal, these being 
Trilok Nath and Loknath (Amar Nath being excluded). , The 
Additional Civil Judge observed that the Official .Assignes was 
competent to seize the entire share of P. L. Jaitly and his sons 


in the joint family property. He assumed that he had done so ° 


and held. that the creditor could not be allowed to bring 4 
separate action against the sons. The learned Judge is no 
doubt correct in what he says about the powers of the Official 
Assignee. The Official Assignee can exercise the power which 
the father had of selling family property, including his sons’ 


share, to“pay his own private debts, provided they are not illegal, 


or immoral, viz. Narayanan v. Veerappa (1). But, we do ‘not 
know to what extent, if any, that- power has been exercised, or 
whether in fact it has been exercised at all. We do not agree 


with the Additional Civil Judge that it can be assumed that- 


the Official Assignee has seized all their shares. We think that 
the appellants are entitled to ask for a decree against these two 
respondents also, to the extent of, their share in the family 
property, © ca i TE ae i 

It was objected that no such claim can be made against the 
sons unless the father is also impleaded and we were referred to 
certain authorities. in support of this. But we find that this 


view was based on the belief that-the obligation of a son to-’ 


discharge his'father’s debts cannot be enforced during the father’s 


lifetime, a belief. which is no longer entertained. We are of. 


opinion-that P. L. Jaitly was sufficiently represented in the suit 
by the Official. Assignee and that there is no force in the objection. 
Finally it was contended that no order could be passed. for 

sale of the shares, in view of the provisions of section 176 of the 
Indian Contract Act, under which it is for the pawnee to dispose 

. Of the security himself. As to this we need only say that no 


_Q) (917) LL.R. 40 Mad. 581. 
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1948 Ctoss-objection was filed and we are not. therefore prepared to 
ertain the objection. - ; ; 
. In the result the appeal fails and is dismissed with costs, 
Mesers. : 2 . : 
daitly and except as regards respondents 5 and 6, who ate also made liable 
emP*"Y under the decree to the extent of the joint family” property in 
their hands.. As between these respondents. and the appellants 
the parties will bear their own costs in both, eourts. 
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APPELLATE CIVIL 
. Before. Justice Sir Henry Braund and Mr.. Justice Wali-ullah 


RAM NARAIN SINGH anp oruers (DEFENDANTS) v.. NAWAB SINGH 
| AND OTHERS (PLAINTIFFs) AND NIZAMUDDIN AnD ANOTHER (DEFEN- 
DANTS)* ; 


Transfer of Property Act (IV of 1882), section 59—Mortgage—Renewal— 
Acknowledgment of first mortgage—Subsequent mortgage failing-as a 
mortgage--Whether mortgagee can fall back upon earlier mortgage— 
Question of limitation—Position of puisne mortgagee—How-~ far 
effected—Registration Act (XVI of 1908), section 149—Limitation Act 
(IX of 1908), ‘section 19. : 


’ There is a world of difference between a doctrine or statute which 
“keeps alive” a prior security and a doctrine which acknowledges that 
it was already dead, but, in certain circumstances and for certain pur- 
poses, allows it to be revived. The principle really is that a person catu 
not claim from a court of equity a benefit without accepting the just 
consequences of the relief he asks for. Where, therefore, a transaction is, 
at the instance and for the benefit. of a party, declared for some reasop: 
to have failed, equity will not give him the benefit of that failure, untess 
he assumes the logical burden of its consequences. This being so, where 
the mortgagors themselves set up the failure of 1922 transaction as a 
mortgage ion the ground of want of registration, the purpose of 1922 
mortgage being admittedly to give to the mortgagees a fresh security in. 
place of, and over the same property as tomprised in, the 1916 mort: 
gage, and their contention in this"respect has been upheld, the whole 
purpose of the transaction having been defeated, it would be contrary to 
equity. and good conscience if the 1922 mortgagors were allowed to say 
that they are entitled to take the benefit of the setting aside’ of the 1922. 
mortgage without recognising the revised existence of 1916 mortgage, 
which it had throughout. been the intention of the parties that it should 
replace. a 


It is clear from section 149 of the Registration Act and the cases . 
decided under it that an instrument, Notwithstanding thay it has failed as 
a mortgage, is capable of being used as an acknowledgment. 


A mortgagor cannot under section 19 of the Indian Limitation Act 
give an acknowledgment so as to effect behind his, back the rights of a 
subsequent mortgagee acquired before that . acknowledgment is given. 
To allow him to derogate from his own grant by defeating his own mort- 
"gage by an acknowledgment would be doing the very thing which Lord 
‘WeEstTBURY described as “ taking away the right of one.man by the act 
of another” and would-involve a consequence “inconsistent with 
“Natural justice.” . 





4 ‘first Appeal No. 468 0. 1987, from a decree of Riazuddin Ahmad, Second Gil 
Judge of Meerut, dated the 16th of August 1937, . ° 
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Mr. G. S.. Pathak, for the appellants. 


Messrs. P. L. Banerji, C. B. Agarwala, S. M. Husain anid Dr. 
M, A. Rauf, for the respondents. 

The following judgments were delivered: 

Braunb, J.: Two appeals are before us, the first arising out | 
of a suit No. 12 of 1933 tried by the Second Civil Judge of Meerut, 
and the other arising out of a suit No. 44 of 1934 tried by the 
same Judge. ‘The two suits were in the nature of cross-suits and 
can conveniently be dealt with in one judgment. 


The first of these two suits, No. 12 of 1933, was a suit by 
five plaintiff-mortgagees for the sale of certain property of which 
they claimed to be first mortgagees under a mortgage of 9th 
February, 1921. Since the priority of this mortgage of 1921 
telative to another mortgage of 1922 is one of the matters in 
issue in these appeals, I shall refer to it, not as the first mortgage, 
but as the “1921 mortgage”. The plaintiffs in the first suit 
claimed as first mortgagees under the 1921 mortgage. The first 
two defendants to the suit were the mortgagors, Sheikh Nazim 
Uddin and Sheikh Ala Uddin. It appears that throughout the 
Trarjsactingy. relative to the several, mortgages which are in question 


” in these proceedings, Nazirh Uddin executed the various mortgage 
instruments merely for what is technically “shotvn as “further 


assurance’. He himself claims no actual beneficial interest in 
the property mortgaged; but was made a party to the various 
mortgage instruments for the satisfaction of the mortgagees so as 
to release any scintilla of beneficial interest he might have had; 
but it is nowhere shown that in fact he had any such interest. 
The second set of defendants to the suit (apart from the Official 
Receiver, who does not appear at any stage to have been a proper 
party) were the mortgagees under a mortgage instrument 
executed by the same mortgagors of (inter alia) the same property 
as was comprised in the 1921 mortgage. This mortgage was a 
mortgage of 26th August, 1922, and is hereinafter referred to as 
the “1922 mortgage”, The mortgages, under the 1922 mort- 
gage were therefore made defendants to the first suit in the 
capacity of subsequent mortgagees. 


The 1921 mortgage on which the plaintiffs sued was a mort- 
gage of certain property in the village of Sikri near Ghaziabad, 
which is hereinafter called “the. Ghaziabad property” to dis- 
tinguish it from the “Meerut property” which will be mentioned 
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Presently. The 1921 mortgage comprised the Ghaziabad 
Property and nothing else, and was to secure a principal sum of 
thirty thousand rupees with interest at eight per cent. per annum. 
Under the 192] mortgage the plaintiffs claimed a gross sum for 
principal and interest which, at the date of the suit, amounted 
to. Rs.76,986. By their plaint of 9th February, 1933—a very long 
time ago—they claimed the usual relief by way of sale under a 
simple mortgage. And it has to be noticed that they went out 
of their way to plead, first that the 1922 mortgage was altogether 
inoperative because it was improperly executed and, secondly 
that, even if it was properly executed, it was only a second mort- 
gage. This was a case of anticipating the defence. 

The defence of the mortgagors was to admit the 1921 mort- 
gage and to deny the 1922 mortgage in toto on the ground of 
defective execution. To this extent the mortgagors marched 


1946 





Ram Nerain 


Singh 
vw 

Nawab 

- Singh 


Braund, J, 


with the 192] mortgagees, who were the plaintiffs. But neither _ 


the plaintiffs nor the mortgagors at that stage gave any particulars 
of the defective execution, nor specifically pleaded anything about 
defective registration. In view, however, of the subsequent suit 


which brought the issues out more clearly, that is not perhars. 


now a serious matter. The mortgagors then went on to say that 
the interest was excessive. That is not in issue in this appeal. 
And finally they. said that the mortgagor, Ala Uddin, had no 
interest in the Ghaziabad property and was not actually a mort- 
gagor at all. ‘That seems'to have been true, except for the further 
assurance given by him. . 

The defence of the 1922 mortgagees was that, after a formal 
denial of the 1921 mortgage altogether, they said that they were 
in any case prior mortgagees by virtue of the [322 mortgage itself, 


which they asserted to have been properly executed and registered , 


in all respects. They based this on an allegation that the 1922 
mortgage was only a renewal. of an earlier mortgage of 12th 
February, 1916 {hereinafter called “the 1916 mortgage’) and 
that, by virtue of the well known principle of keeping an earlier 
mortgage alive as a shield against an intermediate encumbrancer, 
they were entitled to priority in respect of the 1922 mortgage 
“over the 1921 mortgage. If that failed, then the 1922 mort- 
gagees claimed that they were still entitled to fall back On the 
"1916 mortgage itself and to claim priority over the 1921 mort- 
gage to the extent of all principal and interest still outstanding 
under that moftgagé. This involvéd- certain questions of 
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limitation; which are more clearly brought out in the second of 


the two suits...” 

That was the substance of suit No. 12 of 1933.. The other 
suit—suit No. 44 of 1934—was in the nature of a cross-suit by 
the 1922 mortgagees, and it is in this suit that the real issues are. 
more clearly exemplified. The 1922 mortgagees are the plain- 
tiffs in the second suit, and (apart from the Official Receiver who 
was again made a party) they made the mortgagors defendants, 
together with the 1921 mortgagees, claiming as against the latter 
that they were only puisne encumbrancers. The plaintiffs in this. 
suit specifically pleaded the 1916 mortgage. It was a mortgage 
by which the mortgagors had charged the Ghaziabad property to 


‘the 1922 mortgagees with the repayment of a sum by way of 
‘ principal and interest which at the date of the 1922 mortgage 


amounted to Rs.1,11,553. The 1922 mortgage included the 
Ghaziabad. property, together with one bigha of land at Meerut, 
which I shall call the “Meerut property”. A good deal of the 
controversy of fact in these appeals revolves about this one bigha 
of Meerut property and I shall explain in a moment the rivat 
stories of how it came to be iucluded.. Meanwhile, there is ne 
doubt that the 1922 mortgage was in form actually a renewal of 
the 1916 mortgage, a. further advance of Rs.14,647 being taker 
making up the total principal sum of Rs.1,26,200 secured by the 


"'}922 mortgage. This, at the date of the second suit in 1934, 


amounted to a sum for principal and interest of Rs.2.40,354, which 
was accordingly the sum in respect of which the 1922 mortgagees 
sued in the second suit. They pleaded that, by virtue of the 
renewal of the 1916 mortgage, the 1921 mortgagees were puisne 
mortgagees in respect of the whole of this sum, but that, if for 
any reason the 1922 mortgage as such failed, they were still 
entitled to fall back and to sue exclusively on the 1916 mortgage 
which they had specifically pleaded for the purpose. And for that 
purpose they said that the 1916 mortgage was saved from limita- 
tion, both as against the mortgagors and as against the 1921 
mortgagees, by the acknowledgment of it given by the mortgagors 
to the plaintiffs in the 1922 mortgage instrument. The 192° 
mortgagees accordingly asked for a decree, first, on the 192? 
mottgage itself, and, in the alternative, on the 1916 mortgage. 


The defences to this second suit bring out more clearly the 
actual issues with which we have been called upon to gleal in these 


appeals. “The mortgagor, Nazim Uddin, for whom Sir Te 
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Bahadur appears, in paragraph 16 of his written statement first: leds 
comprehensively challenges “the execution and “completion” of Ram Navin 
the 1922 mortgage, saying that it was altogether defective as Singh 
regards both execution and attestation. He then goes on in Nevab 
paragraphs 17 and 18 to say that the registration of the 19292. Singh 
mortgage was. bad, in order to destroy it as a mortgage on that 
ground altogether. It is in this connection that the Meerut Braund, J. 
property, which, it will be remembered, was added to the 1922 
mortgage for the first time, becomes material. What is actually 
alleged by Nazim Uddin is that, as originally drawn and executed, 

the 1922 mortgage instrument never comprised the Meerut 
property at all. It was, he says, confined solely to the Ghaziabad. . 
property.. The parties first made an attempt on 26th August, 

1922 to get the mortgage registered at Ghaziabad. The story, 

“as expanded in detail in evidence, is that the officials, or some 

of them, of the Ghaziabad Registry, seeing that the matter was 

an important one, demanded five hundred rupees for the privilege 

of registration. Not being willing to pay this, the mortgagees 

then suggested that they should return to Meerut, where they 

lived, and try to get it registered at the Registry at Meerut. For 

this purpose it was necessary to add some property within the 
jurisdiction of the Meerut Registry to the mortgage in order to 

found a right to registration there. It was, therefore, proposed 

{at the suggestion, I think, of the mortgagees) that Nazim Uddin 
should add one bigha of his property at Meerut to the 1922 
mortgage, not with any intention actually of mortgaging it, but 
merely so as to “dress it up” as a document capable of being 
registered at Meerut. This, of course, if this story is the right 

One, was long after execution on 26th August. The - whole 
scheme, on this version, was devised for the purpose of deceiving 

the Meerut Registrar into accepting the registration at his 
Registry. If that were so, then the contention would be first 

that there was in reality no mortgage of any Meerut property; 

and, secondly, that the marginal addition of the Meerut property 

to the already executed document of 1922 (without any fresh 
attestation) was ineffective to mortgage the Meerut property at all 
having regard to section 59 of the Transfer of Property Act, 1882, 

and, therefore, that there was, at the moment of presentation of the 
document to the Meerut Registrar on 12th September, no mort- 

gage of the Meerut property within the meaning of the Transfer 

of Property Act, 1882. It would follow from this, if it is true, 

that the document which the Meerut Registrar was tricked into 
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registering. in his Registry was actually a document which mort- 
gaged no property within his jurisdiction. Hence under section 
28 of the Registration Act he had no jurisdiction to register ir 
and consequently there has been no lawful registration of the 
1922 mortgage. That, as we understand it, is the mortgagors” 
version of the facts and it is a contention in which, of course, 
the 1921 mortgagees support him. For that reason the mort- 
‘Bagors say that the 1922 mortgage, as a mortgage must go; and 
they go further and assert that, in that event, nothing is left in 
favour of the 1922 mortgagees, since they cannot rely on the 
1916 mortgage, both because according to them it was wiped out 
of existence by the 1922 transaction altogether, and secondly 
because it is in any case time-barred. They deny the acknowledg- 
ment because they say that, once the 1922 mortgage has been 
disposed’ of on the ground of defective registration, it can be 
relied on for no purpose. And, in any case, they alleged that 
the 1922 transaction completely absorbed, the 1916 mortgage 
which no longer existed as between mortgagor and mortgagee 
and can not now be revived as a second string to the bow of the 
1922 mortgage. I have put that in my own language, but. I 
think it substantially represents the ground on which the mort- 
gagors rest their defence. They say, of course, that Ala Uddin 
was never a mortgagee at all. 


As to the first mortgagees, they support the mortgagors on 
the facts and on their contention that the 1922 mortgage was never 
validly registered and also that it completely ousted the 1916 
mortgage so that the 1922 mortgagees cannot fall back on it. 
But the 1921 mortgagees go further, as they are bound to do, 
and say in addition that, even if the 1916 mortgage did survive for 
the benefit of the 1922 mortgagees by virtue of an acknowledg- 
ment given in the 1922 document or otherwise, then no such 
acknowledgment could prejudice the right of the 1921 mort- 
gagees, who took their title before it was given, in any defence 
against the 1916 mortgage that they would otherwise be able to 
raise under the Indian Limitation Act. They were no_ parties 
to the acknowledgment of 1922, assuming it was given by the 
mortgagors, and, therefore, they say that, having derived their 
title before it was given, it was not open to the 1916 mortgagors 
by any acknowledgment of theirs to prejudice their rights in 
respect of limitation. - 
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Those are, generally speaking, the issues raised on the 


pleadings. Having given the mortgagors’ version of the facts Ram Nerain 


relating to registration, it is right at this point, for the purpose 
of making the issues clear, to give the opposite version of the 
facts in connection with ‘registration which has been advanced 
by the 1922 mortgagees. They say that it is quite untrue that 
the Meerut property was added to the 1922 mortgage after 
‘execution and that the whole story of the demand by the office 
of the Registrar at Ghaziabad for a sum of money before 
Tegistration is entirely. untrue. What they allege to have 
happened is that it was all along agreed in the negotiations for 
the 1922 mortgage that a piece of Meerut property should be 
added to the security. Then, on the day of execution by Nazim 


Uddin on 26th August, at Meerut, when the engrossment of the - 


1922 mortgage was made, it was found that by mistake the piece 
of Meerut property had been omitted by the draftsman. It was 
then—in the presence of the parties and of the witnesses and 
before execution—added in the margin and signed marginally 
by the mortgagor Nazim Uddin. It was, therefore, they say, 
actually in the document at the moment of execution and attesta- 
tion. I should add that the document was executed by Nazim 
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Uddin at Meerut on 26th August and by Ala Uddin two days 


later at Mussoorie; but we are primarily concerned with what 
happened at Meerut. I shall discuss these facts more fully later 
when I come to.deal with them and I have merely set out the 
version of the 1922 mortgagees at. this stage in order to make the 
issues clearer. : 


Disentangling this somewhat complicated story+it appears to 
have raised the following questions.. : 


The learned Civil Judge first considered the question of fact 
with reference to what happened in respect to the insertion of 


the Meerut property in the 1922 mortgage. He came to the - 


conclusion that the mortgagors’ story was the more probable one, 
and he accepted it. He held as a fact that when the instrument 
was executed by Nazim Uddin and attested at Meerut on 26th 
August it did nét include the Meerut property. “This was added 


later—on 12th September—after execution and attestation and | 


the addition, though signed by Nazim Uddin, was never attested. 
It follows that, when the 1922 mortgage was executed by Ala 
‘Uddin and attested at Mussoorie on 28th August, it equally did 
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not contain the Meerut property... That issue of fact is, there- 
fore, the first matter we have to deal with in these appeals. 


’ If we come to the conclusion that the learned Civil Judge’s 
view of the facts was the right one, then it remains for ‘us to 
consider what the result was. The learned Judge held that in 
consequence of what had happened there was no lawful regist1a- 
tion and that, therefore, the 1922 mortgage failed as a mortgage. 
He, therefore, disposed of the 1922 mortgagees’ claim on the 
1922 mortgage on that ground, both as against the mortgagors 
and of course as against the 1921 mortgagees. He then went on 
to consider whether, having failed on the 1922 mortgage, the 
1922 mortgagees were entitled to fall back on to the 1916 mort- 
gage. He thought that they were entitled to fall back on it; 
but he held that they were entitled to fall back on to it only 
as against the mortgagors, since the acknowledgment given by 
the mortgagors in the 1922 mortgage could not avail as against 
the 1921 mortgagees who acquired their title prior to the giving 
of it. 


The issues, therefore, with which we are concerned in this 
appeal are as to which, if either version of the facts as to the 
execution, attestation and registration of the 1922 mortgage, is 
the right one? If the mortgagors’ version is the true one, then 
what is the effect on the mortgage of 1922? If the mortgage of 
1922 should fail as a mortgage for want of registration, can the 
1922 mortgagees, as between themselves and the mortgagees 
(apart altogether from any question of protecting themselves 
from the 1921 mortgage) fall back on to the 1916 mortgage? 
In other words, can the ‘doctrine against the merger’ (for want 
of a better term) serve to keep alive an earlier incumbrance where 
(a) a later incumbrance has replaced it and (b) the later incum- 
brance itself fails because of some inherent defect? In short, is 


_ the doctrine available only as a shield against an intermediate 


«claim, or is it available directly for the benefit of the mortgage 


against his mortgagor? It is on this question that Sir Tej 
Bahadur Sapru on behalf of the mortgagors principally relies to 
rid the mortgagors of the 1922 mortgage. There remains the 
question of limitation. Assuming that the 1922 mortgagees have 


-a righ to fall back on the 1916 mortgage, then a question of 


priority remains as between the 1922 mortgagees and the 1921 
mortgagees and also as between the 1922 mortgagees and the 
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mortgagors. “This depends partly on the construction of the 
1922 mortgage instrument, and, so far as -it is a question of 
priority as between the 1922 mortgagees and the 1921 mortgagees, 
it also depends on the Jaw applicable to a case in which a mort- 
gagor gives to a subsequent mortgagee an acknowledgment after 
he has created an intermediate mortgage. me 


“I shall deal first with the question of: fact. The issue to 
which the question of fact relates is really the issue whether 
the 1922 mortgage instrument. was ever effectively registered so 
as to become “a. registered.,instrument” within the meaning of 
section 59 of the Transferof Property Act, 1882. I have already 
set out above the version of the mortgagors and the 1921 mort- 
gagees, who are the respondents in both appeals. It is to the 
effect that, when the 1922 mortgage was executed and attested 
at Meerut on 26th August, by Nazim Uddin and at Mussoorie 
on 28th August, by Ala Uddin, the one bigha of Meerut property 
was not included in it. That, they say,“was not added unti! 
}2th September, and then only by way of a marginal addition 
signed by Nazim Uddin and unattested. They say, moreover, 
that it was so added without any intention of ever forming part 
of the mortgage security, but merely for the purpose of pretending 
before the’ Registrar that the deed was a ceed mortgaging some 
Meerut property, so 2s to bring it for registration purposes with- 
in his jurisdiction. The appellants’ version is quite a different 
one. They have said that it was throughout. the intention tc 
add one bigha of land at Meerut to -the secyrity and that the 
circumstance that it was added as a marginal addition was due 
solely to a clerical mistake in the engrossment and that it was 
added by the engrossing “‘scribe” prior to execution and. attesta- 
tion. It should perhaps have been said earlier that there appear 
at the foot of the instrument two notes. ... ‘‘Note 1” and 
“Note 2”. Each of these notes is signed by Nazim Uddin. 
“Note 1” is immaterial for.our present purpose. But “Note 2” 
refers to the addition of the Meerut property in the margin on 
page 2 of the deed: It is said by the appellants that both these 
Notes were on the document before its execution by Naziin 
Uddin on 26th August. They are each signed by Nazim Uddin. 
Then follows a third signature of Nazim Uddin, being his 
general execution of the whole instrument and finally there 
appear the various signatures of the attesting witnesses. This 
document will have to be examined more closely. Somewhat 
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surprisingly the learned Civil Judge did not send for the oyigiaal 
of the 1922 mortgage. instrument. Since the issue of fact relates 
to a matter of how a particular document was executed and 
what was the condition of the document itself at the time of 
execution, we have ourselves thought it necessary to have the 
actual instrument before us and we have accordingly by consent 


- of the parties had it produced. It has afforded us some assistance. 


The appellants have produced three witnesses in evidence 
of the condition of the 1922 mortgage instrument at the moment 
of its execution by Nazim Uddin at Meerut on 26th August, 
1922. The first is Joti Swarup who was himself one of the second 
mortgagees. He gives evidence to the effect that, during the 
negotiations for the 1922 mortgage, it had been deliberately 
agreed between him and Nazim Uddin that the one bigha of the 
Meerut property should be included in the new security. And 
the reason he assigns for this is that he wanted one bigha of land 
at Meerut in order to build a house on it for himself. It strikes 
‘me as a somewhat curious way of carrying out the transaction. 
If he had wanted to buy a piece of land from Nazim Uddin at 
Meerut, the simplest course would have been for him to have 
bought it outright and taken a transfer of it. Moreover, one 
might have expected in that case to have found some specified 
bigha of land chosen by Joti Swarup. Nazim Uddin owned, J 
believe, some forty bighas of land at Meerut and I should have’ 
thought that a man wishing to build a house for himself would 
indicate that particular bigha of land which he chose as its site. 
Joti Swarup then went on in his evidence to describe how this 
bigha of land had been at first omitted in the engrossment and 
was subsequently added. together with Note No. 2, before 
execution and before attestation. He denies the events which 
are said to have taken place at Ghaziabad on the occasion of the 
attempted registration and says that the story of the subsequent 
inclusion of the Meerut property for the purpose only of obtaining 
a registration at Meerut is entirely untrue. The other witnesses 
are attesting witnesses; Chaudhri Ganga Sahai and Dalip Singh, 
each being one of the attesting witnesses at Meerut on 26th 


_ August. Chaudhri Ganga Sahai is emphatic that the addition 


of the one bigha of land had been made before the 1922 mort- 
gage was read out preparatory to execution and he professes to 
have remembered seeing Nazim Uddin sign it and also the two 
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notes. The possible comment that can be made on this gentle- 
man’s evidence is that it is slightly overemphatic, having regard 
to the fact that he was recollecting in detail events, which, fron 
his point of view were of no great importance, which occurred 
fifteen years earlier. The other witness, Dalip Singh, who, also 
claims to have attested Nazim Uddin’s signature at Meerut, 
went to the other extreme and was only prepared to say, after 
a good deal of hesitation, that he recollected that the addition 
of.the Meerut property was on the document when it was 
executed and attested. The same comment applies to this gentle- 
man’s evidence that these events took place a long time ago; but 
he is less emphatic about it than Chaudhri Ganga Sahai. On 
the other side there was the evidence of Nazim Uddin himself 
in support of is own version of the story and he produced another 
witness, who was his mukhtar-e-am, to support it. That was the 
position as far as the actual evidence went; but, as I have said, 
the learned Civil Judge had not the document itself before him. 
This was not an easy question of fact for the Judge to solve. 
But in a careful judgment he came to the conclusion that Nazim 
Uddin’s version was substantially right and he gave four reasons 
for so thinking. His first reason was’ that he found slight 
discrepancies between Joti Swarup’s evidence and that of Chaudhri 
Ganga Sahai and Dalip Singh; secondly, he felt that, if the 
Meerut property was actually in the 1922 mortgage when it was 
executed, it was unlikely, seeing that Meerut was much the more 
convenient place for registration, that they would ever have gone 
to Ghaziabad to get it registered. Thirdly, he found difficulty 
in believing the original omission in the draft, and, fourthly, he 
attached significance to the circumstances that, when the docu- 
ment was sent to Mussoorie on 28th August, to be executed by 
Ala Uddin, he was apparently never asked to sign the addition 
in the margin ‘as well as Nazim Uddin. These reasons given by 
the learned Judge for his view are all reasons which merit 
consideration and it is not lightly that I should be prepared even 
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in a first appeal, where admittedly.the facts are open, to substi-: 


tute a different judgment of my own for that of the Judge who 
saw and heard the witnesses. But to my mind the matter is 
concluded in favour of the learned Judge’s view by the docu- 
ment itself. We have sent for it and it is demonstrably clear 
from it that the figure “1” before the word “Note”, together 
with the whole of the second note, have been added after the 
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text of Note 1 had been written. There is a marked difference 
in the ink employed. I have no doubt that the whole of the 
second note was written after the text of Note 1 and that the 
figure “1” was at the same time added to the word “Note” for 
the first time. That in itself is not conclusive; but it is at least 
as consistent with the respondents’ version as with the appellants’. 
But what turns the scale in favour of the respondents, in my 
view, is the fact that both Note 1 and Note 2 should have been 
signed by Nazim Uddin. If both the notes were on the docu- 
ment before the execution of it by Nazim Uddin, I should 
certainly not have expected to have found that Nazim Uddin 
should have signed cach note. I should have expected him, at” 
the most, to have attached his signature once, and that after the 
second note. After all one does not sign each paragraph of a 
document when executing it. I can see no greater reason for 
signing each note. Looking at the evidence as a whole, I have 
come to the conclusion that the view of the facts taken by the 
learnéd Judge was a correct view and I certainly should not be 
disposed to come to any other conclusion myself in appeal. 

It has been suggested by Mr. Pathak on behalf of the appellants 
that we ought to be satisfied with neither version of these facts 
and that, therefore, we ought to leave the document to speak for 
itself. I am not satisfied that in view of the evidence which is 
available we should be entitled to take that course. I shall, 
therefore, accept it that the 1922 mortgage, when it was executed 
and attested at Meerut on 26th August, 1922 by Nazim Uddin, 
and at Mussoorie on 28th August, by Ala Uddin, did not contain 
the Meerut property. 


It remains to be seen what the effect of this was. In my 
judgment, the effect can be simply stated. ' It was that, when-the 
instrument was presented to the Meerut Registrar for registration 
on 12th September. it was an instrument which according to the 
requirements of section 59 of the Transfer of Property Act, 1882, 
mortgaged only the Ghaziabad property. Under section 28 of . 
the Registration Act, it was not a document capable of being 
registered at Meerut and it was not, therefore, legally registered 
there. It is, therefore, an unregistered mortgage, and as a mort- 
gage it fails. I see no escape from that conclusion. No ques- 
tion of intention arises. On the facts of this case I should be 
unable to agree that in fact there was any intention that the 


Meerut property, which was relatively small in value, should 
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be added to the security. No one has suggested that the security 
was inadequate. _ Indeed, there was on the story which I accept 
and express agreement to the contrary. But even if there had 
been an intention that the Meerut property should actually be 
mortgaged it would have been quite immaterial, since what is 
required by section 59 of the Transfer of Property Act, 188%, 
is not an intention to mortgage, but a formal compliance with 
the section in respect (among other things) of Tegistration. That 
is where it has failed in this case and, as I see it, that has nothing 
io do with intention. 

‘That clears the ground for consideration of the remaining, 
and more difficult, questions arising out of these appeal. At this 
point we know that the 1922 mortgage has failed as a mortgage. 
At that stage Sir Tej Bahadur Sapru on behalf of the mortgagors 
says this. He is not interested in any question of priority as 
between the 1922 mortgagees and the 1921 mortgagees. He is 
interested in getting rid, not merely of the 1922 mortgage as 
such, but also of any recourse by the 1922 mortgagees by survival 
to the 1916 mortgage on the failure of the 1922 mortgage. And 
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for that purpose he puts his case in this way. He says that. as _ 


between the mortgagors and the 1922 mortgagees, the 1992 
mortgage, when it was executed, whether it failed for lack of 
registration or not, totally absorbed and extinguished the 1916 
mortgage. This must not be confused with any question of 
priority affecting the 1921 mortgage. Sir Tej says that on the 
execution of the 1922 mortgage there was a merger of the 1916 
mortgage and that, on the failure of the former, it is not now 
open to the 1922 mortgagees to fall back on the 1916 mortgage-— 
not for the purpose of protecting themselves against an inter- 
mediate mortgage—but for the purpose of attacking, and 
claiming directly against, the mortgagors. In support of this view 
Sir Tej Bahadur has drawn our attention to many of those 
authorities, both English and Indian, which explain the well- 
known Adams v. Angell (1) principles of keeping alive a subse- 
quent mortgage as a ‘shield’ against an intervening encumbran- 
cer. Those principles have been developed out of English 
equity and were accepted in India.and are now embodied in the 
Transfer of Property Act. It is very true that, so far as the 
relations of a mortgagor and successive mortgagees are concerned, 
the question that invariably arises is in respect of the keeping 
(1) (1876) 5 Ch.D. 634. 
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1945 alive of an Griginal mortgage as a protection or ‘shield’ against 
Ram Nara, 2 intervening encumbrancer, whether the case arises out of a 
Singh subsequent mortgage in ‘renewal’ of an earlier One or of a 
Nawab purchase of an equity of redemption. The case of the discharge 
Singh of an encumbrance by a tenant for life raises rather different 
considerations. No case has been referred to in which the doctrire 
Braund, J. of keeping alive an earlier security has, in the absence of some 
express provision, been inferred on the. ground of intention 
directly as between mortgagor and mortgagee without reference 
to some intermediate incumbrance to be guarded against. 
Indeed, in Sir Dinshaw Mulla’s book on the Transfer of Property 

Act, 1882 (2nd Edition) at page 552, he says in so many words: 
“The only case in which it is to the benefit of a mortgagee or 


charge holder to keep the incumbrance alive is when it is necessary 
as a defence against a subsequent incumbrance.” 


Moreover, even in cases where, on the principles on which 
this doctrine and section 101 of the ‘Transfer of Property Act, 
1882, are founded, the presence of an intention to keep alive 

+ an earlier mortgage’ has. to be proved or disproved, it is, I think, 
only the intention to effect some purpose or to guard against 
“some contingency which can be foreseen at the date’ of the sub- 
“sequent mortgage that is material, and not any threat to the 
mortgage which may perhaps arise later against which «it may 
suit his purpose to be protected. See per Lord Linpiey | in 
Liquidation Estates Purchase Co. vy. Willoughby (1). A fortiori 
would seem difficult to suppose, therefore, that the doctrine 
would apply in a case of a failure of the subsequent mortgage 
through lack of registration. 

Though, therefore, I should be ‘inclined to agree with Sir 
Tej Bahadur Sapru’s argument that there is no room for the 
‘keeping alive’ of the 1916 mortgage in the present case on the 
principles on which prior mortgages are sometimes kept alive 
as a ‘shield’ yet on two different grounds I think that the 1922 
mortgagees must in this case be held to be able to have recourse 
to it. 

The first ground is that, in my opinion, when the 1922 mort- 
Bage is closely examined, it is found that it expressly kept the 
1916 mortgage alive. It was in fact never destroyed. 

The two material clauses of the 1922 document in this respect. 
are clauses 1] and 13. Clause 11 reads: 

“This document has been executed in place of the previous 


document, therefore the creditors shall have al the usual rights to 
> () [1896] 726 at 734/735. ‘ 
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the property hypothecated. under this document which they had 
under the document dated the 12th an registered on 15th Febr- 
«ary, 1916.” : 


Clause 13 reads: 


“The creditors shall always have power to realise their money 
jointly or severally whenever and in whatever way they like, by 
enforcement of the prior hypothecation lien and by the sale of the 
hypothecated property as also other moveable and immoveable 
property and from the person of executant No. 1. IT shall have 
no objection thereto.” 


Clause 13 seems to be a more or less common form clause 
since it also figures verbatim in the 1916 mortgage. We have 
been at some pains to verify the translation of it with the original 
and there seems no doubt ‘that the translation of the clause as 


Biven at page 72 of the record of this appeal is substantially correct... 


Construing it as best I can, no other meaning can be given to 
clause 13 than that it is an express clause keeping alive the 1916 
mortgage. The words “by enforcement of the prior hypotheca- 
tion lien” can refer only to the 1916 mortgage. It says in effect 
that notwithstanding the 1922 mortgage, the mortgagees shall 
always have a right to enforce the 1916 mortgage. That is 
nothing else than expressly keeping it alive. For this reason 
alone there’ is no necessity to examine the principles of keeping 
a subsequent mortgage alive as a “shield” against an intervening 
mortgage, since in this case there is by express contract betwe:n 
the parties a provision for keeping it alive for the purpose of 
being enforced directly as against the mortgagors. 
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That, I think, would be enough to dispose of this contention | 


on behalf of the mortgagors. But there is another ground on 
which the same result can be reached. Even assuming that the 
1916 mortgage were absorbed in the 1929 mortgage as between 
the mortgagors and the mortgagees, even then on the authorities 
it would become a case, not it is true, of “keeping alive” the 1916 
mortgage, but of it being “revived” for the benefit of the 1922 
mortgagees on the failure of the subsequent security. There is 
a world of difference between a doctrine or statute which “keeps 
- alive” a prior security and a doctrine which acknowledges that it 
was already dead, but, in certain circumstances and for certain 
purposes, allows it to be “revived”. The matter appears to me 
to be concluded in favour of the 1922 mortgagees by an authority 
of the Judicial Committee of the Privy Council arising out of a 
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case in this Court, Harchandi Lal y. Sheoraj Singh (1). In that 
case a certain mortgagor and his nephew owned a mauza in the 
proportions of 5/6ths by the mortgagor and 1/6th by his 
nephew. By a mortgage of 1876 the mortgagor mortgaged his 
5/6ths share. He then died leaving a widow. In 1879 and 
1881 the nephew mortgaged his 1/6th of the same property to 
the same person who was mortgagee of the 1876 mortgage. In 
1887 the widow of the original 1876 mortgagor and the nephew 
combined to execute two mortgages over the same property 
purporting to compromise the entire beneficial interest in it 
to the same mortgagee. The purpose of this transaction was, 
first, to pay off the principal and interest due on the 1876 mort- 
gage, and, secondly, to pay off the principal and interest due on the 
nephew’s mortgages of 1879 and 1881. In due course, the mort- 
gagee in 1896 brought a suit to enforce his mortgage of 1981 
and in that suit it was eventually held on appeal that the mort- 
gage of 1887 was not binding on the widow. The question ther 


arose whether, on the failure of the 1887 mortgage as far as the 


widow’s 5/6ths share was concerned, the mortgagee could fall 
back on the 1876 mortgage which it had been intended to replace. 
The Board held that the mortgagee could fall back on the 1876 
mortgage on the ground that, the intention of the “consolidating” 
transaction of 1887 having been entirely frustrated by the cir- 
cumstance that it had transpired the widow had no power to 
mortgage her 5/6ths share, it would be altogether inequitable to 
deprive the mortgagee of the benefit of the prior mortgage of 
1876 which the mortgage of 1887 had been intended to replace 
and for the extinction of which it had been the consideration. 
Their Lordships said: ; 
“It is, of course, true that the mortgagee’s intention at the time 
when the two. deeds of 1887 were executed was to accept a new 
.-.becurity, extending to the whole mauza, for the indebtedness both 
of Jai Chand and Phul Singh in lieu (inter alia) of the security of 
13th November, 1876. Pursuant to this intention, he appears to 
have handed over the mortgage of 13th November, 1876 to Phul 
Singh. But the original intention of the mortgagee was entirely 
frustrated by the fact that the two deeds were held not to be bind- 
ing on Mst. Nandan, and it does not appear to their Lordships to 
be consistent with equity or good conscience that the first three 
defendants, having successfully maintained that the transaction em- 
bodied in the two deeds of 1887 was not binding on Mst. Nandan,’ 
and consequently did not bind them as heirs of Jai Chand, shoula 
“Q) (1917) LL.B. 39 All. 178. 2 : 


Sage of 13th November, 1876,” Rem Narain 
F A ; - Singh 
In my judgment, the circumstances of that case are in sub- Ha 
awal 


stance indistinguishable from those before us. The principle “Singh 
really is that a person cannot claim from a court of equity a : 
benefit without accepting the just consequences or the relief he 
asks for, Where, therefore, a transaction is, at the instance and 
for the benefit of a party, declared for some reason to have failed, 
equity will not give him the benefit of that failure, unless he 
also assumes the logical burden of its consequences. In the 


Brannd, J. 


of registration. Their contention in that respect has been upheld; 
The purpose of the 1999 mortgage was admittedly to give to 
the 1922 mortgagees a fresh security in place of, and over the 
same property as was comprised in, the 1916 mortgage. If, 
therefore, the 1922 mortgage fails, the whole purpose of the 
transaction is as much defeated as was the case in the transac- 
tion before the Privy Council. On the same principle as their 
Lordships of the Judicial Committee have applied, it would, 
therefore, be contrary to equity and good conscience if the 1922 
mortgagors ‘in this case were now allowed to say that they are 
entitled to take the benefit of the setting aside of the 1922 mort- 
gage without. recognising the revived existence of the 1916 mort- 
Sage, which it had throughout been the intention of the parties 
that it should replace. This is expressed in a passage of Sir 
Dinshaw Mulla’s work on the Transfer of Property Act, 1882, 
by saying that, “if the higher security fails, the lower revives. 
If a mortgagee purchases the property mortgaged and the sale- 
deed fails for want of registration. . . he can still fall back on 
the mortgage.” This is something very different from the 
doctrine of ‘keeping alive’ the 1916 mortgage as a ‘shield’ against 
an intervening incumbrance. It is the very reverse of it, since 
it recognises that the 1916 mortgage did cease to exist, but is 
brought back to life because it has been ascertained that the 
consideration for which it was destroyed has failed. It is a well 
settled principle that where persons enter into a transaction 
which, if followed, would have the effect by implication or 
expressly of rescinding a former contract and thereby inducing 
them to alter their relative position, and it turns out that the 
transaction cannot operate as the parties intended, then their 
: 33 ap 
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rights «under the former transaction remain unaffected. See 
Noble v. Ward (1); Mathura Mohan Saha v. Ram Kumar Saha 
(2); Hira Chand Babaji v. Bhaskar Ababhat Shende (3). 


It has been suggested that this principle should not operate 
in this case since the 1922 mortgagees were themselves parties t> 
the deception of the Meerut Registrar which brought about the 
failure of the 1922 mortgage. But, on the facts as I have found 
them, the mortgagors themselves were as much parties to it as 
the 1922 mortgagees, and I can see no reason why, as between 
them,.the principle acted on by the Judicial Committee should 
not be applied. They were in part delicto and 1 cannot perceive 
any good reason why the mortgagors should now be heard to 
rely on the fraud in which they joined (if not which they them- 
selves actually contrived) to say that for their benefi the other 
parties to that scheme should be deprived of their security. 
Nor can I see why, if the 1916 mortgage does revive and if it 
is still available notwithstanding the law of limitation, which is 
the only remaining matter to be discussed, it should not carry 
in favour of the 1922 mortgages its full interest up to the time 
of the suit. a 

It has been held, therefore, that on the facts the 1922 mort- 
gage failed as a mortgage; put that, as between the 1922 mort- 
gagees and the mortgagors, the effect of that failure was to 
“revive” the 1916 mortgage. The 1916 mortgage has been 
expressly pleaded by the 1922 mortgagees and g cause of action 
has been independently framed on it. That brings me, there- 
fore, to the only remaining question in thesé appeals—the. 
question of limitation. , 

Sir Tej Bahadur Sapru on behalf of the mortgagors goes, a8 
he has to go, the whole length of saying that there is no acknow- 
ledgment at ali in the 1922 mortgage instrument which satisfies 
the provisions of section 19 of the Indian Limitation Act. The 
references to the 1916 mortgage in the 1922 mortgage instru- 
ment are these. In paragraph 8 it is expressed that the Ghazi- 
abad property: 

“_.. already stands pledged and hypothecated to the creditors 


under the document dated the 12th and registered on 15th Febr- 
uary, 1916, in respect of the amount whereof this document has 


been executed. .- . 


(1) (1865-66) LE.R. Ex. 117; (1866-67) LR. @) (1916) LL.R. #2 Cal. 790 at 832. 
2 Ex. 135 at 138. : 
(3) (1864-66) 2 Bom. H.C.R. 198. 
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Paragraph 11 of the same document it is said that it: 

“... has been executed in place of the previous document, there- 
fore the creditors shall have all the usual rights to the property 
hypothecated under this document dated the 12th and registered on 
15th February, 1916... .” 


And by paragraph 18 it is said that: 
“ The creditors shall always have the power to realise their money 


jointly and severally whenever and in whatever way they like, by” 


enforcement ¢f. the prior bypothecation lien. . . .” 


‘Fhe mortgagors argue that this amounts to no “acknowledg- 
ment of the liability” and still less an “admission of liability”. 
Even if it were an acknowledgment of liability it is suggested 
that it is an acknowledgment of a liability, not under the old 
mortgage of 1916, but only under the new mortgage of 1922 and 
that it is not enough to admit the liability under the new docu- 
ment alone. There must, it is said, be an admission of liability 
under the old document. We have been referred to the well 
known Indian case of Maniram Seth v. Seth Rupchand (1) 
before the Judicial Committee of the Privy Council. The Board 
there explains section 19 of the Indian Limitation Act in the 
sense that it requires only a definite admission of liability. They 
say that the requirement of an “acknowledgment” of liability 
under English law is, if anything, more stringent than the require- 
ments of the Indian Limitation Act. What we have, therefore, 
to see is whether in the document of 1922 there is an acknow- 
Jedgment of liability to pay, not merely what had then become 
due under the 1922 mortgage instrument, but what, assuming 
il were ever put in issue, was secured under the 1916 mortgage 
I have already held that the 1916 mortgage was revived. The 
issue, therefore, now is whether anything is due under that 
instrument and we have to look for some acknowledgment that 
the mortgagors did owe money under it at the date of the 1922 
document. This seems to me a matter of pure construction cf 
the 1916 mortgage itself. Looking at the passages I have referred 
to above, I cannot doubt that they constitute an admission of 
ability under the 1916 mortgage. The first passage says that 
the Ghaziabad property was mortgaged by the 1916 mortgage 
“in respect of the amount whereof this document has heen 
executed”. That is an admission: that, at the moment prior to 
the execution of the 1922 mortgage, the money secured by it was 
(1) (1906) LE.R. 33 Cal. 1047. 
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secured by the 1916 mortgage. In clause 11 there is an admission 
that at the moment of the execution of the 1922 mortgage there 
was a subsisting mortgage of 1916, since otherwise the former 
could not have been executed “in place of” the latter. And 
by clause 13 there is again a clear implied admission that money 
was then due under the 1916 mortgage. It seems to me that it 
is extremely difficult in face of these passages to suggest that 
there was in the 1922 document no admission of liability under 
the 1916 instrument at the moment it was executed. That being 
so, the second mortgagees’ suit, so far as it is a suit based on the 
1916 mortgage, was not, in my opinion, barred by the Indian 
Limitation Act. 

There remains then the final question of the effect of section 
19 of the Indian Limitation Act as between the 1922 mortgagees 
and the 1921 mortgagees. This question I propose to deal with 
shortly, because it is, in my opinion, concluded by authority. 
The point at issue is whether the acknowledgment, which has 
been held to have been given by the 1916 mortgagors to the 1922 
mortgagees in the 1922 instrument, was effective as an acknowledg- 
ment under section 19 of the Indian Limitation Act to start a 
fresh period of limitation in favour of the 1922 mortgagees, not 
merely as against the 1916 mortgagors themselves, but as against 
the 1921 mortgagees who derived their title: from the mortgagors 
prior to the acknowledgment out of the equity of redemption on 
the 1916 mortgage. That the 1922 mortgage instrument was 
capable of being used as acknowledgment, notwithstanding that 
it had failed as a mortgage, is clear from section 149 of the 
Registration Act and the authorities on the point decided under 
it. 

In my judgment the answer to this question is contained in 
the well known judgment of the late Sir AsutosH Mvxeryr in 
Surjiram Marwari v. Barhamdeo Prasad (1), which was sealed 
with the approval of the Judicial Committee of the Privy Council 
in the case from our own Court of Bank of Upper India 
Limited v. Skinner (2). Sir Asurosa Muxeryr founding him- 
self on the reasoning of Lord Westsury in Bolding v. Lane (3) 
held that. on the proper construction of section 19 of the Indian 
Limitation Act, it did not allow a mortgagor, after he had created 
a second mortgage and thus ceased to represent the entirety of 
the equity of redemption, to compromise the position of his 


(1) (1908) 1 CG. L-R. 337. (2) LL.R. [1942] “All. 660. 
(3) (1868) 1 De G.J. and S. 122. 
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Own second mortgagee in point of limitation by an acknowledg- 
ment given behind his back in favour of the first mortgagee, 
The case with which Sir ASUTOSH MUKERM was dealing was 
also a case of successive mortgagees, in which the mortgagor, by 
creating the second mortgage, had not parted with his entire 
interest in the mortgaged property. He retained his ultimate 
equity of redemption. It is true that in the case of Bank of Upper 
India Ltd. v. Robert Hercules Skinner (1) the Judicial Committee 
was dealing with a Case, not of successive mortgages, but of a 
purchase by a first mortgagee outright of an equity of redemp- 
tion. and their Lordships, therefore, confined their decision in 
terms to a case in which the mortgagor had given an acknowledg- 
ment after he had parted with his entire interest in the equity 
of redemption. But the Teasoning is general; and, indeed, they 
expressly said that they were “prepared to adopt the reasoning 
of that very learned Judge’’—meaning Sir Asutosu MuKErjI— 
“in the present case”. I can see no reason why, once a construc- 
tion of the actual words of section 19 of the Indian Limitation 
Act has been reached which limits the effect of an acknowledg- 
ment given by a mortgagor after he has parted with his entire 
equity of redemption by sale, exactly the same construction should 
not apply to a case in which he has merely carved a further 
mortgage out of his equity of redemption. To allow him to 
derogate from his own grant by defeating his own mortgage by 
an acknowledgment would in that case also. in my. opinion, be 
doing the very thing which Lord Westséury described as “taking 
away the right of one man by the act of another” and would 
involve a consequence “Shconsistent with natural justice”, T 
am aware that a different view was at One time taken in some 
‘other courts of which an example was the view in 1932 expressed 
in the Madras Bench case of. Muthu Chettiyar v. Muthuswami 
Ayyangar (2). But even in that Court in a later Full Bench case 
of Pavayi v. Palanivela Goundan (3), in dealing with the case of 
4 mortgage who had parted with his whole interest in the equity 
of redemption by transfer, the learned Cmier Justice of the 
Madras High Court observed that: 


“... In certain of the cases to which I have referred the mort: 
gagor retained an interest in part of the mortgaged property sold, 
but I do not consider this makes any difference in principle.” 


WILL. [1942] All. 660. (2) (1982) LL.R. 55 Mad. 738. 
M (8) LL.R. [1940] Mad. 872. 


1945 





Ram Narain 
Singh 


Nawab 
Singh 


Braund, J, 


1045 


396 THE INDIAN LAW REPORTS {1946] 


In my view it makes no difference in principle. That also 


Ween Nersin has been the still more recently expressed conclusion of a Fuil 
Bizgh =~ Bench of the Nagpur High Court in the case of Radha Kishan 


oe 
Nawab 


Braund, J. 


v. Hazarilal (1). 


In spite of this Mr. Pathak on behalf of the 1922 mortgagees 
has pressed us with a very recent decision of this year of a Full 
Bench of five Judges of our own High Court in Munna Lal v. 
Chunni Lal (2). This Full Bench reference arose out of an appeal 
from a decision of my own and I should, therefore, desire to 
discuss it no further than is necessary. Primarily it raised a 
question of subrogation involving a consideration by the Court 
of the language and effect of section 92 of the Transfer of Property 
Act, 1882. But there was undoubtedly involved in the case 
the question from the point of view of limitation of the effect 
of a subsequent mortgagee acquiring the “rights and powers” 
of a prior mortgagee by subrogation under that section. It was 
held by three of the five learned Judges who composed the Full 
Bench that the effect of a subsequent mortgagee acquiring by 
subrogation under the section “all the rights and powers” of a 
prior mortgagee was to start a new period of limitation in his 
favour from the date of the subsequent transaction. Of the three 


‘learned Judges who took that view one of them at least used 
‘Yanguage which made it quite clear that he had no intention of 


disregarding the doctrine which the Judicial Committee of the 
Privy Council had approved in Hercules Skinner's case (ubi supra) 
in its application to the case of an acknowledgment, as opposed 
to a case mérely of subrogation. Mr. Justice Attsop in his 
judgment made this quite clear. He said: 

“.. Our attention has been drawn to the fact that it is now 
settled that a mortgagor cannot extend limitation against a puisne 
mortgagee by an acknowledgment alone and it must be admitted 
that the equities are somewhat complicated but we are to decide the 
question before us not on ass principles but on the meaning 
we impute to section 92. 


As I read that passage, the learned Judge appears to have 
xecognised that the law was settled in a case of acknowledgment, 
as opposed to a case of subrogation and he yery carefully rested 
his decision on section 92 of the Transfer of Property Act alone. 
The two learned. dissenting Judges also both accepted the autho- 
ity of Sir AsurosH. MuKERJI’s reasoning, as approved by the 

() LL.R. [1944] Nag. 385. (2) LER. [1945], All. 733. 
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Judicial Committee of - the Privy Council. in Skinner's case, as 
conclusive of the view that a mortgagor cannot under section 19 
of the Indian Limitation Act give an acknowledgment so as to 
_ affect behind his back the ights of a subsequent mortgagee ac- 
quired before that acknowledgment is given. For these reasons 
I cannot regard this Full Bench case as in any way affecting 
the law relating to the effect of an acknowledgment in such a case 
as that involved in these appeals. No authofity has been 
produced before us which would lend me the courage, even if I 
- thought it right todo so, (which I do not), to depart from the 
-reasoning of Lord Wesrsury in Bolding v. Lane (ubi supra) 
in its application to the case of an acknowledgment where the 
mortgagor has retained an interest in the form of an equity of 
redemption in the mortgaged property. 

The result, therefore, of these appeals is that on the facts the 
mortgage of 1922 failed as a mortgage for want of registration. 
The result of that was to ‘revive’ the 1916 mortgage in favour 
of the 1922 mortgagees. There was a sufficient acknowledgment 
in the 1922 mortgage instrument to save the cause of action under 
the 1916 mortgage; and that cause of action the 1922 mortgagees 
have expressly pleaded. But, as between the 1922 mortgagees 
and the 1921 mortgagees, no acknowledgment given by the 
mortgagors in the 1922 mortgage would be effective to displace 
the accrued rights of the 1921 mortgagees in respect of limitation. 
For these reasons, in my opinion, the learned Civil Judge was 
right in giving the 1922 mortgagees a decree in suit No. 12 of 


1934 on the 1916 mortgage, subject only to the principal, interest. 


and costs secured to the 1921 mortgagees under their mortgage 
’ of 1921. The appeal No. 468 of 1937 must, therefore, in my 
opinion, be dismissed with costs. For the same reasons the 
appeal No. 197 of 1938 should also be dismissed with costs. The 
cross-objections of the mortgagors in both appeals must be 
dismissed with costs. There will be the usual set off as to costs. 

Watt ULLan, J.:—I agree 

By THE Court:—The appeal No. 468 of 1937 must be 
dismissed with costs. For the same reasons the appeal No, 197 
of 1938 should also be dismissed with costs. The cross-objections 
of the mortgagors in both appeals must be dismissed with costs 
There will be the usual set off as ta costs. 
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Before Justice Sir Henry Braund and Mr: Justice Wali-ullah 


SARDAR SINGH (Osyecror) v. CHAKRAPANI ACHARYA 
(Opposire PARTY)* 


Succession Act (XXXIX of 1925), sections 2(c), 222, 263, 276—Will— 
Revocation of grant of probate—When application can be made for 
—The words “just cause” in section 263 explained—A ppointment 
of constructive executor—Test. 


There was a testamentary disposition and an application for a grant 
of probate was made. In that application there was a statement made 
to the effect that the petitioner was the person named as executor in the 
will which fact turned out to be untrue. Held that whether wilfully 
untrue or not, the statement did constitute a case coming within section 
263, Explanation (c) of the Succession Act and the grant being obtained. 
by means of a statement of fact essential in point of. law to justify the 


. &tant, an application under section 263 to have the grant revoked could 


be made. 


Held further, a statement whether a person occupies a particular 
status or not is pure statement of fact. It may be that if that fact ever 
comes to be challenged, the determination of its truth or not may depend. 
upon a question of law. But that is quite a different thing from saying 
that a simple statement as to holding a particular status is not in itself 
a statement of fact. In the same way when the applicant in this case 
stated that he was the executor named in the will, he stated a fact. In- 
cidentally he stated that fact in a form which was certainly misleading. 
Although the legal effect of the will may have been to constitute him 
an executor, it certainly can not be said that he was ever “named” in 
the will as ari executor. Where the testatrix had given her entire estate 
to a certain person as a trustee and out of that trust interest of his he 
was first charged to pay the legacy of five hundred rupees to her daughter 
and to hold the balance for religious purposes,-held that there was not 
a trace of an executional function about that as there was not a word 
from first to last about the payment of the debts of the testatrix which * 
is the usual test of whether a person is appointed a constructive executor 
or not. 


Messrs. S. N. Verma and J. S. Swarup, for the appellant. 
Dr. K. N. Katju and Mr. B. R. Avasthi, for the respondent. 
The judgment of the Court was delivered by: 


Braunp, J.:—This is an appeal from an order of the District 
Judge of Agra refusing to eniertain an application for the revoca- 
tion of a grant of probate. 





“First Appeal No. 318 of 1942, from an order of K. N. Wanchoo, District Judge of 
Agra, dated 24th of August, 1942. 
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The facts ‘are that a certain Mst. Sumitra Devi died on the 
6th March, 1939, leaving’ a will which we shall set out: 

“My name is Sumitra Devi. [ am .d disciple of Chakrapani 
Maharaj of Brindaban. I regard him as God. I have got some 
money and ornaments. There ‘is no certainty of human life. I 
wish that after my death my Guru Chakrapaniji shall take all my 
Properties and spend the same in good religious works which may 
be for my spiritual benefit. He may take the advice of my guru- 
bhai Thacoor Phulan Singh and Krishna Behari Lal Sharma. My 
Guru shall pay to my beti Draupadi five hundred rupees if she does 
sheba to me and remains obedient.” 

In form, therefore, that is a testamentary disposition disposing 
of her property, to put it in general terms, by bequeathing tie 
whole of it to her Guru Chakrapani for the purpose of religious 
and charitable works and in order to provide what is in the 
nature of a bequest of five hundred rupees to the named person 
Draupadi. 


In due course Chakrapani applied to the District Judge of 
Agra by an application which he put in an. alternative form 
asking first for a grant of probate and, in the alternative, for a 
grant of letters of administration with will annexed. The 
application itself was dated the 18th April, 1939 and, among 
other things, by paragraph 1 it stated that the applicant had been 
“appointed. . . as the sole executor” of the will. And by para- 
gtaph 9 of the same petition it was said that “the petitioner 
applies for probate of the said last will and testament of* the 
deceased as executor therein named”, This application was 
filed in accordance with section 276 of the Indian Succession Act 
which requires that the application shall state a number of things 
relating to the death and will of the testator and among others 
by sub-section 1(e) that “when the application is for- probate, 
that the petitioner is the executor named in the will”. 


On this application the District Judge directed a general 
citation in the form of an advertisement. There was at that 
stage no contest and he was perfectly entitled to take that course. 
No caveats were entered and accordingly in due course the 
District Judge made a grant of probate to the applicant Swami 
Chakrapani as the person who had been named in the will as 
the executor. 


The next stage was that an application was filed later by the 
present applicant, Sardar Singh, who claimed to be the son ot 
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the brother of the husband of the testatrix. As such, he asked 
two things—first for a finding that Swami Chakrapani to whom 
probate had been granted was never an executor and accordingly 
that probate never should have been granted to him, and, 
secondly, that he himself, being a relative recognised by Hindu 
Jaw, was a person who was entitled to a grant of letters of 
administration. This japplication, which is the one which is 
now in appeal before us, was heard by the District Judge on the 
24th August, 1942, and he came to the conclusion that it ought 
to be dismissed. It is from that order of dismissal that this appeal 
has come to us. 

The learned Judge first discussed whether the applicant 
Sardar Singh was the relative which he described himself to be 
and whether he was as such entitled to make the application for 
revocation. He decided both these things in favour of the 
applicant. He then went on to consider whether the District 
Judge had in the first place omitted to order any citation which 
ought to have been issued and he came to the conclusion that 
there was no obligation on the District Judge when hearing the 
original application for probate to have issued any special 
citations. And he finally went on to consider whether the will 
was forged. The point, however, which he did not consider 
was the point whether Swami Chakrapani was ever a person who 
was an executor at all and, therefore, whether it was ever possible 
for a grant of probate to have been made to him. 

Section 222 of the Indian Succession Act makes it quite clear 
that the only person to whom probate can be granted is an 
executor. And an executor is defined by section 2(c) of the Act 
as “‘a person to whom execution of the last will of a deceased person 
is, by the testator’s appointment, confided”. It seems quite clear. 
therefore, that if Swami Chakrapani was not an executor, then 
there could properly have been no question of probate being 
granted to him. That, as we have said, was not expressly 
considered by the District Judge and it is not taken before us in 
appeal 

We shall consider in a moment whether the respondent, 
Swami Chakrapani, really was an executor or not, but before we 
reach that point, the first answer given by the respondent is that 
this was never a case in which an application for revocation was 
possible. For that he relies on section 263 of the Indian Succes- 
sion Act which is the section defining when it is possible for an 
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application for revocation or annulment of a grant to be made. 
That section says that a grant of probate or letters of administra- 
tion may be revoked or annulled for just cause and it goes on 
by certain explanations and illustrations to state what shall be 
deemed to be “just cause”. We are prepared to accept it for the 
present purpose that the explanations and illustrations to section 
263 are exhaustive of what does constitute just cause; and it has 
to be confessed that there is nothing in express terms in it which 
covers a cause of a person claiming as executor being given a 
grant of probate and it subsequently turning out that he never 
was an executor at all. But there is in it Explanation (c) which 
says: 
“‘(c) Just cause shall be deemed to exist where the grant was 
obtained by means of an untrue allegation of a fact essential in 


point of law to justify the grant, though such allegation was made 
in ignorance or inadvertently. .. .” 


Now, when we read this with section 276(1) (e) which requires 
one of the things to be stated in the application to be that the 
petitioner is the executor named in the will, we think that a 
statement made to the effect that a certain person is named as 
executor which turns out to be untrue—whether wilfully untrue 
or not—does constitute a case coming within section 263, 
Explanation (c). It undoubtedly is one of the requirements of 
section 276 that it shall be stated that the petitioner “is the 
executor named in the will”. It is suggested that that is not a 
“statement of fact at all but is a mere statement either of law or 
of mixed law and fact. In our view 2 statement whether a 
person occupies a particular status or not is a pure statement of 
fact. It may be that if that fact ever comes to be challenged, 
the determination of its truth or not may depend upon a ques- 
tion of law. But that is quite a different thing from saying that 
a simple statement as to holding a particular status is not in 
itself a statement of fact. If a person says that he is of a parti- 
cular nationality, he states a fact. If his nationality is challenged, 
that is a question which may depend on both lew and fact. But 
nevertheless his own statement remains a statement of fact. Ir 
the same way when the applicant in this case stated that he was 
the executor named in the will, in our view, he stated a fact. 
Incidentally he stated that fact in a form which was certainly 
misleading. Although the legal effect of the will may have been 
to constitute him an executor, it certainly cannot be said that. 
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he was ever “named” in the will as an executor. In the result, 
therefore, on this preliminary point we have come to the conclu- 


_ sion that the 8rant was obtained by means of a statement of fact 


essential in point of law to justify the grant and that accordingly 
it was open to the applicant to apply under section 263 to have 
the grant revoked. 


That disposes of the preliminary point and it remains now 
to see whether the statement made really was untrue. That 
may raise, as we said a moment ago, not only a question of fact 
but a question of law as well. The question is whether on this 


will the applicant was ever an executor. In our view he was 
not. 


The will containg a general devise and bequest to him of all 
the property of the testatrix upon a form of trust to spend it for 
Teligious purposes. And the only qualification upon that 
general devise and bequest is the direction to him that he shall 
“pay to my beti Draupadi five hundred rupees”, if she fulfils a 
certain condition at the date of the death of the testatrix, Now, 
there is certainly nothing on the fact of that which consitutes ° 
Swami Chakrapani an express executor. There is not a word 
from first to last about the Payment of the debts of the testatrix, 
which is the usual test of whether a person is appointed a 
constructive executor or not. The only thing that can possibly 
be said is that the final direction to him to pay five hundred 
rupees on a certain condition to Draupadi is the bequest of a 
legacy which he has to carry out, and consequently, since he is 
the person to pay it to the legatee, he must by construction be 
considered to be an executor. 

As we have said above, the usual test to apply in matters of 
this kind is that if there can be spelt out of the will a ‘direction 
or a charge on a particular person to pay the debts, then that 
person constructively becomes the executor. There is a good 
deal of authority for this (see In re the Goods of Baylis (1); In 
re the Goods of Punchard (2); In re the Goods of Lowry (3); In 
re the Goods of Stewart (4). We have found no case in which 
the charge of payment by a legacy by itself has been sufficient to 
constitute a persofi a constructive executor. And, indeed, we 
think that the reason for that is obvious. It is quite clear that 
the payment of debts is essentially an act of administration 


(1) (1865) 1 P. and D. 91, (3) (1874) 3 P. and D. 157, 
(2) (1872) 2 P. and D. 369. (4) (1875) 3 P_ and D, 244. 
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which can only be performed by a person before the ascertain- 1945 
ment of a residue upon which a trust can take effect. No residue ——— 
can naturally come into existence before the debts, funeral and — Bingh 
testamentary expenses have been paid and, therefore, everything chakrepan™ 
that takes place up to that point must necessarily be the function 4*berya 
*of anexecutor. But when it comes to considering the handing 

over of a beneficial interest to a person to whom some benefit 

sis given, that by itself, although it in ninety-nine cases out of 
hundred is performed by an executor, is not necessarily an 
executorial function. It may just as well be a function charged 

upon a trustee to whom the entire estate has been bequeathed. 

In other words, there may be a bequest of. the residue which is 

itself charged with the payment of a sum of money to another 
person. In other words, the legacy becomes a trust charged on the 
residue. And we think that it is only the will itself that can 

show whether in any particular case what has been given is 
charged on the estate generally before ascertainment of the 
residue, so as to become the function of an executor to pay, or 
whether on the particular will it is charged on the residue after 

its ascertainment so as to be a charge on the interest of the 
residuary legatee. 

In this case we have no doubt that what has happened 

is.that the testatrix has given her entire estate to Swami 
“Chakrapani as a trustee and out of that trust interest of 

his he is charged first to pay the legacy of five hundred 

Tupees to Draupadi and then to hold the balance for religious 
purposes. There is not a trace of an executorial function 

about that. The payment to Draupadi is charged on the 
residue after it has been ascertained and Swami Chakrapani 
himself takes no interest until after the debts have been paid. 
Neither expressly nor by implication is there any direction or 

charge or duty that Swami Chakrapani shall be the person who 

shall pay the debts. 
- _ For these reasons we have come to the conclusion that Swami 
Chakrapani in this case never was constituted an executor and 

a fortiori was never a person named in the will as executor. 

There could for the former reason, therefore, have been no 
question of a grant of probate to him. We think, therefore, that 

we shall have to allow this appeal, to set aside the learned District 


Judge of Agra’s order and to direct revocation of the grant of 
probate. : 
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The effect of that will be to. leave the alternative in the 
original application for the grant undisposed of. It will bs 
remembered that the original application to the District Judge 
was in an alternative form asking first for probate and, secondly, 
for letters. of administration with a will annexed. We shall, 
therefore, in addition order that the application of the 18th 
April, 1939, be now restored to the District Judge’s list and 
reheard upon the question whether the applicant Swami 
Chakrapani is entitled to a grant of letters of administration with 
the will annexed. That will, no doubt, raise questions as to 
citation and so forth which will be open before the District 


Judge. The appeal will be allowed with costs. 


1945 
October, 31 





FULL BENCH 


Before Sir Iqbal Ahmad, Chief Justice, Mr. Justice Verma and Mr. 
Justice Wali-ullah 


BECHAN SINGH (Derenpant). v. RAM BAKHSH SINGH 
(PLAINTIFF)* 

Tenancy Act (Local Act XVII of 1939), sections 45(f), 183, 296—Agra 
Tenancy Act (Local Act III of 1926), sections 44, 99—Illegal dispos- 
session of tenant by a co-sharer of mahal or patti—Suit for ejectment 
falls under which section—Period of limitation to bring the suit 
—General Clauses Act (I of 1909), section 6. 


The plaintiff alleged that he was the occupancy tenant, of a plot and 
that the defendants had wrongfully taken possession of different portions 
of the plot, and, as such, the defendant in each suit was liable to eject- 
ment in accordance with the provisions of section 44 of the Agra Tenancy 
Act. The defendant in each suit pleaded that he was one of several 
co-sharers in the patti in which the plot in dispute was situated and 
accordingly the suits did not fall within the purview of section 44. They 
also contended that the suits were barred by limitation. The suits were 
filed on a date on which the Agra Tenancy Act of 1926 was in force but 
were pending on the date on which the U. P. Tenancy Act 
came into force and the dispossession of the plaintiff from the plots 
in dispute had taken place more than a year before the institution 
of the suit. An issue on the question of proprietary title raised by 
the defendants was referred by the Assistant Collector to the Munsif 
who came to the conclusion that each of the defendants was a co-sharer 
in the patti in question. Held that the suits were under section 99 and 
hot under section 44 ‘of the Agra Tenancy Act but were not governed by. 
six months’ period of limitation provided by the Act of 1926, and in 





*Appieal No. 21 of 1943, under section 10 of the Letters Patent. 
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view of the provisions of section 296 of the U. P. Tenancy Act of 1939 
which enjoins the courts to decide pending suits in accordance with the 
“corresponding provisions” of that Act, were governed by three years ap tins 
period of limitation and were within time. 


1945 


uo 
Ram Bakhsh 
Heid further, that section 296 of the U.P. Tenancy Act is not Singh 


limited in its operation only to the procedure that has to be followed. in 
pending suits. On the contrary it enjoins that the decision of the pend- 
ing suits has to be in conformity with the corresponding provision con- 
tained in that Act and the ‘Act contains provisions not only 
relating to procedure but also relating to substantive rights. It can not, 
therefore, be said that in no case can rights acquired under the old Act - 
be affected by the provisions of the new Act. : 


Mr. C. B. Agarwala, for the appellant. 
Mr. B. R. Avasthi, for the respondent. 
The judgment of the Court was delivered by: 


; IgpaL AnmaD, C.J.:—This and the two connected Letters 

Patent Appeals Nos. 1 and 2 of 1944 arise out of three suits 
instituted in the revenue court on the 26th of August, 1939, by 
Ram Baksh plaintiff-respondent against three different persons 
Bechan Singh, Nawab Singh and Munshi Singh, under section 
44 of the Agra Tenancy Act (III of 1926). The plaintiff alleged 
that he was the occupancy tenant of plot No, 385 and that the 
- defendant in e4ch suit had wrongfully taken possession of 
different portions of the plot in question, and, as such, the 
defendant in each suit was liable to ejectment in accordance with 
the provisions of section 44. 


The defendant in each suit pleaded that he was one of 
several co-sharers in the patti in which the plot in dispute was 
situated and accordingly the suits did not fall within the purview 
of section 44. They also contended that the suits were barred 
by limitation. An issue on the question of proprietary title 
raised by the defendants was referred by the Assistant “Collector 
to the Munsif who held that each of the defendants was a co- 
sharer in the patti in question. 


On receipt of the finding from the civil court the Assistant 
Collector, following the rulings of the Board of Revenue, held. 
that the illegal dispossession of a tenant by one of several co- 
sharers of a mahal or patti attracts the provision of section 44 
and, therefore, the suits fell within the purview of that section. 
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He further held that the suits were within time and accordingly 
decreed all the three suits on the 23rd of September, 1940. 


It would be noted that the suits were filed on a date on 
which the Agra Tenancy Act of 1926 was in force but were 
pending on the date on which the U. P. Tenancy Act (XVII of 
1939) came into force, viz. on the 1st of January, 1940. 


Being aggrieved by the decision of the Assistant Collector the 
three defendants in each of the three suits filed three apeals in 
the court of the District Judge. It is not disputed that the appeals 
did lie in the court of the District Judge. The District Judge 
held that section 44 had no application to the case and that the 
suits fell within the purview of section 99 of the Act of 1926. 
He further held that the dispossession of the plaintiff from the 
plot in dispute had taken place more than a year before the date 
of the institution of the suit and as the period of limitation for 
a suit under section 99 was only six months, the suits were 
barred by limitation. In this view of the matter the District 
Judge reversed the decree passed by the Assistant Collector and 
dismissed all the three suits. 


Three second appeals were filed in this Court by the plaintiff 
and those appeals were disposed of by a learned single Judge 
of this Court. He, following the rulings of this Court, agreed 
with the view of the District Judge that the suits were suits 
under section 99 and not under section 44 of the Act of 1926. 
He, however, did not agree with the District Judge on the 
question of limitation and, in view of the provisions of section 
296 of the Act of 1939, held that the suits were within time. He 
accordingly allowed the appeals and decreed the plaintiff's suits, 


The three Letters Patent Appeals befor us are against the 
judgments of the learned Judge of this Court in the three second 
appeals mentioned above. 


In our judgment the decision of the learned Judge of this 
Court is perfectly correct and ought to be affirmed. It was held by 
this Court in Ram Agyan Pandey v. Chatrughan Singh (1), that 
even where a tenant is wrongfully dispossessed from his holding by 
one of several landholders, his remedy is by means ef a suit 
under section 44 of the Act of 1926. This view, though at 
variance with the view taken by the Board of Revenue, has been 

: (1) [1932] A.L.J. 864. 
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consistently followed in this Court and commends itself to us 1945 
It follows that the suits filed by the plaintiff were suits under ~ Beclian = 
section 99 of the Act of 1926 and that the decision of the District Singh 
Judge and of the learned single Judge of this Court on this point ae 
is, therefore, correct, 


This brings us to a consideration of the other question, 
namely, whether, in view of the facts ‘stated above, the suits with 
which we are concerned were, as held by the District Judge, 
governed by six months’ period of limitation provided by the 
Act of 1926 or by three years’ period of limitation provided by 
the Act of 1939. , 


Section 99 of the Act of 1926 corresponds to section 183 of 
the Act of 1939 and, while the period of limitation for a suit 
under section 99 Prescribed by the.schedule to the Act of 1926 
Was six months, the period of limitation for a suit under section 
183 prescribed by the schedule to the Act of 1939 is three years 
It is common ground that the plaintiff was dispossessed from the 
plot in question more than a year but less than three years before 
the institution of the suits. It is, therefore, clear that if the 
suits were governed by the period of limitation prescribed by 
the Act of 1926, the suits were. time-barred, but, it is equally 
clear that if the period of limitation prescribed by the Act of 
1939 was.applicable, the suits were within time. : 


Section 296 of the Act of 1939 inter alia provides that “a suit 
under any of the provisions of the Agra. Tenancy Act, 1996. . . 


which is pending at the commencement of this Act. . .. shall 
be decided. . . . in accordance with the corresponding provision 
Of this Act... .” As has been stated above, the suits in 


question were pending on the date that the Act of 1939 came 
into force and it is, therefore, manifest that the suit had to be. 
in view of the mandatory provisions of section 296, decided in 
accordance with the Provisions of the Act of 1939. One of the 
provisions of that Act, as already stated, relates to the period of 
limitation governing suits under section 183, that period being 
three years from the date of dispossession of the plaintiff. Ic 


of the Act of 1939 was three years and the suits were, therefore, 
as held by the learned Judge of this Court, within time. 
34 ap 
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The learned counsel for the appellant, however, places 
reliance on section 35(1)(f) of the Act of 1926 and contends that 
in view of the provisions contained therein the interest of the 
plaintiff as a tenant of the plots in dispute was extinguished on 
the date of the suts, and, as such, the plaintiff was not entitled 
to a decree. Section 35(1)(f) reads as follows: . 

“ Thé interest of a tenant shall be extinguished where the tenant 
has been deprived of possession and his right to recover possession 
is barred by limitation.” 

It cannot be disputed that the repeal of an enactment cannot, 
unless a different intention appears, affect any right or liability 
acquired or incurred under any enactment so repealed. ‘This 
is enacted by section 6 of the U. P. General Clauses Act (I of 
1904). It follows that the right of the plaintiff as an occupancy 
tenant the extinction of which had been brought about by the 
provisions contained in section 35(1)(f) of the Act of 1926 could 
not be revived by the Act of 1939, which repealed the Act of 
1926, unless a different intention appears from the Act of 1939. 


- As we read section 296 of the Act of 1989-it seems to us that “a 


different intention” does clearly appear to have been expressed 
by. the legislature’ in that section. That section does enjoin the 
courts to decide pending suits in accordance with the “correspond- 
ing provision” of the Act of 1939. Section 45(f) of the Act of 


’ 1939 corresponds to section 35(1)(f) of the Act of 1926. In our 


judgment, therefore, the words “and his right to recover posses- 
sion is barred by limitation” in clause (f) of section 45 have to 
be interpreted in the light of the provisions laid down in the 
Act of 1939. As stated before, the period of limitation for a 
suit under section 163 is three years from the date of dispossession 
and accordingly in the case before us the plaintiff's right to 
recover possession of the plot in dispute was not barred by 
limitation. It follows that the plaintiff’s interest in the plot in 
question could not be held to have been extinguished when the 


. suits came up for decision. 


Reliance was placed by the counsel for ‘the ‘appellant on the 
case of Radhey Shiam v. Jugal Kishore (1). It was held in that 
case that section 296 of the Act of 1939 refers to the procedure 
that has to be followed with respect to pending suits and does 
not affect the rights acquired before that Act came into force. 
With great respect to the learned Judges who decided that case 

41) LL.R. [1944] Al, 385. 
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we are unable to subscribe to this view. Section 296 is not, in 
our judgment, limited in its operation only to the procedure 
that has to be followed in pending suits. On the contrary it 
enjoins that the decision of the pending suits has to be in 
conformity with the corresponding provision contained in the 
Act of 1939. That Act contains provisions not only relating 
to procedure but also relating to substantive ‘rights. It 
‘cannot, therefore, in our opinion, be laid down that in no case 
can rights acquired under the old Act be affected by the provisions 
of the new Act. 


For the reasons given above we dismiss this and the connected 
appeals with costs. 


APPELLATE CIVIL 
Before Justice Sir Henry Braund and Mr. Justice Yorke 


BASANT LAE (DEFENDANT) v, LALTA PRASAD (PLAINTIFF) AND 
CHIRONJA anv oTHERS (DEFENDANTS)* 


Court Fees Act (VII of 1870), section 7 (IX), schedule I, article 2(b)— 
Redemption of usufructuary mortgage—Appeal by mortgagee—Valua- 
tion of appeal—Payment of corut-fee-—Method—Agriculturists’ Relief 
Act, sections 12, 23. 


The effect of article 2(b) of the Court Fees Act, 1870, is that the 
legislature has provided a special provision to deal with appeals under 
section 23 of the U. P. Agriculturists’ Relief Act and the test to be applied 

‘is the “Subject matter in dispute” in the appeal. Accordingly it is on 
that sum that the court-fee should be paid by the mortgagee in the 

' appeal and not on the full amount of the principal sum received by him. 

' When a thing is to be valued, that means that a certain value has to be 
put on it and by no stretch of imagination can it be said that, when 
aman asserts that a minimum of so much is due to him but that any 
amount more may ultimately turn out to be his, that is a valuation at all. 


Mr. P. M. Verma, for the appellant. 

Mr. S. B. L. Gour, for the respondent. 

Mr. Brijlal Gupta, for the Crown. 

The judgment of this Court was delivered by: 


Braunb, J.:—This is an appeal under the Court Fees Act 
against a decision of the learned District Judge of Agra. 





*First Appeal No. 262 of 1943, from an order of K. N. Wanchoo, District Judge of 
Agra, dated the 18th of May }943. 
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The proceedings arose out of a mortgage of 1894 under 
which in due course the mortgagor brought redemption pro- 
ceedings under section 12 of the U. P. Agriculturists’ Relief Act. 
The court under that Act held that the entire principal had been 
paid off out of the rents and profits of the property—the mort- 
gage, of course, being a usufructuary mortgage. The original 
amount of the principal secured by the mortgage had been three 
thousand and two hundred rupees. 


Against this decision the mortgagee appealed by a memo- 
randum of appeal dated the 26th March, 1943, and it is relevant 
for the purpose of what follows to see exactly what it was that 
he claimed in his appeal. In the memorandum of appeal he 
alleged that for sundry reasons the decision of the Munsif under 
section 12 of the Agriculturists’ Relief Act had been wrong and 
he finally made this prayer, which we will set out verbatim : 


“To decree the appeal and modify the decree of the lower court 
at least by two hundred rupees, the least amount which ever 
according to the respondent’s own account (appears) to be the 
mortgage money still due to the appellant.” 


It is, therefore, quite clear that the appellant, probably quite 
deliberately, avoided setting out any exact sum which he said 
was due to him on redemption but preferred to put it in the 
form that a certain minimum sum was due to him, without, of 
course, limiting the maximum which might turn out to be pay- 
able to him. And this become still more clear when one looks 
at the way in which he has valued his appeal. He has valuec 
it in the minimum sum of two hundred rupees referred to above 
and says that this is “tentative”; and he offers to make up the 
court fee to any extent that may ultimately be found necessary 
having regard to what he is awarded. Now, to our minds this does 
not amount to a valuation at all. When a thing is to be valued, 
as we understand it, that means that a certain value has to be 
put on it and by no stretch of imagination can it be said that, 
when a man asserts that a minimum of so much is due to him 
put that any amount more may be ultimately turn eut to be his, 
that is a valuation at all. 


Now, turning to the Court Fees Act which governs this 
matter: we find that there is a special provision in it which deals 
with appeals under section 23 of the U. P. Agriculturists’ Relief 
Act. That is the section under which the appeal was brought 
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in the court below. It is to be found in the first schedule, 
article 2(b), of the Court Fees Act, 1870. It says this: 


“2 (b) Memorandum of appeal filed under section 23 of the 
U. P. Agriculturists’ Relief Act, 1943 .. . the same fee as would 
be leviable on a memorandum of appeal under article 1.” 


Turning then to article 1, we find that under that article— 
and it is only to that article that we are referred—a memorandum 
of appeal would carry a court fee ad valorem on “the amount 
or value of the subject-matter in dispute. . . .” 


It seems to us that the effect of article 2(b) is that, the 
legislature has provided a special provision to deal with appeals 
under section 23 of the U. P. Agriculturists’ Relief Act and that 
the test to be applied is the “subject-matter in dispute” in the 
appeal. Judged by this test, we think that what has to be done 
is to look at the appeal itself and ask oneself the question: “What 

"is the value of the subject-matter in dispute in this appeal?” 
Had the present appellant unequivocally said in his memorandum 
of appeal in the court below that he abandoned everything except 
a claim to two hundred Tupees and prosecuted his appeal to that 
extent and that extent only, or if in any other way he had made 
it plain that-that and that only was the amount that he claimed 
on redemption, then we should probably have thought that it 
was the sum of two hundred rupees and no more which was the 
amount or value of the subject-matter of the appeal. But that 
is a long way from what the appellant has actually done in this 
case. As we have pointed out above, he-has set no valuation on 
his appeal. He tried to get the best of both worlds by saying 
evasively in effect that, while he felt he might not get more than 
two hundred rupees, he hoped to get as much as possible and 
that, if he did get more, he would be only too pleased to pay 
any extra court-fee. We do not regard that as a “valuation” at 
all. 


The present position, therefore, is that there was no valuation 
in the memorandum of appeal in the court below. Nor can we 
accept it that the suit was merely an “account” suit and so was 
incapable of valuation in the first place. Before actually dealing 
with the order the learned District Judge made, there is one other 


1946 
Basant Lal 
vw 
Lalta Prasad 


point to which we think we ought to refer. It is suggested by the © 


Standing Counsel that, even if the view expressed above is right, 


then section 7(ix) would come into play. That section says 
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1e4s that in suits against a mortgagee for the recovery of the property 
Basanthal Mortgaged, i.e., redemption suits, the amount of the court-fee 
Latta vresaa Payable has to be computed according to the principal money 
expressed to be secured by the instrument of mortgage. That 
is quite clear and is, no doubt, applicable in the case of a suit. 
But we cannot regard it as having the slightest application in the 
face of the clear and explicit provisions of article 2(b) of the 
first schedule, which provides a specific test as regards a 
memorandum of appeal filed under section 23 of the U. P. 
Agriculturists’ Relief Act. As we have already said, we think 
that in that case-the only test is the test of what is the actual value 

of the subject-matter in dispute in the appeal. 


The learned Disrict Judge, while holding that the appellant’s 
appeal before him was not properly valued, took a somewhat 
different view from ours. He thought that section 7(ix) of the 
Court Fees Act prevailed and that the appellant should have 
valued his appeal at the full amount of three thousand and two 
hundred rupees, being the amount of the principal sum secured 
by the mortgage. What he did, therefore, was to give the 
appellant a fortnight’s time to amend the valuation and to make 
good the deficiency in the court-fee. The appellant did not do 
that, but brought this appeal instead. We do not agree with 
that order to this extent that we think that the learned Judge 
went too far in ordering the appellant to base his valuation on 
the full amount of the principal sum secured by the mortgage. 
We think it should have been on the amount or value in dispute 
in the appeal and that it would have been better if the learned 
Judge had given the appellant two weeks time in which to place 
a certain valuation on his appeal which upto that moment he 
had never done. 


For these reasons what we propose to do is to set aside the 
order of the District Judge and to direct’ that the appellant is 
to have four weeks from today’s date within which, if so advised, 
to amend his memorandum of appeal in the court below by 
placing a fixed and certain valuation on his appeal and paying 
a court-fee commensurate with it. In all the circumstances we 
think that there should be no order as to costs. 


ALL. ALLAHABAD SERIES : 413 


FULL BENCH 


Before Sir Iqbal Ahmad, Chief Justice, Justice Sir James Allsop, Mr. 
Justice Verma, Mr. Justice Yorke and Mr. Justice Malik 


SITA RAM (AppLicant) v. RAJ KUMAR LAL np oTHERS 
(Opposite PaRTies)* ‘ 


Debt Redemption Act (Local Act XIII of 1940), section 8—Preliminary 
decree for sale obtained by decree-holder—Application under section 
4 of the Encumbered Estates Act filed by het judgment-debtor—Pre- 
paration of final decree stayed—Decree-holder preferring claim before 
Special Judge—Judgment-debtor applying to Munsif for amendment 
of decree in accordance with section 8 of the Debt Redemption Act— 
Whether it was open to the Munsif to amend the decree—Revision 


against Munsif’s order whether competent—Civil Procedure Code, 
section 115, 


A judgment-debtor who has made an application under section 4 of 


the Encumbered Estates Act is not entitled to apply to the civil court ° 


which has passed a decree against him for the amendment of the decree 
under the provisions of section 8 of the U. P. Debt Redemption Act. 
This being so, where a Munsif passes an order for the amendment of the 
decree, his order.is without jurisdiction. But as a decree amended under 
section 8 of the above Act by him is appealable, the High Court should 
not interfere inthe exercise _ its revisional powers. 


Per Verma and Matix, JJ.: It is true that it is the practice of the 


. High Court that it does not ordinarily interfere in the exercise of its 


revisional jurisdiction when another remedy is open to the petitioner 
for revision. That does not, however, mean that the High Court should 
never entertain a revision when another remedy is open. 


Per Verma, J.: The adjudication or judgment ... which we have 
before us is not one which has given rise to a decree but that it is one 
which has given rise only to an order. As it is not an order from which an 
appeal is provided by the statute, no appeal lies from it. This being 
So, No question of any second appeal ultimately lying to the High Court 
can arise and the jurisdiction of the court to entertain this petition of 
revision is not then barred by the conditions laid down in section 115 of 
the Civil Procedure Code. 

Per YorKE J.: The opening words of section 8 of the Debt Redemp- 
tion Act evidently release such an application from the effect of any 
prior legislation which might seem otherwise to prevent such an appli- 
cation being made or, if made, from being allowed. In the light of these 
words such an applications could not be be held to be barred by the 
provisions of section 7 of the Encumbered Estates Act. But in view of 
the provisions of section 14 of the Encumbered Estates Act and of sub- 
section 17 of section 2 of the Debt-Redemption Act, an amendment of a 
decree made under the provisions of the Debt Redemption Act is really 
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nugatory and without effect so far as the proceedings under the Encum- 
bered Estates Act are concerned because once an application has been 
made under the Encumbered Estates Act, the amount due at the date 
of the application under the Encumbered Estates Act is to be determined 
by the Special Judge in accordance with the provisions: of section 14 of 
that Act. 


Per MAuix, J.: An adjudication under section 8 of the U. P. 
Debt Redemption Act directing that a decree be amended can not be 
treated as the basis of a separate and independent decree. This is made 
absolutely clear by sub-section (2) of section 8 of the Act which lays 
down that the amended decree shall bear the date of the original decree. 
An amended decree is still a decree, and, as such, it is appealable under 
section 96, Civil Procedure Code. If the period of limitation has not 
expired, then no doubt an appeal would lie as a matter of right and the_ 
appellant would also have the right to challenge the order of amendment. 
If, however, the period of limitation has expired, the party aggrieved by 
the amendment can file an appeal with an application under section 5 
of the Limitation Act which no doubt will be granted if his main grie- 
vance is against the amendment and is not making the amendment merely 
an excuse for filing an appeal which had ‘clearly become time barred. 
Section 8, sub-section (2) of the U. P. Debt Redemption Act makes it 
quite clear that, when a decree is amended under the provisions of sec- 
tion 8 of that Act, the legislature did not intend that.it should be 
treated as a new decree. If that were the intention it was not necessary 
for the legislature to have used the word “amend” all through that _ 
section. And even if it were to be conceded that an appeal could be 
filed from the amended decree, there is no reason why it should not be 
possible for the party aggrieved by the order to file a revision in the 
High Court against the order directing amendment of the decree. 


Mr. Gopalji Mehrotra, for the applicants. 

Mr. K. N. Sinha, for the Opposite parties. 

The following judgments were delivered: 

Igpat AnmaD, C.J.:—This application in revision is directed 
against an order passed by the Munsif of Jaunpur City directing 
the amendment of a decree in accordance with the provisions of 
section 8 of the Debt Redemption Act (XIII of 1940). The 
facts are not in controversy and are as follows: 

On 31st January, 1933, B. Manmohan Lal and others, the 
applicants, obtained against Raj Kumar Lal and others, opposite 
parties, a preliminary decree for sale on the basis of a simple 
mortgage. The opposite. parties on 17th September, 1935, 
filed an application under section 4 of the Encumbered Estates 
Act (XXV of 1934) and the application was in due course, in 
pursuance of the provisions of section 6 of the Act, forwarded 
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by the Collector to a Special Judge. After the presentation of 
the application under the Encumbered Estates Act before the 
Collector the applicants on 19th of October, 1935, filed an 
application for the preparation of a final decree for sale and 
further proceedings on this application were, in view of section 
7(1)(b) of the Encumbered Estates Act, stayed. The decree-holder 
applicants then preferred a claim before the Special Judge with 
respect to the amount payable to them under the preliminary 
decree. 

While the proceedings under the Encumbered Estates Act 
were in progress before the Special Judge the Debt Redemption 
Act was passed and came into force on Ist of -January, 1941. 
Thereafter on 22nd of September, 1941, the judgment-debtor 
opposite parties filed an application before the Munsif, who had 
passed the preliminary decree, for the amendment of the decree 
in accordance with section 8 of the Debt Redemption Act. The 
applicant decree-holders objected to the application mainly on 
the ground that, as the judgment-debtors had already made an 
application under the Encumbered Estates Act, they cannot also 
take advantage of section 8 of the Debt Redemption Act and get 
the preliminary decree amended. This contention of the decree- 
holders was overruled by the Munsif and he ordered amendment 
of the decree. Being aggrieved by this order of the Munsif the 
decree-holders filed the present application in revision. 

Even though I am satisfied that the Munsif had, under the 
circumstances stated above, no jurisdiction to amend the decree, 
I consider that this Court is not competent to afford relief to the 
applicant decree-holders in the exercise of its Tevisional jurisdic- 
tion and his applicaion must, therefore, fail. 

By section 8 of the Debt Redemption Act the courts specified 
in that section are vested with jurisdiction to amend a decree 
to which the Act applies. It is clear, to my mind, that that sec- 
tion is confined in its Operation to amendment of decrees under 
which an agriculturist or a workman is liable to pay a certain 
amount and has no application to cases where the decree has 
ceased to exist as such and the liability of the agriculturist or the 
workman is referable not to a decree but to a claim that is the 
subject of adjudication. Now the moment a decree-holder prefers 
before the Special Judge a claim based on the decree obtained 
by him the decree ceases to exist as such, and the claim of the 
decree-holder has to be adjudicated upon the conformity with 
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the provisions of the Encumbered Estates Act. This was the 

view taken in Sahi Mal Manohar Das v. Iltifatunnissa Begam (1). 
In that case it was held that: 

“It is clear from the scheme of the Encumbered Estates Act that 

a decree obtained by a creditor ceases to exist as such when he pre- 

fers a claim under section 9 of the Act. The claim has to be 

, adjudicated upon not on the basis of the decree held by a claimant 

but on the basis of the loan that he originally advanced to the 
landlord applicant. That this is so clear from the provisions of 
sections 14 and 15 of the Act. It is to be noted in this connection 
that every claim preferred by a creditor ultimately becomes the 
subject of a decree passed by the Special Judge. This shows that a 
decree obtained by a creditor prior to the initiation of proceedings 
under the Encumbered Estates Act ceascs to be operative as a 
decree when the debt which merged in that decree becomes the 
subject of adjudication by the Special Judge. A claim by a creditor 
based on a decree stands on the same footing as a claim by a cre- 
ditor on the basis of the loan advanced by him.” 

In the case before us, long before the date of the application 
under section 8 of the Debt Redemption Act, the decree-holder 
applicants had, as already stated, preferred their claim before the 
Special Judge with respect to the amount due to them under the 
preliminary decree for sale. 


The moment the applicants submitted their claim te the 
Special Judge the preliminary decree ceased to exist as such and’ 
became the subject of adjudication in proceedings under the 
Encumbered Estates Act. It follows that on the date that the 
judgment-debtor opposite parties presented their application 
under section 8, the preliminary decree for sale was no longer in 
existence, and, as such, the Munsif had no jurisdiction to amend 
a decree that was non-existent. 

Apart from this, an examination of the scheme and provisions 
of the Encumbered Estates and Debt Redemption Acts does, in 
my judgment, point to the conclusion that a debtor is not entitled 
to claim benefit of both the Acts. Section 14 of the Encumbered 
Estates Act makes provision for the examination of claims put 
forward by creditors and the determination of the amounts due 
to them. Clause (4) (a) of that section provides that the amount 
of interest held to be due to a claimant shall not exceed that 
portion of the principal which may still be found to be due to 
him and by sub-clause (5) of that section, the Special Judge is 
enjoined to treat as principal any accumulated interest which 

(I) TAL.R. [1941] All. 567. sf 
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has been converted into principal before Ist of January, 1917, 
and is further enjoined not to treat as principal any accumulated 
Interest which has been converted into principal after 31st: of 
December, 1916.. The provisions of the Usurious Loans Act 
have been made applicable by clause (4) (b) of the section to 
proceedings under the Encumbered Estates Act. ‘The provisions 
of the Debt Redemption Act for the determination of the amount 
due to a decree-holder to a plaintiff in a suit to which that Act 
applies are practically identical. While section 8 of the Debt 
Redemption Act makes provision for amendment of decrees 
passed before the commencement of the Act, section 9 of that 
Act provides for “accounting and determination of the amount 
due” in a suit to which the Act applies. In both cases the 
amount due from an agriculturist or a workman has to be 
determined in accordance with the mandatory provisions of 
section 9 of the Act. In determining the amount due from an 
agriculturist or a workman the court is enjoined by the proviso 
to clause (1) of section 9 of the Debt Redemption Act to treat 
“as principal any accumulated interest which has been converted 
into principal before Ist of January, 1917, and is further enjoined 
not to treat any such interest which has been converted as afore- 
said on or after Ist of January, 1917. The provisions contained 
in this proviso are identical with the provisions embodied in 
clauses (5) and (6) of section 14 of the Encumbered Estates Act. 
Similarly the provisions contained in clause (3) of section 9 of 
the Debt Redemption Act are similar to the provisions of clause 
(4) (a) of section 14 of the Encumbered Estates Act. The only 
substantial difference between section 14 of the Encumbered 
Estates Act and section 9 of the Debt Redemption Act is that. 
while by the former the provisions of the Usurious Loans Act 
have been made applicable to proceedings under that Act, by the 
latter it is provided that the interest on loan, secured or unsécured, 
shall not exceed the rate specified in stb-section (2) of section 9. 
it is thus manifest that the scheme of section 14 of the Encumbered 
Estates Act and section 9 of the Debt Redemption Act is practically 
identical. 


The question that then arises is, did the legislature intend 
that while, on the one hand, the Special Judge was determining 
the amount due to a claimant in accordance with the provisions 
of section 14 of the Encumbered Estates Act, parallel proceedings 
could go on in another court for determining the amount due to 
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the same claimant or creditor in accordance with the provisions 
of sections 8 and 9 of the Debt Redemption Act? I have no 
hesitation in answering the question in the negative. 


The Encumbered Estates Act (XXV of 1934) and the Agri- 
culturists’ Relief Act (XXVII of 1934) were simultaneously 
enacted and both the Acts received the assent of the Governor 
of the United Provinces and of the Governor-General and were 
published under section 81 of the Government of India Act on 
identical dates. The professed object of the former Act was to 
provide for the relief of encumbered estates and the object of 
the latter Act, as disclosed by its preamble, was to make provision 
for the relief of agriculturists from indebtedness. Whereas the 
former Act was designed to give relief to landlords, big or small, 
the latter Act could be availed of only by agriculturists or Jand- 
lords of comparatively humble means. We find that the 
legislature, while making provision by section 14 of the 
Encumbered Estates Act for the relief of landlord debtors, 
enjoined by clause (4) (c) of that section that the provisions of 
the U. P. Agriculturists’ Relief Act shall not be applicable to - 
proceedings under the Encumbered Estates Act. By this 
provision it was put beyond doubt that a landlord who was an 
agriculturist within the meaning of the Agriculturists’ Relief Act 
could not simultaneously claim the benefit of both the Acts. 


The Debt Redemption Act was passed long after the 
Encumbered Estates Act and, even though its preamble discloses 
that it was enacted with a view to provide for further relief from 
indebtedness to agriculturists and workmen, clause (17) of section 
2 of that Act does, in my opinion, put it beyond doubt that the 
benefit of that Act could not be claimed by a landlord who had 
applied under the Encumbered Estates Act. ‘That clause runs 
as foll@ws: 

“‘suit to which this Act applies’ means any suit or proceedings 


relating to a loan, but does not include proceedings under the pro- 
visions of the U. P. Encumbered Estates Act, 1934;” 


In view of this provision it is clear that if a creditor prefers 
a claim with respect to an undecreed debt before a Special Judge 
against a landlord, who is either an agriculturist or a workmar: 
within the meaning of the Debt Redemption Act, the debtor 
cannot be given the benefit of section 9 of the Debt Redemption 
Act. It would, therefore, be anomalous to hold that if the claiin. 
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of the creditor before the Special Judge is based upon a decree 
passed in his favour, the debtor ‘can get the benefit of sections 8 
and 9 of the Debt Redemption Act.- There could obviously be 
no reason to differentiate between a decreed and undecreed debt 
and if it was the intention of the legislature to allow an agri- 
culturist or a workman to get the benefit of both the Acts, the 
proceedings under the Encumbered Estates Act would not have 
been exempted from the operation of the Debt Redmption Act. 
To put it another way. If the legislature had intended that an 
agriculturist or a workman could claim the benefit of both the 
Acts, it would not have, by section 2(17) of the Debt Redemption 
\ct, excluded the proceedings under the Encumbered Estates 
Act from the purview of the Debt Redemption Act. 


I, therefore, hold that the Munsif was wrong in ordering the 
amendment of the decree, but, as stated at the inception of this 


judgment, I consider that this application in revision is not. 


maintainable and must accordingly be dismissed. 


Section 115, Civil Procedure Code, enumerates the conditions 
that must be satisfied before revisional powers can be exercised 
by the High Court and one of the conditions is that such power 
can be exercised only in cases in which “no appeal lies thereto.” 


It is argued by the learned counsel for the Opposite parties 
that the amended decree passed by the Munsif was appealable 
to the District Judge, and a second appeal against the appellate 
decision of the District Judge could have been preferred to this 
Court, and, as such, the revisional jurisdiction of this Court is 
barred. The learried counsel for the applicants, on the other 
hand, controverts the position taken by the counsel for the 
Opposite-parties on two grounds. In the first place he maintains 
that neither the order passed by the Munsif directing the amend- 
ment of the decree nor the amended decree was appealable and, 
in the second place, he contends that the revisional jurisdiction 
of this Court is only barred when an appeal lies direct to this 
Court, and not in cases where a second appeal can eventually be 
preferred to this Court. The contention of the learned counsel 
for the opposite parties is, in my judgment, well-founded and 
must prevail. It has been held in a series of cases that the word 
“appeal” in section 115 is not restricted to a first appeal but 
also includes a second appeal and, therefore, if a second appeal 
lies to the High Court from the case sought to be revised, 
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the High Court has no jurisdiction to interfere in revision. 1 
do not desire to encumber my judgment by a detailed reference 
to these cases which will befound noted at page 1036 of Volume 
I of Chitaley’s Code of Civil Procedure, third edition. I may, 
however, make reference to two cases decided by this Court. 
One of these cases is reported as Beni Madho Ram v. Mahadeo 


Ahmad, C.J. Pandey (1). It was held in that case that there is no ground for 


restricting the scope of the words “in which no appeal lies thereto” 
to cases where no appeal lies direct to this Court. It was further 
held in that case that 


. ‘so long as the party has a right to come up to the High Court 
by way of an appeal and has failed to avail himself of that oppor- 
tunity by first going up to the District Judge and then coming up 
to the High Court, he cannot ask the High Court to interfere in 
revision.” 


The second case is a Full Bench decision and is reported as 
Lila v. Mahange (2). It was observed in that case that 
“‘as a matter of practice it may be conceded that ordinarily the 
High Court would not interfere if another convenient remedy is 
open to an applicant, particularly when that remedy is by way of 
appeal to a lower court.” 


I am aware that the contrary opinion was expressed in some 
cases in which it was held that, in view of the word “thereto” 
used in section 115, the revisional jurisdiction is ousted only if 
an appeal lies direct to the. High Court against the decree or 
order sought to be revised. I, however, with great respect, am 
unable to subscribe to this view. If it was the intention of the 
legislature to oust the revisional jurisdiction of a High Court 
only in cases where the order or the decree sought to be revised 
was directly appealable to that Court, nothing was easier than 
to say so in section 115. The words “no appeal lies thereto” 
are, however, words of general import and there is nothing in 
the section to confine the operation of those words only to first 
appeals and to exclude second appeals from their purview. 
Further, on principle, I am unable to discover any ground what- 
soever for barring the revisional jurisdiction where an appeal 
lay direct to the High Court and for allowing such jurisdiction 
where the matter could be brought by means of a second appeal 
to the High Court. To adopt the narrower interpretation put 
in some of the cases would be to give an option to a party 

(1) [1980] A-L.J. 924. (2) [1982] LL.R. 54 All. 183. 
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aggrieved from a decree or an order against which an appeal lies 1045 
to the District Judge to short-circuit that court and to come in Sita Ram 
revision direct to the High Court and, for this, I can discover ee 
no justification in the Code. The narrower construction would, ~~ Lai 

at times, lead to great confusion which can better be imagined 

than described. ‘Take for instance a case in which a suit, which Igbat 

is valued at less than Rs.5,000, is partly decreed and partly Ahmad, 0.7. 
dismissed by the trial court with the result that both the plaintiff 

and the defendant are dissatisfied with the decree of that court. 

If the contention of the applicant’s counsel is accepted, it would 

be open to one of the parties to appeal to the District Judge and 

to the other party to file an application in revision to this Court 

and thus this Court and the District Judge will both be exercising 
simultaneous jurisdiction, one revisional and the other appellate, 

with respect to the same case. The confusion would become 

worse confounded if the two courts take views as regards the 

merits of the case. In the absence of clear and express words 

in the section, I am reluctant to adopt a construction which is 

likely to result in complexity rather than simplicity of procedure 

and which is calculated to encourage litigants by waiving . the 

right of appeal given to them by the Code, to flood this Court 

by applications in revision. 


I now proceed to consider the question whether the amended 
decree passed by the Munsif was appealable to the District Judge. 
In my opinion it was. It has been held in a number of cases 
that an appeal against an amended decree, vide Mrs. Alice Maud 
v. J. C. Galstaun (1), Vishvanathan Chetti v. Ramanathan 
Chetti (2) and Arunachalam Chettiar v. Govindaswami Goundan = 
(3). In the last two cases the Madras High Court, while holding 
that an appeal lay against the amended decree, also ruled that 
an application in revision either against an order directing 
amendment of the decree or the amended decree was not main- 
tainable. 


By section 8 of the Debt Redemption Act the courts specified 
in that section are enjoined to amend the decree if the condi- 
tions specified in that section are satisfied. 


Section 24 of the Debt Redemption Act provides that ; 
“the provisions of the Code of Civil Procedure, 1908, save in so 
far as they are inconsistent with the Provisions of this Act, shall 
apply to all proceedings under this Act.” 


(1) ALR. 1927 Cal. 114, (2) (1901) LL.R. 24 Mad. 646. 
(3) A.LR. [1942] Mad. 519." 
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1945 Section 96 of the Code of Civil Procedure allows appeals from 
“Sita Rem OTiginal decrees and tnter alia, provides that 
“an appeal shall lie from every decree passed by any court exer- 
cising original jurisdiction.” 
Now, it cannot be disputed that the courts. referred to in 
Igbat_ _ section 8 of the Debt Redemption Act exercise original jurisdic- 
Almad, CJ. tion in amending a decree in accordance with the provisions of 
that section and as in consequence of the amendment, the original 
decree is substituted by the amended decree, there is no escape 
from the conclusion that the amended decree can be appealed 
against. I can discover no provision in the Debt Redemption 
Act inconsistent with the provisions of section 96 of the Cade, 
and, as such, I hold that part VII of the Code which deals with 
appeals from original decrees applies to proceedings under the 
Debt Redemption Act. 
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Raj Kumar 
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Reliance was, however, placed on behalf of the applicants 
on clause (2) of section 8 of the Debt Redemption Act which 
provides that 

“a decree amended under the provisions of sub-section (1) shall 
be deemed to bear the date of the original decree.” 

It was suggested that, in view of this provision, a party 
aggrieved by the amended decree would find it impossible to 
appeal against the amended decree as the limitation to file an 
appeal from the date of the original decree would, in most cases. 
have expired. It was, therefore, maintained that the legislature 
could not have intended to allow a right of appeal against a 

. decree amended under section 8 and it was suggested that clause 
.(2) of section 8 was repugnant to section 96 of the Code. I am 
not impressed by this argument. All that clause (2) provides 
is that the amended decree “shall be deemed to bear the date 
of the original decree” and not that the amended decree shall 
actually bear the date of the original decree. It is inevitable 
that the date appended to the amended decree will be the date 
on which the original decree is amended and for the purposes 
of limitation governing appeals, the actual date of the decree 
and not the date that the decree is “deemed to bear’ is the 
televant date. To put the matter in another way. In view of 
the provisions of clause (2) of section 8 the notional date of 
the amended decree is the date of the original decree, but in 
fact the actual date of the amended decree will be the date on 
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which the decree was amended, and the limitation for appeal 
will be computed from the actual date that the amended decree 
bears. A party aggrieved from the amended decree can, theie- 
fore, appeal against the decree within the period of limitation 
allowed by the Limitation Act. 


I, therefore, hold that the amended decree passed by the 
Munsif in the present case was appealable to the District Judge 
and the present application in revision is accordingly incompetent. 


Great reliance was, however, placed by the counsel for the 
applicants on the Full Bench decisions of this Court in Surta 
v. Ganga (1) and Raghunath Das vy. Raj Kumar (2). In both 
these cases the view of MaxHmoop, J., who dissented from 
OLDFIELD, J., was accepted. The view taken by Maumoon, Js 
Was that an order passed under section 206 of the Civil Procedure 
Code of 1882 (which corresponds to section 152 of the Code of 
1908) constituted an adjudication separate from that concluded 

by a decree and that the order directing amendment of _ the 
decree was a Separate adjudication and could be revised by the 
High Court. OxprizLp, J., on the other hand, was of the view 
that orders passed under section 206 of the Code of 1882 could 
not be made the subject of revision by the High Court inasmuch 
as the amended decree could itself be appealed against. I may, 
With great respect, point out that Maxmoon, J., did not consider 
the question as to whether an appeal could be preferred against 
the amended decree. If the amended decree was appealable, 
. there could be no question of the order directing amendment 
being revised by the High Court inasmuch as the order itself 
would be incorporated in the amended decree. Be that as-it 
may, I am not in the present case concerned with the question 
whether an order passed by a court under section 152, Civil 
Procedure Code, can be made the subject of an application in 
revision to the High Court or whether the only remedy of the 
party aggrieved by such an order is to file an appeal against the 
amended decree. The question before me is whether a decree 
amended under section 8 of the Debt Redemption Act is appeal- 
able and I have already given my reasons for holding that it js. 
For the reasons given above I would dismiss this application 
in revision but, in the circumstances of the present case, I would 
direct the parties to bear their own costs in this Court, 
(}) (1885) LL.R. 7 AML. 875, (2) (1885) LL.R. 7 All. 876, 
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Before parting with this case I must take note of the fact that 
so far there was no pronouncement by this Court on the question 
as to whether a decree amended under section 8 by a court other 
than an execution court is appealable, and therefore it is manifest. 
that the applicants preferred this application in revision to this 
Court in the bona fide belief that they could not appeal against. 
the amended decree. The time for filing an appeal against the 
decree has long expired, but it appears: to me that, in the 
circumstances, the applicants can still file an appeal in the court 
of the District Judge along with an application under sectior: 


5 of the Limitation Act. 

Atisop, J.:—There are three questions which arise in this 
application for revision. 

The first is whether a judgment-debtor who has made ah 
application under section 4 of the Encumbered, Estates Act is 
entitled to apply to the civil court, which has passed a decree 
against him or to which the execution of a decree has been 
transferred, for the amendment of the decree under the provisions 
of section 8 of the U. P. Debt Redemption Act, 1940. The 
provisions of section 8 are that an agriculturist may apply 
in this:manner if he is liable to pay the amount due under 
the decree. In my judgment a person who has made alt 
application under section 4 of the Encumbered Estates Act is 
not liable to pay any amount due under a decree as such. He’ 
may be liable, in one sense, to pay some part of the amount due 
under the decree, but this liability does not arise under the 
decree and he is not necessarily liable to pay the whole amount 
due. His liability cannot be enforced until the Special Judge 
passes another decree on the basis of a claim made against him 
by a creditor. 1 would, therefore, hold’ that a person who has 
made an application under section 4 of thé Encumbered Estates 
Act is not entitled to make another application under section 8 
of the U. P. Debt Redemption Act so long as the proceedings 
under the Encumbered Estates Act continue. 


His Lordship the Cuter Justice whose judgment I have had 
the advantage of seeing has given one very good reason against 
the contrary view. If the creditor had not obtained a decree 
but had gone directly to the Special Judge to enforce his claim, 
the debtor, that is the claimant under the Encumbered. Estates 
Act, would not have been entitled to invoke the provisions of 
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section 8 of the U. .. Debt. Redemption Act, 1940. . There is no 
Teason why the creditor should be in a worse position because he 
has obtained a decree. nae . 


The second question is whether an appeal lies against a 
decree as amended under section 8 of the U. P. Debt Redemp- 
tion Act or against the direction of the Judge that the decree 
should be amended in accordance with the provisions of 
section 9 of the Act. There seems to be no reason why the legis- 
lature should not have allowed an appeal against a direction 
which might involve a considerable sum of money. In the 
ordinary course under the provisions of the Code of Civil 
Procedure there would not be any amended decree except in 
accordance with the provisions of section 152 of the Code and 
an amendment under that section does not involve any adjudica- 
tion between the parties. The section allows merely the correc 
tion of clerical or arithmetical mistakes or errors arising from 
any accidental slip or omission. It is obvious that the section 
cannot apply unless there have been obvious mistakes or errors 
of this kind. 


It has been urged that an appeal against an amended decree 
under secfion 8 of the Debt Redemption Act would, for all 
practical purposes, be barred because under sub-section (2) of 
that section the amended decree shall be deemed to bear the 
date of the original decree and the law of limitation would 
prevent the institution of an appeal. I am not satisfied that 
this would “necessarily be so. In the first place, there are the 
Provisions of section 5 of the Limitation Act and, in the second 

- place, the appeal could not be filed till the copy of the amended. 
decree had been obtained and that could not be obtained till 
the decree was actually drawn up so that the appellant would 
probably be entitled to deduct from the ‘period of limitation 
the whole period up to the time when the amended decree was 
teduced to writing.” There’ would be nothing to prevent him 
from making an application for the copy of the amended decree 
as soon as he was aware of the terms of the judgment on which 
it was based and he obviously could not get a copy till the decree 
was ready. I am using the term ‘judgment’ in its meaning 
as defined in the Code of Civil Procedure. A judgment means 
the statement given by the Judge of the grounds of a decree or 
order. As a matter of convenience the term ‘judgment’ is often 
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loosely used for the statement given by the Judge of the grounds 
of a decree only and the term ‘order’ is incorrectly used for the 
statement given by the Judge of the grounds of any other direc- 
tion. A decree under the Code means the formal expression 
of an adjudication which, so far as regards the Court expressing 
it, conclusively determines the rights of the parties with regard 
to all or any of the matters in controversy in the suit, but it does 
not include any adjudication from which an appeal lies as an 
appeal from an order, or any order of dismissal for default. An 
order means the formal expression of any decision of a civil 
court which is not a decree, though the term is frequently used 
as meaning the statement given by the Judge of the grounds 
of any direction which is not, on the face of it, a decree. So 
that there may be a distinction between the meaning of the term 
‘order’ as used in that sense and an order within the meaning 
of the Code of Civil Procedure, the term ‘formal order’ is often 
substituted for the latter. I think it is necessary to point out 
that these expressions, judgment, decree and order, are frequently 
used in a somewhat loose and incorrect way for conyenience of 
expression. Under section 96 of the Code of Civil Procedure. 
an appeal lies from every decree. In section 104, provision is 
made for appeals from orders, but the orders to which this 
section refers are orders under various provisions of the Code 
of Civil Procedure itself or the rules’ made under the Code. 
Looking at the definitions it seems to me that a direction by a 
Judge that a decree should be amended under the provisions of 
sections 8 and 9 of the U. P. Debt Redemption Act is, properly 
speaking, a decree and the reasons given for the amendment 
and the manner in which it should be made is a judgment. 
There can be no doubt that it is a matter of controversy in 
the suit itself in which the amended decree is to be passed 
what sum of money is due from the defendant to the plaintiff. 
When a court amends a decree, it conclusively determines the 
rights of the parties with regard to this matter. It seems to me 
that there should be three stages. The court should deliver a 
judgment saying how the decree is to be amended, that judgment 
should then lead to a formal expression of its terms which would 
amount to a decree and the original decree should be amended 
in accordance with the decree directing the amendment. Against 
the decree directing the amendment there should be an appeal 
and no difficulties in the matter of limitation would then arise. 
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A correction under section 152 of the Code of Civil Procedure 
could not be a decree because there is no adjudication properly 
so called between the parties. For the purpose of these proceed- 
ings, however, it is not necessary to express any definite opinion 
upon this point. I am satisfied that an appeal must lie either 
against the amended decree itself or against the direction that 
the decree should be amended. : 


The third question is whether this Court can interfere in 
revision under the provisions of section 115 of the Code of Civil 
Procedure with an order amending a decree under the provisions 
of section 8 of the Debt Redemption Act. It is clear that this 
Court cannot interfere with a decree under that section if an 
appeal to it lies directly, but it has been urged that the Court can 
interfere if the question in dispute can come before it only in 
second appeal. I do not think that there is any force in this 
contention. Section 115 lays down that the High Court may 
call for the record of any case which has been decided by any 
court subordinate to such High Court and in which no appeal 
lies thereto. The section does not say that the Court can call 
for an order or decree against which an appeal lies to it. If the 
case is such that a second appeal may lie to the Court, I do not 
think that the Court can interfere in exercise of its powers of 
revision, but the matter is not of any importance because I do 
not think that the Court in exercise of its discretion should 
interfere even if it is entitled to do so. The general principle 
is that every question at issue should be decided by the court 
of the lowest grade competent to decide it. I may refer to 
section 115 of the Code of Civil Procedure. It would be against 
this principle for a High Court to interfere in any matter when 
it is open to the parties to appeal to a lower court. 


In view of my conclusions I would hold that the.court which 
amended the decree had no jurisdiction to do so but that this 
Court should not interfere in exercise of its revisional powers. 
For this reason I would dismiss the application. 


VeRMA, J.:—To the question which arises on the merits, my 
answer is that the debtors, Opposite parties in this revision case, 
were not entitled to apply for an amendment of the decree under 

- section 8 of the Debt Redemption Act and that therefore the 
court below had no jurisdiction to entertain it, much less to 
allow it. My Lord the Curer Justicz and my brothers ALLsop 
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and MALIK have dealt with this question at length and I do not 
find it necessary to add anything to what they have said on this 
point. 


With regard to the preliminary objection, my opinion is that 
there is no force in it and that this is a case in which not only 
has this Court got jurisdiction to entertain the petition for 
revision but, further, that, in view of all the circumstances, the 
order which this Court should think fit to make is that the 
petition for revision be allowed and the application filed by the 
debtors, opposite parties, be dismissed with costs. My brother 
Mauik has dealt with the matter exhaustively and, as I agree 
with what he has said in his judgment, it is not necessary for me 
to go into it at great length. A question like this falls to be 
considered under two heads, (1) whether a revision lies at all, 
in other words, whether the Court has got jurisdiction to entertain 
a petition for revision against the decision in question, and (2) 
whether, even if the Court has jurisdiction to entertain a petition 
for revision it should, in the circumstances of the particular case, 
exercise its discretion in favour of the petitioner for revision and 
should allow the petition. These are two different questions _ 
and have to be considered separately. 


With regard to the first head, although, as I have said above, 
I am in agreement with the judgment of my brother Maui, I 
shall, in order to be able to deal with the question concisely, 
assume that the word “appeal”, as used in section 115 of the 
Code of Civil Procedure, is comprehensive enough to include a 


-second. appeal. Even on that assumption, however, the question 


remains whether there is here an adjudication by the court 
below which could. ultimately lead to a second appeal to this 
Court. I agree with my brother Matix, for the reasons given 
by him, that the adjudication or judgment which we have before 
us is not one which has given rise to a “decree” but that it is 
one which has given rise only to an “order”. As it is not an 
order from which an appeal is provided by any statute, no appeal 
lies from it. My brother Attsop finds that it is not necessary 
to express any definite opinion upon this point and has proceeded 
upon the footing that an appeal must lie either against the 
amended decree itself or against the direction that the decree. 
should be amended. My brother Yorke also ultimately decides 
the matter upon the footing that the petition for revision should 
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not be entertained, whether or no it be held that the petition . 1945 
can be entertained. In these circumstances, I do not consider “Bite Rem 
it necessary to discuss this part of the case any further. Raj Kumar 
Coming now to the second head, here again I find myself in 
agreement with my brother MaLik. The argument on this part 
of the case is, not that the adjudication granting the application yerma, 7, 
of the debtors and directing that the decree be amended is itself | 
appealable, but that another remedy, in the shape of an appeal 
to the District Judge from the amended decree, is open to the 
creditors, petitioners for revision before us, and that therefore 
this Court should not entertain the revision; in other words, that 
the order which it should think fit to make is that the petition 
for revision be dismissed. It will be noticed that this is not an 
argument that an appeal lay to this Court in the case which arose 
on the application for amendment being filed, but that an appeal 
lay, or lies, in another case, namely, the original suit. It is true 
that it is the practice of this Court that it does not ordinarily 
interfere in the exercise of its revisional jurisdiction when another 
remedy is open to the petitioner for revision. That does not, 
however, mean that this Court should never entertain a revision 
when another remedy is open. Circumstances alter cases. In 
the case of Lila v. Mahange (1) the Full Bench observed as 
follows: 
“Section 115 is no doubt discretionary and therefore it is open 
to the High Court to decline to interfere in particular cases. As a 
matter of practice it may be conceded that ordinarily the High 
Court would not interfere if another convenient remedy is open to 
an applicant, particularly when that remedy is by way of appeal to 
a lower court. But it cannot be laid down as a general proposition 
that the High Court has no power of interference at all, or should 
not interfere, where there is another remedy by way of a suit open 
to the applicant. The remedy by way of separate suit would in- 
volve protracted litigation through several courts and is not 
always a convenient remedy when more effective and speedy remedy 
is available. There is no justification for restricting the power 
conferred upon the High Court under section 115 by laying down 
that no revision should be entertained when a remedy by suit lies. 
Each case must be considered on its own merits -and, if the court 
below has acted without jurisdiction or with material irregularity 
and the applicant has been seriously prejudiced and interference is 
called for in the interest of justice, there is no reason why we should 
drive the applicant to a more circuitous remedy by way of a separate 
suit. 


(1) (1982) LL.R. 54 AN, 183. 
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If the words “appeal accompanied by an application under 
section 5 of the Limitation Act” are substituted for the word 
“suit” in-the passage just quoted, it becomes exactly applicable 
to the case before us. The real principle laid down by the Fuli 
Bench is that each case must be considered on its own merits. 
As a matter of fact, it appears to me that a suit is a far more 
reliable remedy than an appeal in which it is necessary for the 
appellant to apply under section 5 of the Limitation Act, parti- 
cularly where—as it would be in the present case—the delay. in 
filing the appeal is considerable. 


The question then arises whether interference is called for 
in the interest of justice in the present case. The petitioners 
for revision, or their predecessors, brought a suit on their mort- 
gage as far back as the year 1931. Preliminary decree was passed 
on $list of January, 1933. In due course they applied for the 
preparation of a final. decree on the 19th October, 1935. That 
application would in due course have been granted and a fina! 
decree would have been passed if the debtors had not, in the 
meantime, on the 17th of September, 1935, filed an application 
under section 4 of the U. P, Encumbered Estates Act (XXXV 
of 1934). In consequence of the provisions laid down in sectior. 
7 of the Encumbered Estates Act, all proceedings in connection 
with the application for the preparation of a final decree had 
to be stayed. The Encumbered Estates Act proceedings, initiated 
by the application of 17th September, 1935, are still pending. 
The application for amendment of the decree under section & 
of the U. P. Debt Redemption Act was filed on 22nd September, 
1941. The judgment of the court below granting that applica-: 
tion, that is, the adjudication against which this petition for 
revision has been filed in this Court, was pronounced on the 5th of 
November, 1941. The petitioners filed this petition for revision 
in this Court in January 1942. It has been found by this Court 
that the questions involved in the case were of considerable 
importance and complexity with the result that, after having 
been successively before a Bench of two Judges and a Bench of 
three Judges, it has been laid. before a Bench of five Judges. 
It is apparent, therefore, that the matter was not free from doubt 
and difficulty. As has been observed by my Lord the CHIEF 
Justice, it is manifest, in these circumstances, that the petitioners 
preferred this petition for revision to this Court in the bona fide 
belief that a remedy by way of an appeal was not open to them. 
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This is, thus, not one of those cases in which the petitioner for 
revision, knowing that a remedy in the shape of an appeal to 
the District Judge was Open to him, deliberately refrains from 
going to that court-and files a petition for revision in this Court 
as a short cut. In these circumstances, it appears to me that it 
would not be right on the part of this Court now to drive the 
petitioners for revision to the.other remedy which, it is suggested, 
exists, namely, an appeal‘in the court of the District Judge with 
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an application under section 5 of the Limitation Act. In my - 


judgment it is the duty of this Court in the interest of justice 
to entertain this petition for revision and to set aside the order 
in question. 


I may mention here that in my opinion the words “in which 
no appeal lies thereto” in section 115 of the Code must be read 
with the words that precede them. The result is that what 
section 115 lays down is this: 


“ 


- may call for the record of any case which has been decided 
by any court subordinate to such High Court and in which no 
appeal lies thereto.” 

The “case” which the court below has, in my opinion. 
decided is the case which came into being in consequence of 
the application for amendment under section 8 of the Debt 
Redemption Act filed by the debtors in the court below. The 
question that then arises is whether that Was a case in which an 
appeal lay to this Court, proceeding, of course, as I have done 
above, on the assumption that the word “appeal” is comprehensive 
enough to include a second appeal. If the view, that the 
adjudication or judgment against which this petition for revision 
has been filed is not one which could result in a “decree”. is 
correct—as I hold it to be—no question of any second appeal 
ultimately lying to this Court can arise, and the jurisdiction 
of this Court to entertain this petition for revision is not then 
barred by the conditions laid down in section 115. The only 
question which, in my opinion, arises in this case is whether or 
no it is one of those cases in which this Court should exercise 
its discretion in favour of the petitioner for revision. As I 
have stated above, in my opinion this is one of those cases. 

‘So far as the Full Bench cases of Surta v. Ganga (1) and 
Raghunath Das v. Raj Kumar (2) are concerned, it appears to 
me that, although the amendment in those cases had been made 

(1) (1885) LL.R. 7 AN. 875, (2) (2885) LL.R. 7 All. 876. 
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under the section which corresponded to section 152 of the 
present Code, the principle deducible from the decisions in those 
cases is that the mere fact that another remedy, namely, an appeal 
from the amended decree, is open to the petitioner for revision is 
not by itself a sufficient ground for declining to entertain the 
revision. That was the ground on which OLDFIELD, J, had held 
that the petition for revision should not be entertained and the 
Full Bench did not agree with him. : 


. 
For the reasons given above, I would allow this petition for 


‘revision and set aside the order of the court below with costs 


in both courts. 


YorkE, J.:—This case was first referred by a Bench of two 
Judges to a larger Bench for the decision of the question whether 
a landlord who has made an application under the Encumbered 
Estates Act can also take advantage of section 8 of the Debt 
Redemption Act and get a decree passed against himself amended 
and, it may be added, get the benefit of this reduction in the 
proceedings under the Encumbered Estates Act. When the 
matter came before a Bench of three Judges, the question, arose 
whether an application in revision against the order of the trial 
court, the Munsif of Jaunpur City making such an amendment 
was entertainable by this Court. . 


The matter has arisen in this way. The present applicants 
instituted suit No. 555 of 1931 for recovery of the amount due 
on foot of three mortgages. “In that suit a preliminary decree 
was passed on 3rd of January, 1933. The matter was taken in 
appeal but on 3rd of July, 1934 there was a compromise in the 
appeal with the result that the preliminary decree became a 
decree on the basis of a compromise. On 17th of September, 
1935 the judgment-debtor, Raj Kumar Lal, made an application 
under the Encumbered Estates Act and that application was on 
26th of September, sent for disposal to the Special Judge. . 
Proceedings under the Encumbered Estates Act are not vet 
complete but it is stated that simple money decrees have been 
passed in respect of all the claims of the creditors except the 
claim of the decree-holders of suit No, 555 of 1931. 


On 22nd of September, 1941 an application was made by the 
judgment-debtor under section 8 of the Debt Redemption Act 
for amendment of the preliminary decree of 3rd of January, 1933 
as settled by the compromise in the appeal on 3rd of July, 1934. 
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The application for amendment’ was opposed but the learned 
Munsif, relying on Ranbir Prasad y. Sheobaran Singh (1) held 
that there was no bar to the amendment of the decree by the 
application of the provisions of the Debt Redemption Act, taking 
the view that the point was not really covered by the decision 
in Sahi Mal Manohar Das vy. Iltifatunnissa Begam (2). The 
learned Munsif passed orders on 5th of November, 1941, and 
the present application appears to have been filed in this Court 
On 12th of January, 1942. The paper book also shows the date 
-5th of. March, 1942.° ‘ 


The first question which has arisen for decision is whether 
the present application in revision is entertainable or whether 
the proper course for the applicants was to have filed an appeal 
in the court to which an appeal lay from the decree of the trial 
court. The question whether the present application in revision is 
entertainable has been argued -by learned counsel at some lengtix 
and the main contention on behalf of the opposite-party judement- 
debtor is that this amendment made under section 8 of the Debt 
Redemption Act is analogous to an amendment under section 152 
of the Code of Civil Procedure. It seems to me however that all 
arguments based on the view thht an amendment made under 
section 8 of the Debt Redemption Act (or for the matter of that 
under section 5 of the Agriculturists’ Relief Act) stands on the 
same footing as an amendment of a decree under section 152 of 
the Code of Civil Procedure are entirely fallacious. Section 152 
of the Code of Civil Procedure provides as follows: 

“Clerical or arithmetical mistakes in judgments, decrees or 
orders or errors arising therein from any accidental slip or omission 
may at any time be corrected by the court either of its own motion 
or on’ the application of any of the parties.” 

It has no doubt been held by this Court in Raghunath Das v. 
Raj Kumar (3), Raghunath Das v. Raj Kumar (4) and Surta v. 
Ganga (5), that no appeal lies against a decree which has been 
amended under what is now. section 152 of the Code of Civil 
Procedure and that therefore an application in revision can be 
entertained against the order amending the decree. Incidentally 
I may note that that view was not taken unanimously. Be that 
as it may, the whole essence of an amendment under section 152 
of the Code of Civil Procedure is that it is an amendment made 

(1) £1989] A.L.J. 555 (2) LL.R. [1941] All. 567. 


(8) (1885) LL.R.'7 All. 276. (4) (1885) LER. 7 All. 876. 
: (5) (1885) LL.R. 7 All. 411. 
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for the corréction of clerical or arithmetical mistakes or errors 
arising from an accidental slip or omission, and it is certainly 
arguable that where a defendant, for example, finds that by 
accident a decree has been given against him for Rs.5,000 where- 
as the whole trend of the judgment was that a decree would be 
given against him for Rs.15,000, he is not entitled to sit back 
and not appeal against the decree in its erroneous form and yet 
subsequently claim the right to appeal when by amendment it 
is put into the form which it was obvious that it was always 
intended to take, But that is not the position which arises upon 
an application for amendment under section 5 of the Agri- 
culturists’ Relief Act or section 8 of the Debt Redemption Act. 
An application under either of these sections gives rise at once 
to an issue of fact as to whether the defendans judgment-debtor 
is or is not an agriculturist (or even a workman) and it further - 
gives rise to an issue of fact as to what is the proper amount of 
the debt as scaled down under the provisions of the Debt 
Redemption Act. The decree which is thus produced by the 
amendment cannot easily be said to be the same decree which 
was originally passed but is, in my judgment, a fresh decree and 
therefore a decree against whfch an appeal would lie under sec- 
tion 96(1) of the Code of Civil Procedure. Section 96(1) provides 
as follows: 

“Save where otherwise expressly provided in the body of this 
Code or by any other law for the time being in force, an appeal 
shall lie from every decree passed by any court exercising original 
jurisdiction to the court authorized to hear appeals from the deci- 
sions of such court.” 

By definition a “decree” under section 2(2) of the same Code 
means— . . 

“the formal expression of an adjudication which, sq far as regards 
the court expressing it, conclusively determines the rights of the 
parties with regard to all or any of the matters in controversy in 
the suit and may be either preliminary or final. It shall be deemed 
to include the rejection of a plaint and the determination of any 
question within section 47 or section 144, but shall not include— 

(a) any adjudication from which an appeal lies as an appeal 
froma an order, or 


(b) any order of dismissal for default.” 
It seems to me that even though there has already been a decree 
in the suit nonetheless an application for amendment of a decree 
by application of the provisions of the Debt Redemption Act 
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results in a fresh decree conclusively determining the rights of 
the parties with regard to all or any of the matters in controversy 
in the suit and therefore comes within the scope of section 96 
of the Code. It follows that the decree which results from a 
successful application under section 8 of the Debt Redemption 
Act is appealable just as much as was the decree originally passed. 


in the present case some 8 years earlier. 
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In this connection I am not much impressed by arguments . 


based on the provisions of. sub-section (2) of section 8 of the 
Debt Redemption Act which provides that a decree amended 
under the provisions of sub-section (1) shall be deemed to bear 
the date of the original decree. Such a provision was obviously 
necessary because without such provision a doubt would exist 
as to how future interest could be calculated under an amended 
decree, and too much should not be read into it. 


I do not think it is necessary to discuss at any length the 
question whether in these circumstances a revision application 
is entertainable in this Court, as this Court has fairly consistently 
taken the view that where an appeal is entertainable, whether 
by this Court or an inferior court, from the decree in respect of 
which an application in revision is filed in this Court, the applica- 
tion should not be entertained, whether or no it be held that 
such an application can be entertained. 


The second point on which we have listened to arguments 
is the one which was originally referred to a larger Bench, namely, 
whether a landlord who has made an application under the 
Encumbered Estates Act can also take advantage of section 8 of 
the Debt Redemption Act and get a decree passed against himself 
amended? For myself I am inclined to take the view that in 
the light of the wording of section 8 of the Debt Redemption 
Act there is really nothing to prevent a landlord from getting 
a decree amended under section 8 of the Debt Redemption Act. 
and the real question is whether by so doing, he can derive any 
advantage. Sub-section (1) of section 8 of the Debt Redemption 
Act begins with the words: 

“ Notwithstanding the provisions of any decree or of any law for 
the time being in force, an agriculturist or a workman liable to 
pay the amount due under a decree to which this Act applies passed 


before the commencement of this Act, may apply to the civil court 
which passed the decree or to which the execution of the decree has 
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been transferred, for amendment of the decree by reduction accord- 

ing to the provisions of this Act of the amount due under it... .” 
The opening words evidently release such an application 
from the effect of any prior legislation which might seem other- 
wise to prevent such an application being made or, if made, 
from being allowed. In the light of these words, such an applica- 
tion could not be held to be barred by the provisions of section 


_ 7 of the Encumbered Estates Act. On the other hand, two 


questions will arise, namely: 


(1) After the application has been made under the 
Encumbered Estates Act is the applicant an agriculturist 
liable to pay the amount under a decree to which this Act 
applies? 

(2) Whether such an amendment, if made, can have any. 
effect on the disposal of the claim made by the creditor 

- under the Encumbered Estates Act? 


As regards the first of these two questions, it has been held 
by a Bench of this Court in Sahi Mal Manohar Das v. Iltifatun- 
nissa Begam (1), that— os , 

“in proceedings under the Encumbered Estates Act, it is com- 
petent to a court to reduce the rate of interest even though the 
loan was‘ incurred prior. to the passing of the Usurious Loans Act 
(a conclusion which would follow from the specific provision con- 
tained in section 14 of the Encumbered Estates Act).” 


It was further held that— 


“a decree obtained by a creditor ceases to exist as such when he 
prefers a claim under section 9 of the Encumbered Estates Act. 
The claim has to be adjudicated not upon the basis of the decree 
held by the claimant but upon the basis of the loan which he’ 
originally advanced to the landlord applicant. That this is so is 

' clear from the provisions of sectiéns 14 and 15 of the Act.” 


‘In the course of the judgment it was remarked : 


“It is to be noted in this connection that every claim preferred 

by a creditor ultimately becomes the subject of a decree passed by 

+. the Special Judge. This shows that a decree obtained by a creditor 

prior to the initiation of proceedings under the Encumbered Estates 

‘Act ceases to be operative as a decree when the debt which emerged 

in that decree becomes the subject of adjudication by the Special 

Judge. A claim by a creditor based on a decree stands on the same 

footing as a claim by a creditor on the basis of the loan advanced 
by him.” ‘ / 

(1) L.L.R. [1941] All. 567. 


ALL. ALLAHABAD SERIES 437 


It has been contended -that in the light of this decision after 
an application has been made under the Encumbered Estates 
Act, it is no longer open to the landlord debtor to say with 
reference to a decree included in the list of debts in the court 
of the Special Judge that he is an agriculturist— 

“liable to pay the amount due under a decree to which this Act 
(the Debt Redemption Act) applies.” 


With respect I am inclined to think that the statement in 
Sahi Mal’s case that a decree obtained by a creditor ceases to 
exist as such when he prefers a claim under section 9 of the 
Encumbered Estates Act, goes a little further than is strictly 
justifiable. In the light of the provisions of the Encumberea 
Estates Act itself such a decree can hardly be said to have ceased 
to exist as such when it may resume its existence as it were in 
case, On some ground or other, the application is dismissed by 
the Special Judge or the proceedings are quashed under the 
provisions of section 20 of the Encumbered Estates Act. It 
follows that the effect of the Encumbered Estates Act proceedings 
is rather that a decree becomes suspended and liable to cease to 
exist than that it actually does immediately cease to exist upon 
the preferring of a claim under section 9 of the Encumbered 
Estates Act. It is true that even upon this view the debtor is 
not immediately liable to pay the amount due under the decree, 
nor is the amount immediately payable. But it does not seem 
to me that the very general words contained in the section 
should be qualified by the addition of any such words. The 
amount is due under the decree, although obviously not 
immediately payable as the decree is under suspension, and the 
agriculturist is liable to pay the amount although the liability 
cannot at the moment be enforced. In my judgment, it does not 
follow from the fact that a detree is under suspension that it 
is not open to the judgment-debtor to make an application under 
section 8 of the Debt Redemption Act and to get such amend- 
ment of the decree as may be permissible under that section. 


As regards the second question, I am clearly of opinion that 
in view of the provisions of section 14 of the Encumbered Estates 
Act and of sub-section ( 17) of section 2 of the Debt Redemption 
Act, an amendment of a decree made under the provisions of the 
Debt-Redemption Act is really nugatory and without effect so 
far as the proceedings under the Encumbered Estates Act are 


. 


1945 
Sita Ram 
Ue 
Raj Kumar 


Yorke, 


1945 


Sita Ram 


Us 
Raj Kumar 
‘Lal 


438 * THE INDIAN LAW REPORTS [1946] 


concerned, because once an application’ has been made under the 
Encumbered Estates Act the amount due at the date of the 
application under the Encumbered Estates Act is to be determined 
by the Special Judge in accordance with the provisions of sectior. 
14 of that Act. 

I would, therefore, hold that the present application in 
revision is not entertainable. 


Mauik, J.:—-This revision has been filed under section 115 
of the Code of Civil Procedure against.an order dated the 5th 
November, 1941, passed by the learned City Munsif of Jaunpur 
under section 8 of the U. P. Debt Redemption Act (XIII of 


1940) directing the amendment of the preliminary decree in suit 
No. 555 of 1931. 


The suit in which the above preliminary decree was passed 
had been filed by Sita Ram and others against Raj Kumar Lal 
and others for realisation of money due under three mortgages, 
dated the 8th November, 1923, 17th of May, 1924 and 19th of 
November, 1925, and for the relief that the mortgaged property 
be sold in case the decretal amount was not paid. The suit was 
decreed on 31st of January, 1933, and a preliminary decree in 
favour of the mortgagee decree-holders was passed. 

An Act, known as the U. P. Encumbered Estates Act 
(XXV of 1934), was passed in 1934 to provide for relief of 
encumbered estates in the United Provinces and it came into 
force on 30th April, 1935. The judgment-debtors, who claimed 
to be landlords as defined in that Act, put in an application on 
17th of September, 1935, praying that the provisions of the Act 


be applied to them. The application was sent by the Collector 


to the Special Judge on 29th of May, 1936, and we understand 
the proceedings-under the Act aye still pending in that court. 
Before the Collector had sent the application to the Special Judge 
the decree-holders on 19th of October, 1935, had applied for 
preparation of the final decree for sale. The proceedings for 
preparation of the final decree had, however, to be stayed in 
accordance with the provisions of section 7 of the Encumbered 
Estates Act after the order dated 29th of May, 1936, passed by 
the Collector under section 6 of the Act. 

In the yéar 1940 an Act, known as the U. P. Debt Redemp- 
tion. Act (XIII of 1940) was passed which came into force 
on Ist of January, 1941. Section 8 of the Act provides that, 
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notwithstanding the provisidiisof any-decree or of apy Jaw | 1945 
for the time being in force, ary:agriculturist liable to pay the ‘gim Raa 
amount due under a decree to Which this Act applied, passed py; Smee. 
before the commencement of this Act, ‘could have the decree Ll 
amended by reduction of interest according to-the provisions of 

this Act. On 22nd of September, 1941, the jwigment-debtors aus, 7. 
applied that the decree passed in suit No. 555 of 1931’ be thus 
amended and the amount claimed from them be reduced. “I'he 
decree-holders filed objegtions’to this application on Ist of 
November, 1941. The learned Munsif, however disallowed the 
objections and directed that the decree be amended. It is against 

that order that this revision has been filed. 


It is not denied that the judgment-debors were agriculturisis 
and would have been entitled to the benefit of the U. P. Debt 
Redemption Act if the decree passed in suit No. 555 of 193} 
had not become the‘ subject-matter of a claim under the 
Encumbered Estates Act. : 


It may be necessary for the decisign of this question to 
consider the relevant provisions of the Encumbered Estates Act 
and the Debt Redemption Act. The Encumbered Estates Act 
was passed, as I have already said, in the year 1934 as Act 
_ XXV of 1934. About the same time another Act, known 

as the U. P. Agriculturists’ Relief Act (XXVII of 1934), was 
passed. Under this latter Act “agriculturists” who did not 
, Pay land revenue or local cess beyond a certain limit or were 
> “workmen” as defined in the Act were entitled to substantial 
reduction in interest and to the benefit of being allowed to pay 
their debts by instalments. Under the Encumbered Estates Act 
there was no limit placed on the amount of land revenue that - 
was to be paid by a “landlord*, and any landlord, which term 
included a proprietor of a mahal or of a share of or interest in 
a mahal, an under-proprietor or a sub-proprietor and a proprietor 
of specific plots, could apply for the protection of their’ estates. 
The proceedings were, more or-less, in the nature of insolvency 
proceedings. The landlord had to give a list of his debts and 
a list of his properties. The court first checked the’ list of 
properties and after it had made out a complete list it went into 
the question of the debts due. After both the lists were complete 
they were sent to the Collector, and the Collector liquidated the - 
debts in order of priority as fixed under the Act and in accordanc 
36 aD 7 ; 
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With the provisions of the Act by selling the property, or a suffi- 
cient part thereof, or by granting mortgages or leases. During 
the period that the proceedings under the Encumbered Estates 
Act were pending before the Special Judge it was not open to 
any creditor to proceed against the landlord applicant and his 


debts could be liquidated only in accordance with the provisions 
of the Act. 


Soon after the two Acts, i.e, the Encumbered Estates Act 
and the Agriculturists’ Relief Act; came into force the question 
arose whether the two Acts were mutually exclusive or a landlord 
applicant could have the benefit of both the Acts. A Bench of 
this Court held that a landlord applicant was entitled to have 
the benefit of both the Acts (see the case of Sheo Baran Singh v. 
Ranbir Prasad (1),) which decision was affirmed by the same 
Bench on an application for review, and the decision is reported 
in Ranbir Prasad v. Sheobaran. Singh (2). The point was 
reconsidered by a Full Bench of this Court which overruled those 
decisions, and the decision of the Full Bench is reported in 
Girjesh Bahadur Pal v. Bhagwati Prasad (3). Learned counsel 
has argued that it must “also be held that a landlord who has 
applied for benefit under the Encumbered Estates Act cannot ' 
also claim benefit under the Debt Redmption Act. The decision 
of the Full'Bench turned on the interpretation of section 7 of 
the Encumbered Estates Act, but by reason of the words “not- 
withstanding the provisions of any decree or of any law for the 
time being in force. . .” in section 8 of the Debt Redemption 
Act, which is the later Act, proceedings under this section can- 
not be stayed by reason of section 7 of the Encumbered Estates 
Act. The language of the Debt Redemption Act which has 
replaced the Agriculturists’ Relief Act is not the same and it 
would ‘not be safe, therefore, to go by analogy. It is necessary 
for us to consider the language of the two Acts and to decide 
whether a landlord applicant, who has applied for benefit under 
the Encumbered Estates Act, is entitled to claim the benefit of 
the Debt Redemption Act also. The relevant portion of section 


8 of the Debt Redemption Act under which the application was 
made is in these terms: 


“Notwithstanding the provisions of any decree or of any law for 
the time being in force, an agriculturist . . . liable to pay the 


1) [1938] A.L.J. 541. 1939] A.L.J. 555. 
m Lael (3) LL.R. [1942} All. mt ; a 
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amount due under a decree to’ which this Act applies passed before 
the commencement of this Act, ‘may apply to the civil court which 
passed the decree .. . for the, amendment of the decree by reduc- 
tion according to the provisions of this Act of the amount due under 
it, and on receipt of such applieation the court shall, after notice 
‘to the opposite party, calculate the amount due from the applicant 
in accordance with the provisions of Sections 9 and. 10 and shall 
amend the decree accordingly. . . .” 


The words “a decree to which this Act applies” have been 
defined in section 2, sub-section (6) as meaning ‘‘a decree passed 
either before or after the commencement of this Act in a suit 
to. which this Act applies’, and in section 2, sub-section 17— 


“suit to which this Act applies means any suit or proceeding 
relating to a loan, but does not include proceedings under the 
provisions of the U. P. Encumbered Estates Act, XXV of 1934.” 


Learned counsel for the Opposite party has argued that he 
had not filed before the Special Judge any application for amend- 
ment and therefore the latter part of the definition of a “suit 
to which this Act applies” was not applicable to him. His 
application was to the City Munsif of Jaunpur for amendment 
of the decree passed by that court in 1931 and according to him 
that court was bound to amend the decree under the provisions 
of the U. P. Debt Redemption Act, no matter whether the Special 
Judge would or would not accept the amendment. According 
to him he could get the decree amended by the City Munsif, 
‘then take the amended decree to the Special Judge and ask the 
Special Judge to pass a decree under section 14 of the Encumberéd 
Estates Act and, by reason of section 15 of that Act, to accept 
the amended decree as a decree: binding between the parties. 
In this way, he contends, he could get the benefit of both the 
Acts without in any way contravening the provisions of either 
of the two Acts. : j 


Under section 8 of the Debt Redemption Act, however, an 
applicant can apply for amendment of any decree under which 
he is liable to pay the amount. It is argued on behalf of the 
applicants that the amount is -no longer due under the decree 
as the decree is in a process of suspended animation and is the 
subject matter of a claim under the Encumbered Estates Act. 

’ The decree-holders cannot realise the decretal amount or anv 
part of it so long as the proceedings under the Encumbered 
Estates Act are pending. When a landlord applies under section 
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‘1945 4 of the Encumbered Estates Act giving a list of his debts, private 
"gis Ram’ 20d’ public, and a list of his properties, the Collector has to. 
Raj Kamar forward the application to the Special Judge under the provisions. 

Lal’ of section 6.of the Encumbered Estates Act. On an order being 

passed under section 6 forwarding the application to the Special 
Matiz, . Judge the following consequences, so far as they are relevant 
to this case, follow under section 7 of the Act: 


“(1) (@) all proceedings pending at the date of the said order 
in any civil or revenue court in the United Provinces in respect of 
any public or private debt to which the landlord is subject, or 
with which his immoveable property is encumbered. . . shall be 
stayed, all attachments and other execution processes issued by any 
such court and then in force in respect of any such debt shall be- 
come null and void, and no fresh process in execution shall, except 
as hereinafter provided, be issued. 


(2) After the passing of the said order (order under section 6) 
and until the application is dismissed by the Special Judge urider 
sub-section (3) of section 8 or proceedings under this.Act are quash- 
ed under section 20 or until the Collector had liquidated the debt 
in full under section 23 or section 24 or granted a mortgage under 
section 25 or passed orders under section 27 or ‘section 28, no 
decree obtained on the basis of any private debt incurred by the 
landlord after the passing of the order under section 6 shall be 
executed against any of his property, other than proprietary rights 
in land, which has been mentioned in the notice under section 11. 


. 


(3) After the passing of the order under section 6 and until the 
Collector has declared in accordance with section 44 that the land- 
lord has ceased to be subject to the disabilities of this sub-section 
or until the passing of the order by the Special Judge referred to 
in sub-section (2) of section 44, no decree obtained on the basis of 
any priyate debt incurred after the passing of the order.under sec- 
tion 6 shall be executed against any of the Iandlord’s proprietary 
rights in land mentioned in the notice published under section 
tl rarer 

It would be clear from the provisions quoted above that the 
decree-holders could not, after the order dated 29th of May. 
1936 passed by the Collector under section 6, realise any money 
by execution of their decree. After the application was 
forwarded to the Special Judge the landlord had to file a fresh 
application under section 8 of the Act which is known as a written 
statement given a complete list of his properties and a complete 
list of his debts. Notices were then issued to the creditors” 
mentioned in this application and they were also published in 
the Government Gazette. The creditors had then to file their 
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claims under section 9 within a certair? time provided by’ the 
Act, and if no such claim was filed under section 9, then under 
Section 13 of the Act the debt would be deemed to be completely 
wiped off and if it was a debt due under a decree the decree 
would be deemed to have been satisfied. After the claims are 
filed under section 9, the Special Judge, after he has settled the 
list of properties, has to pass fresh decrees under section 14, sub- 
section (4) which are all simple money decrees and while passing 
a decree under section 14 the Special Judge is not entitled to 
apply the provisions of the Agriculturists’ Relief Act, 1934. 
After the Agriculturists’ Relief Act was repealed and the Debt 
Redemption Act was enacted it was not necessary to amend this 
sub-section as the Debt Redemption Act itself provided that 
the provisions of the Act were not applicable to any proceeding 
pending under the Encumbered Estates Act. In passing a fresh 
decree under section 14, where a claim had already: been the 
subject matter of litigation and a decree, the Special Judge would 
be bound to accept the findings of the court which had passed 
the previous decree except in so far as they were inconsistent 
with the provisions of section 14 (see section 15), and when a 
fresh decree was passed under section 14, the rights which had 
come into existence under a previous decree were extinguished 
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. and were substituted by the rights under the new decree (see 


section 18). , 

It is true that the decree in suit No. 533 of 1931 was not 
extinguished or replaced by a decree under section 14 when the 
application dated 22nd September, 1941 under section 8 of the 
Debt Redemption Act was filed as till then, so far as we know. 
the Special Judge had not passed a decree under section 14 of 
the Encunibered Estates Act. But. so long as the proceedings 
under the Encumbered Estates Act were pending, by reason of 
section 7 of that Act, it was not possible for the decree-holders 
to execute their decree and to realise the amount dite under the 
decree nor were the landlord applicants liable to pay any portion 
of the money due undeS that decree. Under section 8 of the 
Debt Redemption Act an agriculturist was only entitled to apply 
for the amendment of a decree under which he was liable to pay 
the amount due under the decree to which the Debt Redemption 
‘Act applied. The word “due” may mean either owing or pay- 
able. If it means presently payable or realisable, it must be 
held that the amount was not payable or realisable under the 
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decree. The decree w4 no longer an effective decree and it had 
become a claim under the Encumbered Estates Act and the 
claim had to be proved afresh by the production of the decree 
and a fresh decree had then to be passed under section 14 which 
could be the only decree realisable in accordance with the 
provisions of that Act. To my mind, therefore, it is clear that 
section 8 of the U. P. Debt Redemption Act could not apply to 
such a decree which was the subject matter of a claim under the 
U. P. Encumbered Estates Act and which was no longer an 


. effective decree. 


If the mortgagee decree-holders had not put their mortgages 
in suit and obtained a decree on the basis thereof and had gone 
straight to the Special Judge and claimed the money due under 
the mortgages under section 9 of the Encumbered Estates Act 
and the proceedings were pending before the Special Judge for 
passing of decrees under section 14 of that Act, the mortgagors 
could not have applied under section 8 or section 9 of the Debt 
Redemption Act for reduction of interest in accordance with the 
provisions of the latter Act. It does not appear why the mort- 
Bagors should be in a better position and should now be entitled 
to the benefit of both the Acts merely by reason of the fact that : 
the mortgagees had obtained a decree before they claimed the 
amount under section 9 of the U. P. Encumbered Estates Act 
before the Special Judge. 

I am, therefore, of the opinion that the decision of the lower 
court is wrong and it must be held that the applicants were not 
entitled to apply to the City Munsif of Jaunpur for the amend- 
ment of the decree, No. 555 of 1931, so long as the proceedings 
under the U. P. Encumbered Estates Act wére pending. This 
is my answer to the question on the merits. 


The opposite party has raised a preliminary objection that 
no revision lies to this Court and that, to my mind, is a more 
difficult question than the question on which I have expressed 
my opinion above. Learned counsel’y argument is that there 
was another remedy open td the applicants by way of appeal to 
the lower appellate court and we should not, therefore, interfere - 
in revision. As the argument proceeded, however, the original 
submission that we should not exercise our discretion as there 
Was another convenient remedy open to the applicants developed 
into ap argument that we had no power to interfere in revision 
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as an appeal lay to the lower appellate court and our jurisdiction 
to interfere in revision under ‘section 115 was, therefore, barred. 
Section 115 of the Code of Civil Procedure (Act V of 1908) is 
in these words: 

“The High Court may call for the record of any case which has 
been decided by any court subordinate to such High Court’ and 
in which no appeal lies thereto. |. .” “ : 

The argument is that the word “appeal” in section 115 includes 
a second appeal. 


We have to consider firstly, whether an appeal could be filed 
against the order dated 5th of November, 1941 directing the 
amendment of the decree dated 3Ist of January, 1933, and 
secondly, whether the words “in which no appeal lies thereto” 
include a case in which an appeal could be filed in the lower 
appellate court and an appeal from the appellate order could 
then be filed to this Court, ‘ 
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Taking the second point first, the High Court can entertain 


a revision and interfere with an order passed by the lower court 
in the exercise of its revisional jurisdiction if the three require- 
ments of section 115, are fulfilled : (1) that it should be a case 
decided and it should not be an interlocutory order, (2) that 
the lower court should have failed to exercise a jurisdiction 
vested in it by law or should have acted in the exercise of its 
Jurisdiction illegally or with material irregularity, and (3) that 
there should be no appeal to the High Court. It cannot be 
doubted that in the case before us all the three requirements 
are fulfilled. The order passed is not an interlocutory | order 
but is an order that has finally decided certain independent 
proceedings started by an application under section 8 of the 
U. P. Debt Redemption Act and terminated by the order passed 
by the learned City Munsif. If our decision on the first point 
is correct, then the lower court has exercised a jurisdiction which 
is not vested in it by law and has amended a decree which it 
could not amend under section 8 of the U. P. Debt Redemption 
Act. Lastly it cannot be doubted that no appeal could be filed 
to this Court against the order directing the amendment of the 
decree against which order this revision was filed and on the 
date that this revision was filed there was no order of the first 
court or the appellate court from which an appeal could be filed 
to this Court. 
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If a party takes the risk and‘does not file an appeal in the 
lower court but comes up in fevision to the High Court, no 
doubt the High Court may, in its discretion, refuse to entertain 
a revision on the ground that ‘another convenient remedy was 
open to the party. But that is different ffom the proposition 
that. the High Court can in no case entertain a revision where 
a party had a right of appeal to the lower court. The law gives 
a party in certain cases a right to file an appeal, but it cannot 
be said that it is obligatory on him to do so and we must insist , 
on his filing an appeal. Moreover, under section 8, sub-section 
(2) of the U. P. Debt Redemption Act, when a decree is 
amended under that section, the amended decree must bear 
the same date as the old decree. In this case the decree was 
passed in the year 1931 and the amended decree must also bear 
the same date of the year 1931. The period of limitation for 
filing the appeal had, therefore, long expired. No doubt a party 
dissatisfied with the amended decree and wishing to file an 
appeal against it. may apply under section 5 of the Limitation 
Act for extension of time, but so long as such an application has 


. not been granted it must be conceded that he has got no right 


of appeal to the lower appellate court. It must again be, 
remembered that the Civil Procedure Code prefers the term 
“appeal from an appellate decree”, and if a rvision is preferred 
to the High Court after the decision of the case by the lower 
appellate court the revision is against the order of the lower 
appellate court, as the decree of the trial court must be deemed 
to have merged in the decree of the lower appellate court and 
must be deemed to have ceased to have a separate existence. 
Further, as pointed out by Rau, J. in Naphar Chandra Sardar v. 
Kali Pada Das (1) the words “in which no appeal lies thereto” 
‘must mean in which no appeal lies to the High Court, and at 
this moment when the matter has arisen before us the case has 
not reached a stage when the next appeal, whether first or second, 
is to the High Court. There seems to be no justification for 
interpreting the words “in which no appeal lies” as equivalent 
to the expression “in which no appeal lies or may in future lie.” 
As I have already said, in the case. before us, no appeal could. 
be filed even in the lower appellate court unless that court 
granted an application for extension of time under section 5 of 
the Limitation Act. I see no reason or justification for restricting 
(1) LL.R. [1940] 1 Cal. 393. : 
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the jurisdiction of the High Court by interpreting the word 1945 
“appeal” as ihcluding a problematic second appeal, as the exercise “Gi, Ram” 
of the revisional jurisdiction of the High Court is alway discre- Raj Kamar 
tionary, and where a. party may have a convenient remedy by way Lal 
‘of appeal to the lower appellate court this Court can always 

refuse to entertain or interfere in revision. Malik, J. . 


Learned counsel for the Opposite party has drawn our atten-. 
tion to two recent decisions of this Court where the word “appeal” 
in section 115 was interpreted to include a second appeal. 
The first is a decision reported in Beni Madho Ram v. 
Mahadeo Pandey (1). No reasons are given for the view 
expressed and the point has been more or less assumed. The 
rest of the judgment shows that the observations were in the 
nature of an obiter, as their Lordships went on to hold that there 
was no ground for interference in revision. The other case is 
Radha Mohan Datt v. Abbas Ali Biswas (2). A reference to 
the facts of that case would clearly show that the point did not 
arise at all and the observations were merely in the nature of 
an obiter. 


The next point for consideration is whether an appeal lies 
from an amended decree. The Civil Procedure Code nowhere 
in express terms makes any provision for an appeal from an 
amended decree., It has been well settled that after a judgment 
has been signed, sealed and delivered, the decree passed thereon. 
is final so far as the court passing that judgment is concernec: 
and it has no right to interfere or amend the judgment or the 
decree except to the extent of correcting clerical or arithmetical 
errors in the judgment or the decree. The court passing the 
decree can amend that decree in proceedings for review under 
section 114 and order XLVI of the Code. Where a perso 
aggrieved from a decree has applied for review'and the court 
has granted the application, an appeal is provided for agairst 
that order under order XLIII of the Code on grounds men- 
‘tioned in order XLVII, rule 7. On the application for 
review being granted and the case being reheard the origina! 
decree is replaced by the new decree against which an appeal 
‘may be filed under section 96-and in that appeal the order granting 
review may again be challenged as provided for by order 
‘XLVII, rule 7. The courts having very limited power of 

(1) £1980] A.L.J. 924. (2) (1981) LL.R. 53 All. 612. 
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amendment under section 152 it was not necessary to provide 
for separate appeal after the amendment. If there was no 
question of limitation, an appeal could be filed under section 
96 against a decree at any time and after the amendment the 
party aggrieved could file an appeal from the amended 

decree. The question of limitation creates difficulty as the 
amended decree bears the date of the original decree. The 
authorities are all one way that where porporting to act under 
sections 151 or 152 a court had made a substantial amendment 
which had affected the rights of a party, the party affected there- 
‘by could appeal against the amended decree and apply under 
‘section 5 of the Limitation Act for extension of time. And if 
it was clear that the real grievance of the appellant was against - 
the amendment. the court would grant the application under 
‘section 5 of the Limitation Act for extension of time; but where 
‘the real grievance was against the original decree and the order 
of amendment, was merely an excuse put forward for condona- 
tion of the delay, then the Court would refuse to grant exten- 
‘sion of time. On an application under section 5 of the Limits- 
tion Act being granted the appeal would be admitted and the 


whole case would then be open before the appellate court ind 


the appellate court could not confine the arguments only to that 
portion of the appeal which related to the amendment. 


The Debt Acts have given the courts extended power of 
amendment, while they have not made any separate provision 


‘for appeal against an amended decree. Section 8 (2) of the 


U. P. Debt Redemption Act provides that a decree amended 
under the provisions of sub-section (1) shall be deemed to bear 
the date of the original decree. It would be in rare cases that 
an appellant desirous of filing an appeal against an amended. 
‘decree would find that the period of limitation had not vet 
expired. An appeal against the amended decree would have to 
be filed under section 96 with an application under section 
5 of the Limitation Act for extension of time. Such applica- 
tions would no doubt be considered on the same principles 
which have been set out by me above and which are now so wel! 
established. Even if it were to be conceded that an appeal could 
‘be filed from the amended decree, I see no reason why it should 
not be possible for the party aggrieved by the order to file a2 
revision in this Court against the order directing amendment of 
the decree. This point arose in the year 1885, and on a 
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difference of opinion betweén OLpFIELD, J, and Maumoop, J. 
the matter was referred to the rest of the Court consisting of 
the learnd Curer Justice and three learned Judges. The Full 
Bench agreed with MauMoon, J. [See Surta v. Ganga (1) and 
Raghunath Das vy. Raj Kumar (2). In the first case Raghunath 
Das v. Raj Kumar (3), the defendant had applied for amendment 
of a decree in regard to costs. This application was allowed by 


the court passing the decree. An application in revision was: 


filed to this court under section 622 (which now corresponds to 
section 115), C.P.C. of 1882 on the ground that the learned Judge 
filed to this Court under section 622 (which now corresponds to 


- section 115) of 1882 on the ground that the learned Judge: 
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OLDFIELD was of opinion that the decree as amended was the: 


decree in the suit and therefore an appeal lay from it under the 


provisions of section 540 (which now corresponds to section 96): 
when the validity of the amendment could be questioned. He: 
was, therefore, of the opinion that as an appeal lay to the High: 


Court no application in revision could be entertained. Mr. 
Justice MaHMoop, on the other hand, was of the opinion that 


the proceedings for amendment of the decree were separate 


proceedings and ended in the order directing the amendment of 
the decree. These proceedings must be conégidered as a case 
decided by the order and as the order was passed without jurisdic- 
‘tion a revision was entertainable in this Court. The matter 
again came up before the same Bench in another case, Surta Vv: 


Ganga and the two learned Judges stuck to their respective’ 
views expressed in the previous case. Both these cases were: 
thereupon referred to a Full Bench, and the decisions of the Full: 
Bench dre reported in Raghunath Das v. Raj Kumar and in: 
Surta v. Ganga. The Full Bench consisting of PETHERAM,. 


C.J., StRaicHT, J., BRopHURST, J. and TyrreLt, J. agreed with 
Maumoop, J. Learned counsel for the opposite party has urged 
that the Full Bench merely accepted the judgment of ManMoon,, 
J. and Maxmoop, J., did not- notice the ground on which 
OLpDFIELD, J., had held that no revision lay to this Court, his 
ground being that an appeal could be filed to this Court from 
the amended decree and in that appeal the validity of the order 
directing amendment could be questioned. The fact that an 
appeal could be filed against the amended decree can admit of 


(1) (1885) ILL.R. 7 All. 875. (2) (1885) ILL.R. 7 All. 876. 
(3) (1885) LL.R. 7 AN. 276. ¢ (4) (1885) LL.R. 7 ATL. 411. 
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mo doubt. As I read the judgment of Manmoon, Ji, his judg- 
ment. means that even if an appeal could be filed from the 
amended decree there was no reason -why the High Court should 
not entertain a revision from an order directing that the decree 
be amended. The. law must be deemed to have been settled 
to that effect about sixty years back and this Court has consistently 
acted on that decision. I do not find any reason why we should 
make any departure from such well settled principles. Apart 
frorh anything else, even on the ground of stare decisis I would 
hold that a revision against an order directing amendment of 
the decree was entertainable. In any case, the judgment of the 
Full Bench, reported in I. L. R. 7 All. referred to above, being 
of five Judges, I do not think this Bench is competent to overrule 
‘that decision, specially as there is a difference of opinion on the 
‘point. 

Learned counsel for the opposite party has argued that an 
order granting or refusing an application under section 8 of the 
U. P. Debt Redemption Act is a judgment which must be followed 
-by a decree. In other words, the order directing amendment 
leads to two results, firstly, there must be a decree bearing the 
date of the order to the effect that the previous decree in the suit 
be amended, and secondly, amendments should be made where 
necessary in the previous decree. It is argued that an appeal 
can be filed under section 96 against the decree directing or 
refusing amendment and as that decree would bear the date 
of the order no question of filing an application under section 
5 of the Limitation Act would arise. In support of the above- 
view stress is laid on the definition of the word “decree” in 
section 2, sub-section (2) of the Code of Civil Procedure. The 
relevant portion of that section is that— ; 

“decree means the formal expression of an adjudication which, 
so far as regards the court expressing it, conclusively determines 
the rights of the parties with regard to all or any of the matters in 
controversy in the suit... .” F : 

It is argued that the question in the suit was how much the 
plaintiffs were entitled :to get from the defendants. That was 
decided by the decree. The Act, however, gave the judgment- 
debtors a right to have that matter re-opened. The question 
before the court, after the application by the judgment-debtors, 
again. was what was the amount for which a decree could be 
passed in favour of the.decree-holders and a decision of this 
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matter is in controversy in the suit and therefore a judgment on. 


*WSUld be.that after the order directing an amendment there would 
be two decreés in the suit, one, the decree directing that the 
Previous decree be amended, and the other, the amended decree 
itself. It is no doubt true that there is nothing in the Code which 
says that there must be one decree passed in a suit and it may 
be possible to conceive, in very exceptional cases, of more than 


‘which a decrée should follow. The result of accepting this view 


‘One decree in one suit. . But to say that there should be a separate’ 


‘decree for every adjudication which varies by way of amendment 
the amount found previously due appears to me to upset the 
well settled ideas as regards the meaning of the term “suit” and 
the term “decree”. The word “suit” has not been defined, 
In Hansraj Gupta y. The Official Liquidators of the Dehra Dun- 
Mussoorie Electric Tramway Co. Ltd. (1) the question arose 


a suit, and their Lordships observed at page 183: 


“The word ‘suit’ ordinarily means, and apart from some con- 
text must be taken to mean, a civil proceeding instituted by the 
presentation of-a plaint.” 

The plaint in the case before us was presented in the year 1931 
and was numbered and registered as suit No. 555 of 1931. ‘The 
‘decree which finally determined the Tights of the parties so far: 
as the court passing the decree was concerned was passed on 31st 
of January, 1933. The application to amend the decree which 


granting or dismissing it would not be considered to be a fresh 
decree. What a suit or a decree means is well known: Where 


the legislature intended to make a departure from. that well-, 


known meaning, it has mentioned the exceptions in the defini- 
tion itself, for example: 
“It shall be deemed to include the rejéction of a plaint and the 


determination of any question within section 47 or Section 144, 
but shall not include— 


(2) any adjudication from which an appeal lies as an appeal 
from an order, or é 


(6) any order of dismissal for default.” : 
‘In Act VIII of 1859 there Was no section defining the word 
“judgment” or the word “decree.” Sections 183 and 188 directed. 
(1) (1982) LER. 54 AML 1067. ° 
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‘what a judgment should contain and section 189 referred tac 


decree. From those sections it is clear that a suit terminated 
with the judgment and the decree followed the judgmetit. That 
this was the meaning of the word “judgment” is made cleat By 
the definition of that word in section 2 of Act X of 1877. © “Fuad 
ment” was defined as meaning “the statement given by the Judge 
as the grounds of the order or decree by which‘a suit or other 
judicial proceeding was determined.” This definition ‘was 
amended in the year 1879 when “decree” was defined as meait- 
ing “the formal expression of an adjudication upon any right 
claimed or defence set up in a civil court, when such adjudication,, 
so far as regards the court expressing it, decided the suit or 
appeal”, and ‘‘judgment” was defined as meaning ‘“‘the statement, 
given by the Judge of the grounds of a decree or order:”. “Those 
definitions were retained in Act XIV of 1882. It would ‘be clear 
from the above definitions that the decree was expected to decide 
the’ suit-ot appeal. Under section 2, sub-section (2) of .Act V 
of 1908, a “dectee” now is defined as “‘the formal expression of 

ati adjudication ‘Which, §o ‘far us regardé the court expressing it, 
coriclusivély determines the rights of the parties with regard to 
all or any of the matters in controversy in the suit and may be 
either preliminary or final,” and a “judgment” has been defined 
in section 2, sub-section (9) as “the statement given by the Judge 
of the grounds of a decree or order.” These definitions must be 


“read along with section 33 of the Code which reads as follows: 


“The court, after the case has been heard, shall pronounce: 
judgment, and on such judgment a decree shall follow.” 
Order XX, rule 1 of the Code of Civil Procedure lays down: 
¢* The court, after the case has been heard, shall pronounce judg- 
ment in open court, either at once or on some future day, of which’ 
« + due notice shall be given to the parties or their pleaders.” : 
‘Order XX, rule 6 is in these terms: 
“The decree shall agree with the judgment; it shall contain the 
number of the suit, the names and descriptions of the parties, and 
particulars of the claim, and shall specify clearly the relief granted 
or other determination of the suit.” 
and then Order XX, rule 7 says: 
“The decree shall bear r date the day on which the judgment was 
pronounced, . . .” 
To my mind, the an “with aed to all or any of the matteti 
in controversy in the suit in section 2, sub-section (2), & 
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do not mean that there can be separate decrees for each matter 
in controversy in the suit. Those words have been introduced 
to make it clear that no court is bound to decide all the matters 
in controversy in the suit if it is not necessary to do so to 
conclusively determine the rights of the parties. I am, therefore, 
of opinion that an adjudication under section 8 of the U. P. Debt 
Redemption Act directing that a decree be amended cannot be 
. treated as the basis of a separate and independent decree. This, 
to my mind, is made absolutely clear by sub-section (2) of section 
8 of the Act which lays down that the amended decree shall bear 
the date of the original decree. An amended decree, as I have 
already held above, is still a decree and, as such, it is appealable 
under section 96. If the period of limitation has not expired, 
‘then no doubt an appeal would lie as a matter of Tight and 
the appellant would also have the right to challenge the order 
of amendment. If, however, the period of limitation has expired, 
the party aggrieved by the amendment can file an appeal with 
an application under section 5 of the Limitation Act which no 
doubt will be granted if his main grievance is against the amend- 
ment and is not making the amendment merely an excuse for 
filing an appeal which had clearly become time-barred. To my 
mind, section 8, sub-section (2) of the U. P. Debt Redemption 
Act makes it quite clear that, when a decree is amended under 
the provisions of section 8 of that Act, the legislature did not 
intend that it should be treated as a new decree. If that were. 
the intention it was not necessary for the legislature to have used 
the word “amend” all through that section. 

In any view of the matter, I am clearly of the opinion. that 
the revision is entertainable. I would, therefore, allow this 
revision and set aside the order of the learned City Munsif with 
costs in both the courts: ! 

.» By THE Court:—The application in revision is dismissed, 
but in the circumstances of the present case, we direct the parties 
to bear their own costs in this Court. 
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APPELLATE CIVIL 





Before Justice Sir James Allsop and Mr. Justice Malik 


1945 SUNDER (PuiaintirF) v. KANDHAIYA LAL AND 
November, 1 ANOTHER (DEFENDANTS)* 


Suits Valuation Act (VII of 1887), section 11—When applicable 
Section 11 of the Suit Valuation Act applies to cases were there has 
been an over-valuation or under-valuation of a suit. It does not apply 


to cases where a suit has been properly valued and the plaint is then pre- 
sented in a court which on the face of it has no jurisdiction to deal with 


the suit. 
Mr. Sri Narain Sahai, for the appellant. 
Mr. B. Mukerji, for the respondents. 
. The judgment of the Court was delivered by: 


Ausop, J.:—This is an appeal against an order of remand. 
Mst, Sunder instituted a suit against her co-widow, Mst. Mitthani, 
in order to obtain a declaration that a deed of gift executed by the 
Jatter was not binding upon her. She valued the suit at Rs.2,000 

"and instituted it in the court of a Munsif who had jurisdiction 

~ only up to that limit. An objection was taken by the defendants 
that the proper valuation was Rs.4,000 but that point was decided 
against them. However at a later stage Mst. Mitthani died and 
then Mst. Sunder amended her plaint and added a prayer for an 
injunction which she valued at Rs.100. In the circumstances at 

+ that stage the valuation of the whole suit became Rs.2,100 on the 
face of it. “The Munsif proceeded to decide the suit. An objec- 
tion was taken in the lower appellate court that he had no jurisdic- 
tion to do so. That objection was upheld and the learned Judge 
of the lower appellate court has passed an order of remand. 

In appeal against that order it is urged that the learned Judge 
did not apply the provisions of section 11 of the Suits Valuation 
Act. In our judgment this objection is not well’founded. Sec- 
tion 11 of that Act applies to cases where there has been an over- ; 

‘yaluation or under-valuation of a suit. It does not apply to 
cases where a suit has been properly valued-and the plaint is then 
presented in a court which on the face of it has no jurisdiction to 
deal with the suit. Our attention has been drawn by the appel- 
lant to the cases of Dalip Singh v. Kundan Singh (1) and Wahid- 
ullah vy. Kanhaiya Lal (2), but we do not think that these cases help 








“First Appeal No. 118 of 1944, from an order of ‘Moti Lal Srivastava, Judge, Small 
Cause Court of Cawnpore, dated the 29th of February, 1944. 
(1) (1914) LL.R. 86 All. 58. (% (1903) LL.R. 25 AL. 174. 
° 
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the appellant. They are cases where there was in fact an under- 
valuation. They are not cases where the plaint was properly 
valued and yet a court assumed jurisdiction which it did not have 
on the face of the plaint. It is true that in these cases the learned 
Munsif found that the valuation of the property in suit was above 
the limit of his jurisdiction, but there is nothing to show that the 
plaint was amended so that it would appear on the face of it that 
he had no jurisdiction. We have examined the records in this 
Court of the case of Dalip Singh v. Kundan Singh and we find that 
the decision of valuation in the Munsif’s court had: nothing to do 
with jurisdiction. It was a case of pre-emption and the market 
value was one of the substantial issues in the case. However in 
both the cases which have been quoted to us there was on the face 
of it an under-valuation, whereas in the case with which we are 
now dealing there was no question of under-valuation involved 
after the plaint had been amended and the relief for an injunction 
had been added. The facts of this case do not bring it within the 
ambit of section 11 of the Suits Valuation Act. We, therefore, 
distniss the appeal with costs. 





Before Justice Sir James Allsop and Mr. Justice Malik 
CHIRANJIVE LAL (PLaintirF) v. MITHANA DEVI 
AND ANOTHER (DEFENDANTS)* 


Court Fees Act (VII of 1870), schedule I, article 17(vi)—Relief for the 
appointment of receiver—Court fee payable, 


Where the relief in a suit was for the appointment of a receiver to 
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take charge of moveable and immoveable Property, held that as the value” 


of the appointment of a receiver would not be estimable, a fixed court- 
fee should be paid under the provisions of article 17(vi) of schedule II 
to the Court Fees Act. 
Mr. Babu Ram Avasthi, for the appellant. 
Mr. M. L. Chaturvedi, for the respondents. 
Mr. Brijlal Gupta, for the Crown. 
The judgment of the Court was delivered by: 
A.xsop, J.:—This is an appeal against an order dealing with 
a matter of court-fees. The property in suit belonged to one 
Kanauji Lal who died in the year 1937. He was succeeded by 
his mother, Mst. Mithana. This lady and her deceased hushand, 
‘Shiva Prasad, had two other sons, the plaintiff, Chiranjive Lal, 





“First Appeal No. 204 of 1943, from an order of H. P. Asthana. Civil] Ydce of 
Jarrukhahad dated the 14th -f 4.031 tnan 
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and one of the defendants, Mizaji, Lal. The plaintiff instituted 
the suit in order to get two reliefs on the allegation that Mst. 
Mithana was wasting the corpus of the property which had_ passed 
to her from Kanauji Lal. One relief was for an injunction res- 
training her from transferring certain postal certificates. The - 
value of these certificates was Rs.1,750. There is no dispute that 
the plaintiff had to pay a court fee on one-tenth of the value, that 
is on Rs.175. The other relief was for the appointment of a 
receiver to take charge of other moveable and immoveable pro- 
perty. In tht plaint originally for purposes of jurisdiction the 
value put on this property was in the neighbourhood of Rs.30,000, 
but at a later stage the plaintiff made an application for amend- 
ment showing that it was worth Rs.5,000. The question arose 
what court fee should be paid on the second relief. The learned 
Judge seems to have assumed without argument that the court 
fee should’be paid ad valorem on the value of the property of 
which the receiver was to take charge. We have not been shown 
any justification for this conclusion. It seems to us that the value 
of the appointment of a receiver is not really estimable. Our 
attention has been drawn to the case of Manmatha Nath Biswas v. 
Rohilli Moni Dasi (1); where the learned Judges expressed. the 
same opinion. As the value of the appointment of a receiver 
to the plaintiff is not estimable, that is, as it is not possible to 
estimate the money value of the subject matter, we think that a 
fixed court fee should be paid on the second relief under the 
provisions of article 17(vi) of schedule II to the Court Fees Act. 
‘That being so, the provisions of article 1-of the. first schedule 
do not apply. Section 7 of the Act is also not applicable, as it 
is intended merely to define the valuation to be put to reliefs when 
court fees are to be paid ad valorem. We, therefore, allow the 
appeal and hold that the court fee payable on the first relief is” 
ad valorem on Rs.175 and on the second relief a fixed court fee 
under the second schedule. The learned Judge rejected the 
application for amendment of the valuation for purposes of 
jurisdiction, and a ground of appeal has been taken that the 
amendment should be allowed, but that is not a question which 
arisesyunder the provisions of section 6-A of the Court Fees Act 
under Which this appeal has been filed. We, therefore, pass no 
order on that point. The costs of this appeal shall abide the 
result and shall be included in the costs of the trial court. 


(1) [1905] LL.R. 27 All. 406. 
wef! 
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Before Mr. Justice Sinha and Mr. Justice Bennett 


KAILASH NATH (PLaintieF) v. TULSHI RAM anp OTHERS 
(DEFENDANTs)* 
1945 
Contract—Agreement to sell by Hindu father—Suit for Specific perform- Novernber, 1 
ance decreed—Son’s suit for declaration that the decree was null and 
void as against him—Adequacy of price how far material, 





Even though the consideration was devoted to the payment of just 
debts, it is not open to a Hindu father to sacrifice family property for an 
inadequate consideration. This being so, he has no right to enter into 
an improvident transaction and any decree passed on the basis of an agree- 


upon his sons. 


Dr. K. N. Katju, Messrs. Sri Narain Sahai, and P. C. Chatur- 
vedi, for the appellant. 


Mr J. C. Mukerji, for the respondents. 


The judgment of the Court was delivered by: 

Sinna, J.:—This is an appeal by the plaintiff whose suit for 
a declaration that the decree in suit No. 49 of 1939 is null and 
void as against him, was dismissed by the learned Civil Judge of 
Cawnpore. The property in dispute is a house in the city of 
Cawnpore. The plaintiff is the son of one Ram Narain, who is 
the son of Maiku Lal. Maiku Lal had admittedly purchased ° 
the house for Rs.40,000 in the year 1925. On the 8th of Decem- 
ber, 1938, Ram Narain entered into an agreement of sale with 
Ajodhiya Prasad for a sum of Rs.30,000. A suit for the specific 
performance of this agreement was brought and decreed by the 
learned Civil Judge. The decree was put in execution and the 
formal delivery of Possession was made on the 17th of September, 
1941. Before however, actual delivery of possession could take 
place, the ptesent suit was instituted on that very day, i.e. the 17th 
of September, 1941, with the relief mentioned above. , 


’ The plaintiff's case, in brief, was that the house was worth 
about Rs.40,000 and his father had entered into this transaction 
without any legal necessity or justification. He charged his father 
with immorality, but, as the learned counsel for thc appellant has 
noi pressed this point, we might dismiss it from our consideration. 
The learned Civil Judge has held that the value of the house; on 
the date of the agreement to sell, was Rs.30,000 and that the 








*First Appeal No. 325 of 1942, from a decree of S. M. Munir, Civil Judge of Cawnpore, 
dated the 16th of Februdty, 1942, : 
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agreement was a good agreement. In this view of the case he 
dismissed the suit. 

The plaintiff has come before us in appeal. ‘The first question 
is whether he can put the defendants to proof of legal necessity 
or he can succeed only if he proves illegality or immorality of the 
debts which formed the consideration of the agreement to sell. 
It was held in Jagdish Prasad v. Hoshyar Singh (1) that, if a suit 
is brought before the sale, it is for the alienee to prove legal neces- 
sity. It is, however, not clear whether by sale their Lordships 
intended an auction-sale or a sale by private treaty or a sale of 
the character of the sale in the present case. The learned counsel 
for the appellant contends that “sale” must mean an auction sale. 
The learned counsel for the respondents, however, contends that 
it might mean any sale—a sale at an auction or one by private 
treaty or a sale in pursuance of a decree in a suit for specific per- 
formance of the contract. The point is not free from difficulty, 
but the case can be decided on another basis. Even in the case 
of an auction sale, their Lordships of the Judicial Committee 
have drawn a distinction between the purchaser, who is a stranger 
to the suit or the decree, and the purchaser who is a party. In 
Muddun Thakoor vy. Kantoolal (2), and Suraj Bansi Koér v. 
Sheo Proshad (3) their Lordships have drawn a clear distinction 


“between the tio classes of cases. The broad proposition has been 
‘put in these terms by Mulla in his Hindu Law (9th edition), 


section 294 B, at page 348: 


“ Purchasers at an execution sale, being strangers to the suit, if 
they have no notice that the debts contracted for an immoral pur- 
pose were so, are not bound to make inquiry beyond what appears 
on the face of the proceedings.” ; 

‘ The present is not a case of a stranger to the suit or a decree. 
Indeed; the sale has been made in pursuance of a decree. 

A somewhat similar question arose before their Lordships of 
the Privy Council in Ram Charan Lonia y. Bhagwan Das Maheshri 
(4). The facts briefly were these: 

One Gopal Das and four of his sons made a mortgage in favour 
of one Manik Chand for a sum-of Rs.10,500. On the 16th of July, 
1912, Gopal Das entered into an agreement of sale with Mst. 
Muhammad-ur-nisa with respect’ to a sixteen anna share of one 
of the villages mortgaged. This sale was to be completed in 
a month and Rs.502 were paid to Gopaldas by way of deposit. 


(1) (1929), 1-L.R. 51 All. 136. (2) (1874) 14 Beg. L.R. 187=1 LA. 521. 
(1879) LE.R. 5 Cal. 148(171). (4) (1926) LL.R. 48 All. 443 
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The contract remained inoperative up to July 1915, when it was 
brought to an end by an order made at the instance of the pur- 
chaser for return of her deposit and interest. On the 3rd of 
September, 1912, Gopal Das and four of his sons entered into an 
agreement of sale with Ram Charan Lonia. This agreement 
related to the entire mortgage property and the purchaser were 
to retain the money due on the mortgage of the 10th of July, 1909, 
and were to account to the vendor for the balance of the purchase 
price. The sale deed was to be executed in thirty days and Rs.500 
were paid in advance. Neither of the two agreements mater- 
ialised. On the 31st of August, 1915, Ram Charan brought a 
suit for the specific performance of his contract of sale. Tt was 
decreed ‘by the Subordinate Judge on the 10th of February, 1917, 
and his decree was affirmed by the High Court on the 6th of 
March, 1919. Pending the appeal in the High Court possession 
was delivered to Ram Charan under an order of the Subordinate 
Judge. dated the 12th of May, 1917, and a formal sale deed was 
executed by the Judge on the Ist of November, 1917. According 
to the terms of the deed a sum of Rs.21,818-14 was due on the 
Ist of November, 1917, on the mortgage of the 10th July. 1909, 
and after deducting this amount and Rs.500, paid to Gopaldas 
in advance, Rs.189-12-10 alone remained for payment to Gopaldas, 
Ram Charan, however, did not pay off the mortgage of the 10th 


of July, 1909 until the 4th of September, 1919, when he deposited. 


in court a sum of Rs.23,200 due due on that mortgage and it was 
paid off. On the 7th of September, 1916. the sons of Gopaldas, 
who had not joined the sale, brought a suit for a declaration 
that the agreement to sell was not binding upon them. The 


Subordinate Judge dismissed the suit. The High Court, on’ 
appeal, decreed it subject to certain conditions, as it was of- 


opinion that the agreement to sell was not justified by legal 
necessity. Their Lordships of the Privy Council affirmed the 
decision of the High Court through for different reason, even 
though they found that— 

“Manik Chand had not so far begun to press for payment either 
of principal or interest,.but the amount charged upon the property 
was automatically increasing at a great rate. No funds were avail- 
able to stay the no longer remote possibility oft all value in the 
equity of redemption being extinguished; money also was needed 
for payment of other trade debts that had accrued, as well as for the 
development of the family cloth business then recently initiated. 
In these circumstances. a transaction even involvine the djsnosal by 
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Gopaldas of this entire immoveable family property might well be 
justiffable and be binding on the whole family, provided the pro- 
perty was not sacrificed for an inadequate price and provided the 
consideration was calculated to relieve the necessity, the existence 
of which called for the disposition.” (The italics are ours). 


It is, therefore, obvious that the adequacy of the price was a 
factor emphasised by their Lordships and that it was not merely 
enough that the consideration was calculated to relieve the neces- 
sity. Both conditions were to co-exist. 

+ Even though. the’ consideration was devoted to the payment of 
the just debts of Maiku Lal and Ram Narain, it was not open to 
the latter to sacrifice the family property for an inadequate consi- 
‘deration. In the case before their Lordships the vendees had. 
under a sale deed executed under the orders of the court, been 
placed in possession. This did not prevent their Lordships from 
setting aside the transaction on the ground that it was an improvi- 
dént transaction. 

It is, therefore, open to us to take into consideration the 
market value of the property and to see whether Ram Narain 
agreed to sell it for its proper value or sacrificed it for an inadequate 


‘consideration. As for the market value of the property on the 


date of the agreement to sell, i.e. on the 8th of December, ‘138, 
a number of witnesses were examined by both parties. The 
defendants examined two witnesses, Gauri Shankar and Ram 
Charan. Gauri Shankar said that the property was, on the date 
of the agreement, worth Rs.28,000 or Rs.30,000. Ram Charan 
said that it was worth Rs.30,000. He, however had to concede 
that it was in the occupation of Tatas and séme‘other tenants. 
‘The former paid Rs.150 and the latter Rs.25.". The total rent 
fetched by this house was, therefore, Rs.1'75.! os 

‘The plaintiff, on the other hand@;eXdminéd’ a” number of 


* e 4 > 
' Withésses. Sumer Ram said ‘that the house was sworth about 


Rs.50,000 and that he was prepared to purchase it for that amount. 
Kirpa Shankar also gives the’ same as the value of the house, i.e. 
Rs.50,000. Bindeshri is yet another witness who also says that 
its value is Rs.50,000 and that there has been no increase in the 
rent of houses between the date of the agreement and the date of 
his examination, i.e. the Ist of December, 1941. Gokal Chand 
has definitely stated that Rs.40,000 was the value of the house 
two und a half or three years before the date of the examination, 
ive. the 2nd of December, 1941, which means that -this was the 
value about the time of the agreement itself. The truth 
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must, therefore, lie somewhere between the two estimates— -the 
plaintiff's and the defendant’s. What, however, is important is 
- that Maiku Lal had purchased it for Rs.40,000 in the year 1925 
and on the Ist or 2nd of December, 1941, two of the witnesses 
examined by the plaintiff were prepared to purchase it for 
Rs.50,000. Bearing these offers in mind and making every 
allowance for the fluctuations in the market it is impossible to 
say that the value of the property in December, 1938, was only 
Rs.30,000. It is, therefore, obvious that the transaction was an 
improvident transaction and could not bind the sons. Ram 
Narain, therefore, had no right to enter into such a transaction 
and any decree passed on the basis of the agreement of sale is not 
binding upon the present plaintiff. 
We, therefore, allow the appeal, set aside the decree of the 
court below and decree the plaintiff's suit. 
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It now remains to consider the precise form of the decree which , 


should be passed by us. As their Lordships of the Privy Council 
remarked in the case noted above at page 628,” the court, being 
seized of the whole matter, should make such an order as may 
terminate the controversy and do justice between the parties”. As 
a result of this decree the sum deposited by Ajudhiya Prasad in the 
court of the Civil Judge Cawnpore, viz. Rs.27,500, will be 
available to the defendants and they can take the necessary steps 
for 1ts withdrawal. If that sum is not available to the defendants, 
this amount will constitute the first charge upon the house in 
dispute. They are entitled to-a further sum of Rs.2,500. Mr. 
Sri Narain Sahai; the learned counsel for the plaintiff-appellant, 
agrees that he shall pay this sum of Rs.2,500 to the defendants 
within three-months from this date. ; 

In the circumstances vf the case,"we think that this isea fit 


case in which the’ parties should bear their own costs throughotie: * 
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Companies Act (VII of 1913) as amended by the amending Act of 1936, ° 


section 235—Company in liquidation—Misfeasance proceedings against 
former directors and officers—Period of limitatian. : 
Held that notwithstanding the amendment of section 235 of the Indian 


Companies Act, 1913, effected in 1936 the official liquidators of a bank . 
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are entitled to have the conduct of any promoter, director, manager or 
officer of the Bank examined under that section and to claim compenisa- 
tion for the wrongful act of any such person discovered and proved as a 
result of such enquiry notwithstanding that a cause of action on that act 
would in a suit by the company itself have been barred by the law of 
limitation in force prior to the coming into operation of the amendment 
provided nevertheless that the express provisions as to limitation of the 
amended section 235(1) of the Indian Companies Act, 1913, are them- 
selves observed. 

Held further that three general propositions which are supported by 
too great a weight of authority are these. The first is that the whole of 
the process prescribed by section 235 of the Companies Act to be 
followed by a liquidator in respect of the investigation of misfeasance in 

a winding up is itself a matter of “ procedure”. Secondly, that a law of 
limitation fixing a period within which a ‘particular remedy is enforced, 
if at all, by a suit is itself a matter of “ procedure ”, and, thirdly, that the 
general principle that statutes are not to be held to act retrospectively 
unless an express intention to that effect is manifested applies only where 


‘the matter in question is one affecting an existing right in the sense of 


a substantive right and not where it affects a mere matter of procedure 
only. 

Messrs. G. S. Pathak, and J. Swarup, for the applicants. 

Drs. N. P. Asthana, K. N. Katju, M. N. Agarwala, and Messrs. 
P. L. Banerji, Bishambhar Nath, Man Singh, Gopal  Behavi, 
Krishna Sahai, K. Kirti, B. D. Gupta, Gopinath Kunzru, M. L. 
Chaturvedi, R. C. Ghatak, S. N. Misra, Chaturbhuj Sahai, K. C. 
Mital, B. L, Dikshit, Gopalji Mehrotra, Satya Narain Prasad, 
Jankt Prasad, Harnandan Prasad, J. C. Mukerji, Shambhu Prasad, 
K. N. Srivastava, 8. K. Verma, S. Zakir Ali, H. P. Agarwala, G. P. 
Bhargava, N. D. Pant, Walter Dutt, S. N. Agarwala, K. N. Sinha, 
Krishna Shanker and B. R. Avasthi, for the opposite parties. 

The following judgments were delivered: : 

Braunp, J.:—We are to decide an important preliminary 
issue bearing on a misfeasance application under section 235 of 
the Indian Companies Act, 1913, in the matter of the Benares 
Bank Ltd., in liquidation. For this purpose it is enough to say 
that the Official Liquidators have launched misfeasance proceed- 
ings under the section against a number of directors and officers, 
and former directors and officers, of the Bank in respect of transac- 
tions which took place some years before the liquidation began, 
and it is material to the disposal of a number of these changes 
to enquire what period of limitation applies. 

The winding-up petition was filed on the 3rd August 1939. 
A provisional liquidator was appointed on. the 14th February 
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1940; and the compulsory winding-up order, under which the 
Ofi:cial Liquidators were appointed, was made on the Ist March 
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Official 





1940. This misfeasance application was filed on the 12th of Liquidators 


February 1943. It was, therefore, within three years from the 
uate of the appointment of both the Provisional Liquidator and 
the Official Liquidators. 


Section 235(1) of the Indian Companies Act, 1913 (as now 
amended) is the section under which the Official Liquidators 
moved. It runs: 


“235. (1) Where, in the course of winding up a company, it 
appears that any person who has taken part in the formation or pro- 
motion of the company, -or any past or present director, manager or 
liquidator, or any officer of the company has misapplied or retained 
or become liable or accountable for any money or property of the 
company, or been guilty of any misfeasance or breach of trust in 
relation to the company, the Court may, on the application of the 
liquidator, or of any creditor or contributory made within three 
years from the date of the first appointment of a liquidator in the 
winding up or of the misapplication, retainer, misfeasance or breach 
of trust, as the case may be, whichever is longer, examine into the 
conduct of the promoter, director, manager, liquidator or officer, 
and compel him to repay or restore the money or property or any 
part thereof respectively with interest at such rate as the Court 
thinks just, or to contribute such sum to the assets. of the company 
by way of compensation in respect of the misapplication, retainer, 
misfeasance or breach of trust as the Court thinks just.” 


The words in italics are those which were introduced by the 
amending Act of 1936. Having brought these proceedings, 
therefore, within three months from the date of the appointment 
of the Provisional Liquidator they were clearly within the actual 
terms of the section as amended. 


It is said, however, that this is not enough. It is suggested 
that, not only must the misfeasance proceedings themselves be 
launched within the period prescribed by section 235(1), but 
the act of. misfeasance on which the claim is based must, in this 
case at any rate, be such that a claim on it was not already barred, 
at the date of the commencement of the proceedings, or alterna- 
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tively at the date when the amendment took effect, by the ordinary . 


jaw of limitation applicable to it. To explain this, it is necessary 
to set out some of the history of section 235(1) of the Act as it 
now stands. , 

Section 235 of the Indian Companies Act, 1913, as it originally 
stood in the Act, was differently designed. Sub-section (1) of 
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the original section, following the English Act, contained no 
express provision as to the time within which an Official Liqui- 
dator, a creditor or a contributory was to, or might, move under 
the section; but the section, unlike the English Act, contained 
an express sub-section—sub-section (3)—which said that: * 
“ (3) The Indian Limitation Act, 1908, shall apply to an appli- 

cation under this section as if such application were a suit.” 

In 1936 the Act as a whole was substantially amended; and, 
among other amendments, section 235(1) was enlarged by intro- 
ducing into it a time limit of three years within which the 
Official Liquidators, a creditor or a contributory should, or might, 
launch misfeasance proceedings, while sub-section (3), as it stood 
in the old section, was removed altogether. That is what has 
given rise to the issue we now have to decide, which is: 

“Whether the amendment of the Companies Act in 1936 enables 

* the Official Liquidators of the Bank to claim compensation for any 

wrongful act of any respondent in any case in which the remedy 


under the said section 235 had become barred before such amend- 
ment.” 


This question is not an easy one; but I think that it may 
become less difficult than at first sight it appears to be and may 
serve to avoid irrelevance if an attempt is made at the outset to 
see what it really. is. In my view, it can be reduced, if not to 
simple, at least to short terms. The case for the respondents is 
twofold. They say first that the time limit of three years in the 
amended section 235(1) is not an “enlarging” amendment, but is, 
On its true construction as it now stands, an amendment restrict- 
ing the Official Liquidators’ power by imposing on him a new 
condition, without:depriving the objects of his suspicion of the 
benefit of the ordinary law’ of limitation. Alternatively, the res- 
pondents say that, even if, as a matter of construction, that is not 
the meaning of the amendment, then in that’case the amendment, 
which came into force on the 15th January, 1937, cannot on 
general principles have a retrospective operation so as to deprive 
them of any concluded period of limitation which at that date 
might have been available to them as a defence to the claim under 
the unamended Act. 


Both these contentions, when examined, resolve themselves 
to my mind into questions involving nothing but the true construc- 
tion of section 235 as now amended, and I think that, if this is 
Tecognized, it may obviate the risk of arguing in a circle. As 
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regards the former of these two contentions, I think it can, and 
should, be dealt with shortly. The point raised is that the amend- 
‘ent of 1936 has only introduced a new factor into the liquida- 
tor’s procedure, namely that, without prejudice to any other 
4erm of limitation that may be available to the respondents, he 
has to make his application to the court within three years of the 
date of the first appointment of the liquidator or of the misappli- 
cation, retainer, misfeasance or breach of trust, as the case may be. 
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This argument seems to be founded on a view taken of the con- Braund, J. 


struction of the unamended section 235(1) of the Act that it 
creates in favour of the liquidator no new right or cause of action 
which the Company itself did not possess, and accordingly that 
under the old Act the period of limitation, whatever it was, ran 
from the date of the misfeasance, and not from the date of the 
winding up. Of this view the most authoritative pronouncement, 
in this Court at any rate, is that of the late Sir SHAH MvuHAM* AD 
SuLaiman in our Full Bench case of Shiam Lal Diwan v. The 
Official. Liquidator, U. P. Oil Mills Co. Ltd. (1). That view 
expressed in 1933 was the last word in this Court on the construc- 
tot: of the old Act, though it was not arrived at without dissent. 
We should, I think, be bound by the decision of this Full Bench 
case. But, as I see the matter, it is not really necessary for. us to 
consider those authorities which were decided on the constructiort 
of section 235 as it stood before the amendment in 1936. It may 
well be, though with deference I should desire to reserve any 
concluded opinion on the point, that under the old Act the liqui- 
dator, when he was appointed, merely took up the position as he 
found it, and, when he made an application under sub-section 
(1) of section 235 of the Indian Companies Act, did so merely in 
respect of a cause of action which had been available throughout 
to the Company and was accordingly governed by a period of 
Imitation beginning: at the moment that the’ misfeasance was 
committed. But it was obviously and expressly intended under 
the old Aét that a period of limitation should apply, since other- 
wise no function could be assigned to sub-section (3) of section 235 
and the only question was as from what moment that period of 
limitation should run. It is, nevertheless, worth noticing that 
even in the Full Bench case the late Sir SHAH MOHAMMAD SULAIMAN 
went so far as to say at page 296 of his reported judgment that, 
had there not been any express period of limitation contained in 
the old section, it would have been at least doubtful whether any 
(1) (1938) LL.R. 55 All. 912. 
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period of limitation at all would have applied and whether, in 
that case, the court, in exercising its jurisdiction under the section 
would not be thrown back merely on its discretion. That may be 
a material observation in view of the circumstance that, as we 
have seen, the express period of limitation was deliberately removed 
from the section in 1937. 

in the view I take the first part of the argument addressed to 
us is sufficiently answered by the fact that the legislature, when 
it made the amendment of 1936 which took effect in 1937, went 
out of its way to remove sub-section (3) from the old section 
altugether. If the legislature in doing that did not intend in 
the case of those liquidations to which the amendment was to, 
apply, to remove from the liquidator’s path all obstacles of limitae 
tion other than those which were expressly contained in the 
amended section itself, then I cannot understand what object the 
legislature could have had in doing away with the old sub-section 
(3). Nor is it, to my mind, in the least unreasonable or illogical 
that it should have taken the view that it was anomalous and 
contrary to the public interest that Directors at least, and probably 
other officers of the Company, should be protected by a period of 
limitation running prior to the liquidation during a period when 
they themselves were in control of the Company and had both the 
opportunity and incentive to conceal their own misdeeds. There 
seem to me to be no such general reasons applicable to section 235 
as led the Board in the case of Hansraj Gupta v. Dehra Dun- 
Mussoorie Electric Tramway Co., Ltd. (1) to say that in England 
it was difficult to conceive a case in which, so far as limitation 
was concerned, the section (i.e., section 186 of the Indian Com- | 
panies Act) should so operate as to deprive a man of a defence to 
a claim made by the liquidator which would have been effective 
against the same claim if brought against him by an action in the 
Company’s name. The case of a claim against a debtor-contri- 
butory seems to me to provide no parallel in this respect to a 
claim for misfeasance against a delinquent Director’ or officer. 
Moreover the decision in Hansraj Gupta’s case turned largely on 


-the meaning of the words “money due”. I do not overlook that, 


in the construction also of section 276 of the English Act of 1929, 

of which sub-section (1) of section 235 of the Indian Act before 

amendment was an exact copy, it has been held that no new 

cause of action accrued to a liquidator on his appointment. But, 

in construing the effect of the amendment of 1936 in the Indian 
(1) (1982) LL.R. 54 All. 1067(1079). 
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Act, that does not in my opinion overcome the significant circum- 
stance that the legislature in India has expressly removed one 
period of limitation in favour of another. Having regard to the 

' language of the Indian section and to the amendment of 1936, it 
appears to me to be impossible to say that the legislature in doing 
what it did should have intended to preserve the old position 
under which sub-section (3) would in effect continue to exist with 
only a superadded requirement that the liquidator should move 
within a specified time after his appointment. If that were so, 
I cannot see why sub-section. (3) should have been removed. ‘As 
I have already said, I think that the question before us is one to 
be decided on the construction of the Indian section as it now 
stands and that neither authorities on the unamended section 235 
of the Indian Act nor on section 276 of the English Act are of 
any real assistance to us. For these reasons, in my view, on the 
true construction of section 235(1) of the Indian Companiés Act, 
1913, as it now stands, the only period of limitation to be applied, 
in cases governed by the amended section, is that contained in sub- 
section (1) itself. That, of course, does not mean that the seetion 
has ceased to be a discretionary section. The jurisdiction of the 
court remains discretionary. And it may be that, in a proper 
case, the court might still view lapse of time as a sufficient reason 
for refusing to exercise its discretion in the liquidator’s favour. 
But that is not the question now before us, and nothing I have 
said above is intended to prejudice any discretion the court might 
be free to exercise on any ground in any proceedings under 
section 235. 

‘The second of the two question is more difficult. Assuming 
that the amended section 235(1)-of the Indian Companies Act, 
1913, removes from the liquidator’s path all obstacles of positive 
limitation (as opposed to the court’s discretion) in respect of,his 
inquiries and claims as to misfeasance against directors and other 
officers, except the conditions of the sub-section itself, it remains 
to be considered whether, in the circumstances in which the old 
section 235 has been amended in India, it has had the effect of 
throwing open to the Court’s scrutiny, at the instance of the 
liquidator, a creditor or contributory, a claim which had already 
become time barred either at. the date when the amendment took 
effect or when the winding up order was made. 

Again, I think that, in the final analysis, the question reduces 
itself strictly to one of the meaning of the amendments of section 
235 made in 1936 by the Indian legislature, construed in the 
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light of the general leaning of the courts against the retrospective 
intendment of a’statute to the prejudice of the subject. This is 
important because there has been a great temptation, as has been 
illustrated in this case, to refer to innumerable authorities in 
whith courts have refused to apply a retrospective construction to 
particular amendments in particular cases and from these to argue 
that the amendment of section 235 of the Indian Companies Act 
cannot possibly have a retrospective operation to the prejudice 
of a delinquent Director or officer. In my view this reasoning 
is dangerous. Nobody.doubts that any statute, or an amendment 
of a statute can affect the subject in respect of past transactions to 
his prejudice. It may, and often does, go so far as actually to 
say so, in which case there is no possible doubt. Or it may, 
as a matter of pure construction, be so evident that it intends to 
do so, that there is equally no doubt. The real question in all 
cases*is whether, in any particular case, the legislature has, on 
a proper construction, expressed or sufficiently implied its inten- 
tion of giving a retrospective force to its act. “It is not to be 
doubted, however, that, in considering what is a proper construc- 
tion of any particular act of the legislature, it is an accepted 
principle that in the case of an alteration of a substantive law as 
opposed to a mere law of procedure, an intention adversely to 
affect the subject, in the sense of depriving him of some accrued 
right or interest is not to be deduced, unless that intention is either 
express or plainly to be inferred. We have spent much time 
during the hearing of this case in arguing whether, because other 
particular amendments of other particular statutes have been 
held not to have had a retrospective operation, the same effect 
ought to follow in the case of the amendment of section 235 of the 
Indian Companies Act in 1936. I accept, as I must, in their 
entirety the principles laid down in innumerate cases in this and 
other courts that the effect of an amendment of @ statute is not 
jo take away accrued rights, immunities and privileges, unless 
an intention to do so is clearly found in the amending Act. * But, 
beyond establishing that, 1 doubt if these cases have been helpful 
to us. They may have rather served to draw our attention away 
from the fact that the solution of the question before us is to be 
found within the amended section 235 itself, with the assistance 
perhaps of a consideration of the circumstances in which the 
amendment was enacted. 

The 1936 amendment of section 235 of the Indian Compares. 
Act is not in one sense retrospective at all as regards any liquida- 
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tion (such as that of the Benares Bank Ltd., in this case) which 
came into being after its introduction. The amended Companies 
Act after the 15th July, 1937, constituted, so far as winding up, 
was concerned, the code to be applied by a liquidator. When 
the Bank’s liquidator was appointed it was the amended section 
235 that contained the procedure which governed him in respect 
of his inquiries into misfeasance. There was in that sense nothing 
retrospective ‘about the amendment as regards his liquidation. 
The question really is not whether the procedure itself as pres- 
cribed by section 235 is retrospective, but whether what it says, 
on its true construction, permits a liquidator to ask the court 
to'make inquiries and to compel compensation in respect of acts 
of misfeasance which had become time-barred under the law as 
it stood prior to the 15th July, 1937. ‘ 


Section. 235(1) of the Actas it now stands is silent on the 
question. It obviously contemplates the investigation of past 
transactions, because it specifically refers to past Directors. And 
in terms it assigns no limit to the Court’s scrutiny of the past. 
Moreover, the fact that what the Court makes is an “examination”, 
and on the result of that examination is given a discretion to 
compel the object of its examination to pay what it “thinks just”, 
points to the jurisdiction under the sub-section being more in 
the nature, if I may use the expression, of an equitable jurisdiction 
than a jurisdiction circumscribed by any hard and fast rule of 
law or limitation. Take the case of the retention” of money by 
a past Director, which is one of the matters specifically nentioned 
in the section. It could hardly be doubted, on the wording of 
the amended section, that it was open to the Court,to hold it to 
be “just” that the Director should refund what he had retained, 
however, long he had retained it? Could a Court of Appeal 
reverse such an exercise of discretion merely on the ground that 
some status of limitation had been infringed, without regard’ 
to whether the decision was the “just” one in the particular cir- 
cumstances of the case or not? I think not. It seems to me, 
therefore, that the legislature, in constructing the amended sub- 
section (1) of section 235 of the Act, very deliberately entrusted 
everything to the Court’s discretion in the sense that the test was 
to be what was “just”, and not what was legally recoverable at any 
particular time. And that it has been its special object to bring 
defences of limitation within the ambit of the Courts discretion is, 
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1s sd. think, underlined by the very deliberate removal of the period 
Omen Of limitation formerly contained in sub-section (3). 
Eiquidsiore But this, of course, does not prevent anyone from saying that, 
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Bonares even if this is now the law, it is insufficient to deprive a delinquent 
Datta Director or officer of any protection already secured to him. Hy 
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mais "There are, I think, three general propositions which are sup- 
rakesha i . . : 
ported by too great a weight of authority now to be contradicted. 
.. The first is that the whole of the process prescribed by section 235 
‘Braund, J. of the Indian Companies Act to be followed by a liquidator in 


respect of the investigation of misfeasance in a winding up is 
“itself a matter of “procedure”; secondly, that a law of limitation 
fixing a period within which a particular remedy is to be enforced, 
if at all, by a suit is itself a matter of “procedure”’; and, thirdly, 
that the general principle that statutes are not to be held to act 
retrospectively unless an express intention to that effect is mani- 
fested applies only where the matter in question is one affecting 
an existing right in the sense of a substantive right, and not where 
it affects a mere matter of procedure only. High authority for 
the first of these propositions is to be found in In re The. City 
Equitable Fire Insurance Company Limited (1) in the words of 
Lord Justice Sarcant in which he says: : 

“| As to this the decision in Coventry and Eixon’s case (2) 
and Cavendish Bentinck v. Fenn (8) In re Canidian Land Reclam- 
ing and Golonizing Company conclusively established that section 
215 of the Companies (Consolidation) Act, 1908, which corre- 
sponds in almost precise words with the old section 165 of the 
Act of 1862”—and is the equivalent of section 276 of the Consoli- | 
dation Act of 1929—‘‘is a procedure section only, and merely. s 


_provides a summary remedy for enforcing in the liquidation of 
a company such liabilities as might have been enforced hy the 
company itself, or by its liquidator, by: means of an ordinary 

action...” ; : 

Section 235 of the Indian Companies Act, 1913, is, there®re, 
itself a procedure section. To the same effect is what is sfl by 
Lord Russext of KrLLown on appeal from this Court in #8747 
Gupta’s case (4) in which he is dealing with section 1? of the 

Indian Companies Act. He says: . : 

«| It is, therefore, a section with an ancestral hi’ 

features of this section call for notice. . - - 


(1) [1925] 1°Ch.D. 527. (2) (1880) 14 Ch.D. 640, , 
(3) (1887) 12 App. Cas. 652. (4) (1932) LL. 54 / onl078). 


ry. Three 
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(2) It is a section which creates a special procedure for ‘obtaining 1945 


payment of monies... .” Official 





Six SHAH MUHAMMAD SULAIMAN in his judgment in Shaim Lal seer raed 
Diwan v. The Official Liquidator of the U. P. Oil Mills Co. Ltd. ee 
(1) observes—“‘this time in reference to section 179 of the Indian Limited 
Companies Act, 1913,—that wherever the Liquidator files a suit 
or takes legal proceedings, civil or criminal, he must take or file 
them in the name and on behalf of the company” and that he 
dees not do so in his personal capacity. That, no doubt, waj Bratnd, J. 
true. And it is equally true that, where a liquidator puts, into 
motion in a winding up the machinery Tor ‘iivestigating “mis-. 
' feasance, he is investigating a cause of action which it was before: 
its liquidation open to the company itself to have proceeded on. 
Neither of these two Propositions are open to dispute. But 
neither of them has, as I see it, the slightest bearing on the view 
. that section 235 of the Indian Companiés Act, 1913, is itself a 
purely procedural section. It is by overlooking this that the 
difficulty has arisen. The liquidator is not bringing a suit. On 
the contrary he is employing the special procedure prescribed for 
him; and, notwithstanding that he seeks to have investigated some 
cause of action which the company itself might, but for the liquida- 
tion, have enforced, it is a confusion of thought to say that the 
special statutory procedure prescribed for the liquidator, must 
necessarily ‘be: limited by all those rules of law which would be 
applicable if the company ‘itself had brought the suit. It is the 
preservation of the Court’s discretion which takes the place of the 
rules of law.’ Nor can I see anything ‘in any way shocking in the . 
general principle that, in relation to misfeasance proceedinys in a 
winding up, a special procedure should apply in favour ofthe 
Niquidator and against a misfeasant Director. There seems to me, 
therefore, no doubt that section 235 itself is a procedural section. 


Sri 
Prakasha 


Nor can it be doubted that a law of limitation is itself a law 
regulating procedure. It is adjective and not subjective law. 
The late Sit Suan SuLAmMAN and Mr, Justice MuKERJr were in the 
fullest agreement on this, since the latter in the case of the Official 
Liquidators, Jaunpur Sugar Factory Ltd. v. Behari and Go. {2) 
said : 

“The. rule of limitation is a rule of procedure, a branch of the 
adjective law, and does not either create or extinguish rights, except 


(1) (1933) LL.RS 55 All. 912. (2) Mis. Case No. 119 of 1924, decided on 
. 27th June, 1930. 
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in the case of the acquisition of title to immovable property by pres- 
cription. Thus where the recovery of a debt is barred by lapse of 
time, the right to the debt is not extinguished. .. .” 
And Sir Suan SULAIMAN himself at page 919 of his judgment in 
Shiam Lal Diwan’s case (ubi supra), expresses himself as in full 
agreement with that. Nor could it be otherwise. Section 235, 
therefore, is itself a section of procedure containing a rule of 
limitation which, together with the rule of limitation contained 
in the old unamended section, was “adjective” and not “‘substay- 
tive” law. The same view was accepted by two other Judges of 
this Court in Tej Bahadur v. Radha Kishan-Gopal Kishan (1), 
who, having been referred to numerous authorities for the proposi- 
tion that a statute of limitation was a law of procedure and that 
ordinarily it was retrospective in its operation, declined to discuss 
the matter further inasmuch as they “unhesitatingly accepted 
this proposition of law”. cos 
The third of the propositions which I regard as established ” 
is the proposition itself that, in the case of a law of mere procedure, 
a court is not bound before applying it so as to act retrospectively, 
if it believes that to be ‘its proper construction, to find express 
words or a necessary intendment to that effect. That was estab- 
lished once and for all by the Judicial Committee of the Privy 
Council’ in the Colonial Sugar Refining Co., Ltd. v. Irving (2), 
a case which has repeatedly been used since by the Board itself, 
’ Applying these three principles, we can reach a comparatively 
simple solution to this question. The procedure prescribed to 
be followed in the winding up prior to 1936 by a liquidator in 
relation to misfeasance was that of the unamended section 235 of 


_ the Indian Companies Act, 1913, which included an express period 


of limitation. Both before the date of the commencement of the 
winding up of the Bank in this case and before the filing. of the 
misfeasance proceedings with which we are now concerned, the 
legislature had provided a new procedure by which it expressly 
removed one procedural rule of limitation and substituted 
another. When, therefore, the Bank’s official liquidators were 
appointed in 1940 and when they started their misfeasance pro- 
ceedings undey section 235, they were governed by the latter 
procedure and by nothing else. They could lawfully have applied 
none other. And the sole question which we now have to decide 
is whether the law contained in the amended section 235 of the 
Indian Companies Act, 1913, enables them to obtain the reopen- 
(1) [1936] A.L.J. 1873 (1375-6). (2) [1905] App. Cas. 369 (872-3). 
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ing of a question relating to misfeasance which may have become 
barred under the old law. In construing the amended section 
235 for this purpose we are, on the authority of the Colonial Sugar 
Refining Co.’s case (ubi supra), not bound to presume that the 
amendment cannot have a retrospective effect unless an ‘express, 
or some virtually express, declaration or indication of intention 
is to be found in it. We are free to construe the Actas we find it 
in the light both of the language and of the circumstances im 
which the amendment was made: [Ex parte Raison (1).J It is,as 
clear as anything can be that the 1936 amendment of section 235 
of the Indian Companies Act, 1913, was intended to affect the 
position of delinquent Directors, and to affect it adversely. No 
other conclusiom can be drawn from the removal from the section 
of sub-section (3). But a great deal more than that is to be: 
inferred from this alteration made in the law of procedure. It 
_is clear that the legislature deliberately swept away the protection 
of sub-section (3) of the old Act and substituted a new and limited 
protection for it. It went out of its way to do this. The legis- 
lature put no words, either general or special, in the amending 
enactment for the purpose of preserving the protection of the old 
law of procedure in favour of delinquent Directors and others 
whose misdeeds had not yet been discovered. It might very well 
have done so; but it did not. The legislature, therefore, accepted 
the position, as it seems to me, that the procedure of the amended 
section 235 should apply to every misfeasance that was thereafter 
discovered or discoverable. Nor, to my mind, is there anything in 
the slightest unreasonable about this. It cannot be contended 
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that the benefit of some particular procedure was a “legal” or - 


“vested” or “substantive” right or interest to which every Dfrector 
or officer of a Company was entitled. He had no vested interest 
in the maintenance of any particular law of procedure. ; And 
there is little or nothing to be said against the justice of the legis- 
lature’s view that, no matter when a Director of a company or an 
officer of a company commits an act of misfeasance, he shall, 
subject to the discretion of the court, be answerable for it at any 
distance of time. And finally, perhaps the strongest point in the 
whole argument is the fact that section 235 of the Indian Com- 
panies Act, 1913, is still a “discretionary” section. There is 
nothing whatever to prevent the winding up court from taking 
the view in. any particular case—even applying the analogy of a 
statute of limitation—that it would be unjust in that particular 
(2) (1891) 60.L.J.R. 206. 
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case to hold a Director or officer liable for some act of misfeasance 
which took place long ago. That alone seems to be a sufficient - 
answer to those arguments which seek to clothe the respondents 
in this case with some prescriptive immunity by applying the, 
principles of equity on which the doctrine against the retrospective 
effect of statutes or amendments ultimately depends. In none 
of the many cases to which we have been referred, in which courts - 
have refused to give a retrospective effect to such statutes or 
amendments has the circumstance been present that, even if you 
deprive the respondent of the benefit of the positive law of limita- 
tion, he is still deliberately protected by the discretion of the 
court.. And conversely, the public interest may be manifestly 
benefited by the amendment. 


I need not deal at length with the argument based on section 
6 of the General Clauses Act, except to say that with respect I 
entirely agree with the later Sir SHAH MuHAMMaD SuLatman that 
it does not apply to cases in which there has been a repeal followed 
by {resh legislation (Danmal Parshottam Das v. Babu Ram €hhotey 
‘Lal (1). In this case there has not, in form at least, been even a 
repeal. : , 
For these reasons in my judgment the issue before us now 
ought to be answered by saying that, notwithstanding the amend- 
ment of section 235 of the Indian Companies Act, 1913, effected 
in 1936, the Official Liquidators of the Benares Bank are entitled 
to have the conduct of any promoter, Director manager or officer 
of the Bank examined under that section and to claim compensa- 
tion for the wrongful act of any such person, discovered and proved 
as a result of such inquiry, notwithstanding that a cause of action 
on that act would in a suit by the Company itself have been barred 
-by the law of limitation in force prior to the coming into operation 
of the amendment, provided nevertheless that the express provi- 
sions as to limitation of the amended section 235(1) of the Indian 
Gompanies Act, 1913, are themselves observed. 

WatruLian, J.:—I agree and have nothing to add. 

(1) (1936) LL.R. 38 All. 495(504). 
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Before Mr. Justice Verma and Mr. Justice Bennett 


PATESHWARI PRASAD SINGH (PLaintiFF) v. ABDUL KARIM anp 
OTHERS (DEFENDANTS)* 


Civil Procedure Code order XX1I, rules 8; 10—Decree—A ppeal—Execution 
—Procedure 


Held that a decree-holder, whose application in execution of his 
decree has been stayed’ by an appellate court, can continue execution pro- 
ceedings on that anueanes after the dismissal of the judgment-cebtor’s 


appeal. 
Messrs. Shambhu Prasad and Janki Prasad, for the appellant. 
Mr. Sripati Sahai Srivastava, for the respondents. 
The judgment of the-Court was delivered by: 


Bennett, J.:—The only question for determination in this 
execution second appeal is whether a decree-holder, whose applica- 
‘tion in execution of his decree has been stayed by an appellate 
court, tan continue execution proceedings on that application 
after the dismissal of the judgment-debtor’s appeal. The Munsif 
of Basti held that he could; the Additional District Judge of 
Basti on an appeal against the Munsif’s order held that he could 
not. The argument advanced on behalf of the judgment-debtor 
which he accepted was that the decree of the trial court had 
merged in the decree of the appellate court and that it was the 
Jatter decree alone therefore which could be executed. The 


origmal execution application became infructuous and another. 
formal application drawn up in accordance with. thé. provisions | 


of rule 8, order XXI of the Code of Civil. Procedure was required. 
The decree-holder in the present case had merely asked for the 
revival of the previous’ application. ‘The Additionall District 
Judge accordingly quashed the proceedings, although the decree, 
which was for the possession of certain property, had in fact already 
been executed, an amin having delivered possession to the decree- 
holder. ; 

We have considered decisions of the Allahabad, Oudh and 
Patna Courts bearing on the question and we have come without 


hesitation to the conclusion that the order of the first appellate 


court cannot be upheld. 


® iS 


*Execution Second Appeal No. 835 of 1943, frém a decree of B. B. Lal, ‘Additional 
District Judge of ‘Basti. dated the 12th of January, 1943, reversing a decree of H. C. 
Sinha, Munsif of Bansi, dated the 27th of May, 1942 
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Te was held by a Bench of this Court in Gobardhan Das v. 
Gopal Ram (1) that where'an appellate decree affirms and adopts 
the mandatory part of the first court’s decree, that decree may be 
and should be referred to, and the mandatory part of it should be 
executed as though it were the decree of the appellate court. An 
objection taken in this case that the decree-holder did not expressly 
ask the court to execute the decree of last instance was a mere 
technical objection and there was no reason why the execution 
asked for should not be allowed. Sane VF > 

In the Oudh case of Saroop Narain v. Suraj Mohan Dayal (2) 
it was held by a Bench that no fresh formal application is necessary; 
the decree-holder can apply to the execution court to resume the 
proceedings. 

The Patna High Court in Syed Ekram Husain v. Mst. Umatul 
Rasul (3) agreed with the view taken by this Court in the case cited 
and also in Shohrat Singh v. Bridgman (4) that where a court of 
appeal affirms, reverses, or modifies the decree of the first court, the 
decree of the appellate court is the only decree capable of execu- 
tion, but at the same time held that an objection that the decree- 
holder had sought to execute the decree of the trial court was-a 
mere technical objection which should not be allowed to prevail, 


We are of the same opinion and we might add that there would 
be still less reason for quashing the proceedings and restoring the 
status quo ante, where, as the present case, possession ‘has -been 
obtained by the decree-holder and the decree thus satisfied. 

We accordingly allow this appeal, set aside the order of thé 
lower appellate court and restore that of the Munsif With costs to 
the appellant throughout. : : 





Before Mr. Justice Waliullah and Mr. Justice Bennett 


NAINI TAL HOTEL Co. (DEFENDANT) v. MUNICIPAL BOARD, NAINI 
TAL (PLAINTIFF)* ma 
Limitation Act (IX of 1908), articles 52, 96—Incorrect bills of electricity 
submitted to a hotel—Suit for realisation of correct charges—Limitation 
—Electric energy—Whether amounts to “ goods’ ba 
The plaintiff sued the defendant for a certafi sum of money oft 
account of electrie energy. supplied between the Ist September, 1936, and 
the 7th June, 1941, for a period of nearly five years. Throughout this 





**First Appeal No. 370 of 1942, from a decree of K. L. Mehta, Senior Civil Judge df 
Naini Tal, dated the 29th of June, 1942. . . B 
(1) (1885) LL.R. 7 All. 366. (2) ALR. 1942.,0udh 84. - 
(8) (1930) LL.R. 9 Pat. 82% . @ (882) LL.RO4 All. 376. 
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period owing to a mistake made by meter reader wrong «bills were 
_ submitted. The defendants had denied ‘that any such mistake had 
occurred, but the court below had found against the defendant on this 
oint. 
e It was held that article 52 of the Limitation Act and not article 96 
was applicable. ” 

Held further that electric energy was “‘moveable property” and there- 
“fore “goods? within the meaning of article 52 of the Indian Limitation 
Act and that the decree awarded in the case should be confined to a period 
of three years prior to the institution of the suits. . 

Messrs. P. I. Banerji and N. D. Pant, for the appellant. 

Mr. L. M. Pant, for the respondent. 

The following judgments were delivered: 

Bennett, J.:—This appeal raises an interesting question of 
limitation, The appellant i is the Naini Tal Hotel Co., Ltd., while 
the respondent is the Municipal Board of Naini Tal. The 
Municipal Board sued the Hotel Co. for Rs.6,979-1 on account 
of electric energy (both for light and power) supplied to the Royal 
Hotel Annexe called Waverly Quarters between the Ist _ Septem- 
ber, 1936, and the 7th June, 1941, incorrect bills havihg been 
submitted throughout this period owing to a mistake having"been 
made by the meter reader. 

In'the court below the defendant company did not admit that 
any mistake had occurred, but the finding on this issue was against 
the company and the finding has not been disputed before us. 
The mistake was said to have occurred because the meter reader 


‘ 
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thought that the last digit was to be ignored. and thus entered in 


‘his handbook only one-tenth of what should have been entered. 
There was this excuse for the mistake that the meters used by the 
Board varied and some showed decimal points before the last 
digit. What is surprising, however, is that no one should have 
noticed that the consumption at the Waverly Quarters throughout 
this long period was only a fraction of what it had been previously. 

These being the now undisputed facts, the only question for 
determination is whether the claim can be allowed for the whole 


period of nearly five years. The Civil Judge held that the case - 


was covéred by afticle 96 of the Indian Limitation Act and so no 
part of the clainfwas time-barred. He decreed the suit for the 
whole claim with costs and future interest at 6 per cent. ° 

The learned counsel for the appellant contends that article 
96, which relates to a suit brought for “relief on the ground of 
mistake” and which allows a period of three years from the date 


when the mistake’ becomes known to the plafatiff is not applicable. 
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If it is applicable, the decree for the whole amount due is justified, 
because, according to the plaintiff’s evidence, which there is no 
reason to doubt, the mistake was not discovered until July, 1941. 
The appellant’s contention is that article 52 is the article 
applicable, this relating to a suit for the price of goods sold and 
delivered, where no fixed period of credit is agreed upon, and 
allowing a period of three years from the date of the delivery of 
the goods. His counsel admits his liability for such deficiency in 
payment as occurred during the three years prior to the institution 
of the suit. The suit was instituted on the 7th January, 1942. 


In addition to supporting the finding of the court below that 


article 96 applies the learned counsel for the respondent argues 


that article 52 is not applicable because (1) electric energy is not 
“goods”; (2) that article 52 would not apply to a case where neither 
party knew how much had been supplied; and (3) payment for 
electric energy is made only on demand and, there # no liability 
until there is a demand. 


If article 96 is not applicable, it is contended that the only 


"article applicable is article 120 which provides for a period of six 


years for suits for which no period of limitation is elsewhere 
provided. . 

As to the nature of suits in which article 96 may be invoked 
we have examined several cases cited on either side, learrted counsel 
for the respondent conceding that he can find no case precisely 
parallel to the present which supports his contention. He also 
conceded that article 96 would not apply to all cases of mistake. 
The cases cited for the appellant are Firm Attar Singh Sant Singh 
v. Municipal Committee, Amritsar (1) and Narumal Hirachand 
v. Nanumal Benarsidas (2). : 

‘The Lahore case was somewhat similar to the present. The 
voltage of the current supplied was 440 volts, but the meter 
was one which reported only 220 volts. .To get a correct reading 
therefore of the current supplied the reading indicated by the 
meter should have been doubled and the municipal employees had 
been so instructed. But whether by mistake “or negligence this 
‘was not done and the consumer was debited ‘with only half, the 
correct amount. When the mistake was discovered more than 
three years had elapsed, but the District Judge held that article 
96 and not article 52 applied. In appeal reversing this finding 


(1) ALR. 1938 Lah, 338, ~ (2) ALR. 1933,Sind. 32. 
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it was held that this sort of mistake is not covered by article 96. 
A party to a contract cannot merely by pleading mistake on the 
pari of his employees bring the case under article 96. , 

In the Sind case ‘the plaintiff supplied goods to one of two 
brothers who did business independently of each other. The 
debit was wrongly entered to one brother with the result that no 
demand for payment was sent to the other brother who was liable 
‘until the period of limitation had expired. It was sought to bring 

_the suit within time by relying on article 96. The contention 
was rejected, a distinction being drawn between cases where 
money was‘ paid under mistake and cases where on account of a 
mistake a. claim for money due was not made within limitation. 
The plaintiff did not say that he had sold his goods on account of 
amistake. The case was covered by article 52 and what the plain- 
tiff was really trying to do was to claim exemption from the 
operation of that article. The plaintiff could not avoid the plea 
of limitation by the simple process of setting up his own mistake. 

The principle which emerges from these decisions is that the 
suit must be founded on a mistake, that is the money or article 
claimed must be claimed as due in consequence of the mistake, as 
where an excess amount is paid some article is handed over by 

‘mistake, there being no other cause of action, the claim not 
being maintainable except on this:footing. If this is the correct 
principle to be followed, it would rule out a case like the present 
where the suit is brought for the price of something supplied, the 
liability to pay this price being in’ no way affected by mistake, and 
‘the mistake only explaining the delay.in making the claim. _ 

: Learned counsel for the respondent cited a number of cases, 
including P. Ramiah & Co. v. T, R. Sadastva Mudaliar (1).and 
Tofa Lal Das v. Syed Moinuddin Mirza (2). The first case really 

supports the principle stated, in that the suit was brought to 


recover money paid in excess, the plaintiff having paid in the belief 


that bales of material supplied to him contained sixty pieces, 


whereas in fact they contained only fifty. Article 96 clearly 


applied. The other case is only authority for the view that where 

two articles limiting the period for bringing a suit are wide enough 

to include the same cause of action and neither of them can be 

said to apply more specifically than the other, that which keeps 

alive rather than that which bars the right to sue should generally 

be preferred. I in no way dispute this proposition, but as in my 
(1) (1925) LL.R. 48 Mad. 925. © (2) (1925) LIaR, 4 Pat. 448. 
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1945 Opinion the principle stated should be followed, article 96 is ruled 
“Wein Tat OUL Of consideration altogether. * é 
ee In Viraragavay. Krishnasami (1) compensation money for land 
.,, acquired under the Land “Acquisition Act was awarded to the 
— el wrong person either through fraud or mistake, but, the money 
Neini Tal was left in the treasury. _ It Was claimed by the right person some 
six years later, this person not’ becoming aware of the fraud or 
Bennett, J mistake until within six years of the suit. It may be said that in 
“this case the suit, which was for a declaration, was brought to 
recover money paid for land, but it was not brought against the 
person paying the compensation. It was brought against the 
person who had wrongly been awarded it and to that extent it was 
founded on mistake. : 

In Martand Mahadev y. Dhondo Moreshwar (2) plaintiffs had 
been allotted a mortgage debt at partition. It was subsequently 
found that the mortgage had been extinguished. The plaintiffs 
sued the defendants for contribution to the loss. It was held 
that while article 96 applied the suit was barred by it, the discovery 
of the mistake dating back more than six years. The position 
in this case appears to have been that the defendants, owing to 
this mistake, had obtained more and the plaintiffs less than they 
should have done. Thus again the cause of action was the mistake, 

Putlagunta Ramakotayya v. Putlagunta Sundarmamayya (8) 
was a very similar case, the plaintiff suing for rectification of a 
partition vitiated by mistake. 

Of other cases cited by the Iearned counsel for the respondent 
on this point the only case which is at all relevant is the Madras 
Consolidated Sugar and Spirit Factories, Ltd. vy. Walter Sissmore 
Shew (4). In this case a debt was released by mistake and it was 
held that those who made the mistake were entitled to be placed 
in the same position as they would occupy, if there had been no 
mistake, and also compensated for any loss necessarily reyating 
from the mistake. In so far as the claim was not time: arred 
(under the article ordinarily applying) they could sue for the 
amount due and would not be entitled to any other relief, save a 
declaration that the release was void. But where the debt released 
by mistake is barred at the date of the discovery there is a loss 
which is the necessary result of the mistake, and relief against the 
inistake will comprise not only a cancellation of the release but 
also compensation for the loss. . 


(1) (1888) LL.R. 6 Mad, 344. 7 “(1921 LL.R. 45 Bom. 582. 
(3) (1931) LLR. 54 Mad. 883. - (4) (1904) 14 MLL. 443. 
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This decision certainly supports the respondent, but with 
respect I feel very grave doubt as to its soundness. The result 
would be that a plaintiff whase claim was ordinarily time-barred 
could always plead that on account of a mistake he had failed to 
bring his suit within the time ordinarily allowed and he therefore 
relied on article 96 which gives him another three years from the 
date when he discovered the mistake. This would open wide 
a door for such excuses, of which it cannot be doubted full 
advantage would be taken, with the result that in many cases the, 
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ordinary period of limitation might have to be held inapplicable . 


and in all such cases much of the time of the courts would be 
spent in determining whether or not there had occurred @ bona 
fide mistake. 1 am quite unable to subscribe to such a constructidn 
of article 96. ,, 7 . 
oa Mag 

Sd not consider that there is any force in che contentions-that 
article 52 would not apply to a case where neither party knew 
how much of the commodity in question had been supplied, and 
that no liability arises until a demand is made. Learned counsel 
had little to say with regard to either. In the case of electric, 
energy the consumer is liable to pay according to the consumption 
shown by the meter and it is for the supplier to make demands 
accordingly. He cannot be allowed to plead his own mistake or 
negligence in not making demands within the ordinary period of 
limitation. 


The remaining objection that electric energy is not “goods” 
within the meaning of article 52 requires more consideration. 
it may be noted for first of all that in the Labour case cited (Firm 
dttar Singh Sant Singh v. Municipal Committee, Amritsar) ne 
such objection appears to have been taken and it was assumed that 
the article applied to electric energy as much as to any other 
commodity. The word “goods” is not defined in the Limitation 
Act, but according to the definition in the Indian Sale of Goods 
Act the word means “every kind of movable property other than 
actionable claims and money.” Electric energy is bought and 
sold like any other commodity and there can therefore be no 


doubt that it is “property”. Is it movable? There does not 


appear to have been any authoritative pronouncement on this 
point, though doubt has been expressed as to the extent to which 


gas and electricity are “goods” for the purpose of the = English 
Sale of Goods Act. , : 


. 
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‘The Indian Electricity Act of. 1910 furnishes no direct assis- 


Bae ar eee jai tance, but*it may be noted that it provides (in section 39) for theft 


Hotel 
Company 


* Munici ipa! 


Board, 
Naini Tal 


Bennett, Jt 


of. energy. The definition of theft in settion 378 of the Indian 
Penal Code shows that that offence is committed’ when a person, 
intending to take’ flishonestly any movable property out -of the 
passession of any. person without that person’s consent, moves that 
property in order to such taking. Section 39 of the Electricity 
Act enacts that ‘““Whoever dishonestly abstracts, consumes or uses 
any energy shall be deemed to have committed theft within the 
meaning of the Indian Penal Code; and the existence of artificial 


“means for such abstraction shall be prima facie evidence of such 


dishonest abstraction.” 


“It was no doubt felt, having regard to the various ways in 
which. electric energy may be taken dishonestly, that difficulty 
might arise in applying the definition of the Penal Code without 
such a provision. The necessity-for such a provision does not, 


‘YT think, imply that electric energy is not movable ‘property, but 


rather that theft of electric energy may be committed otherwise 
than by moving it out of the possession of the owner. This is 
‘indicated by the use of the words “consumes” and “uses”. © The 
word “abstracts” on-the other hand means that it is “drawn away”, 
that is, moved, though under the definition in section 39 it 
becomes unnetessary to prove an intention to move it out of the 
owner’s possession, for the question might arise whether it was 
in his possession when so moved. 


And quite apart from these considerations I cannot see any 
difficulty in holding that electric energy is movable, for it can 
certainly be transmitted or sent from one place to another, and 
this implies that it is moved. 


There is another argument which points to the same conclu- 
sion. This is that under the General Clauses Act property is 
either movable or immovable; electric energy is certainly not 
imunovable property as that expression is defined in the same Act 
or any other Act. The definitions are not exhaustive, since they 
use the word “includes” and not the word: “means”, but there is 


‘nothing in the examples given which would suggest that electric 


energy should also be included. 


For these reasons it seems to me clear that electric energy 
should be held to be “movable property” and therefore “goods” 
within the meaning of article 52 of the Indian-Limitation Act, 
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and'that the decree, awarded in this case should have been corffined 1945 

to 4 period of three years prior to the institution of the ‘suit. “Nain ta” 
' 1 would therefore allow the appeal to this extent, set aside the Guasane 

decree and remand the case to the court below with the direction atari pal 


to pass another decree for the amount found. due on calculation Board; 





: - ; : ini Tal 
in respect of these three years, and to allow the parties costs ifr “*”! 
both courts in proportion to their success and failure. * 
WALLULLAH, J.:—I agree and have nothing to add. 
Before Justice Sir Henry Braund and Mr, Justice Yorke 
MANOHAR LAL np ANOTHER (DEFENDANTS) v. BENARES BANK 
* a Y 1945 
Lrp (PLAINTIFF) November, 
ber, 


Agriculturists’ Relief Act (Local Act XXVIL of 1934), sections 2(2), 3, 8, 
30—Debtor claiming concessions under the Act—What he must -prove 


When a defendant comes to the court claiming the concessions of the 
U. P. Agriculturists’ Relief Act, the obligation lies on him to prove him- 
self within section 2, sub-section (2), as an agriculturist, both positively 
under sub-section (a) and negatively under the proviso. In other words 
it is necessary for him to do something more than to say that he is a persor 
who does not pay land revenue exceeding a thousand rupees per annum. 
Furthermore, it is necessary for him not only to say that but.to say 
also that he is a person who is not assessed to income-tax beyond, that rate 
which ‘would exclude him from the class of agriculturists. To take any 
“other view of the obligation of a debtor claiming under sub-section (2) 
would be tantamount in any case in which that debtor was minded to 
be dishonest, to giving hima licence to: prove a falsehood on the off 
chance that -his creditor might not be ‘able to disprove it. 
Held further, that a debtor who claims ‘the benefit of section 30. of the 
U. P. Agriculturists’ Relief Act must show that he was an _agriculturist 
- at the date of the advance and instead of the relevant year being the 
year before the suit is filed, the relevant year really is the year in which 
the loan is taken, 


Mr. J. N. Chatterji, for the appellants. 

Messrs. Mukhtar Ahmad and M. L. Chaturvedi, for the res- 
pondent. 

The judgment of the Court was delivered by: 


Braunb, J.: —This is an appeal from a decree of the Civil and 
Sessions Judge in Agra passed nearly ‘five yeafs ago in a matter 
which is relatively simple. 








*First Appeal No. 177 of 1942, from a decree of Jagat Narain, Civil Judge of Agra,.. 
dated the 5th of December, 1940. 
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The suit was one by the Benares Bank Limited and its Liqui- 
dator against the two promisors under a promissory note dated ‘the 
28rd or 24th April 1937. The promissory note was executtd 
by the two defendants, Manohar Lal, described in the plaint as a 
Vakil of Meerut, and Krishna Lal who was his brother. The 


“promissory note itself is in these words: 


“On demand I/We jointly and severally promise to pay at Agra, 
to the order of the Benares Bank Limited, the sum of rupees five 
thousand three hundred and eighty seven and annas thirteen only 
with interest at‘one per cent. over Imperial Bank of India published 
rate of interest’ for Demand Loans with a minimum of ten per cent. 
per annum with monthly rests on every 30th June, and 3ist Decem- 
ber, for value received. . . .” 

Historically it is common ground that this promissory note 
was the last of a series of promissory notes at three years intervals 
each one in renewal of the last, the original promissory note being 
dated the 31st May, 1928 to secure repayment of a principal sum 
of five thousand rupees. It is also a fact that in the beginning the 
Bank also took what is described as a “security bond” which 


finounted to a charge on certain property of the two brothers - 


at Agra, but when it came to suing on the promissory note after 
its liquidation, the Bank dropped the security and brought a suit 
in the simplest possible form against the two promisors claiming 
payment of the principal and interest then due from them jointly 
and severally. We do not think it necessary. to set out the plaint 
in detail except to observe that on the face of it it-is‘unmistakeably 
a claim against the two defendant brothers as principa} .co-debtors 
jointly and severally. The amount claimed comes in the aggre- 
gate to Rs.700 which, of course, includes accrued interest from 
the date of the promissory gote. 

he written statements—or rather the one written statement— 
are of more interest. The only one of the defendants who actually 
and formally filed a written statement was the defendant Krishna 
Lal, the defendant No. 2. He filed a written statement on the 
19th September 1940 on his own behalf saying in effect that at the 
time of taking the loan and at the time of the suit he was an 
agriculturist and, as such, was entitled to all the benefits of the 
Agriculturists’ Relief Act,.including the benefit of section 3 and 
section 30 of that Act. He went on,to say that, if accounts were 
taken under section 30, it would be found that he had paid back 


the whole of the principal due under the loan and he, therefore, 


claimed te have an account on that footing, which, if the facts 
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were as he alleged, would in effect have meant that he owed 
nothing or practically nothing to the plaintiff Bank. . Now, the 


application to the Civil Judge in which he explained that for 
various reasons “being a practising lawyer” he could not manage 
to appear, he should certainly have insisted on a written statement 
On against him, inter part and not ex parte and he ended up 
this peculiar document by saying that he “submitted that this 
delencant adopts the defence filed by defendant No. 2”, The 
learned Civil Judge—somewhat unfortunately, we think—seems 
to have allowed this very slipshod course to have been followed 
and the result was that the proceedings went on with a writen 
statement by the second defendant, no written statement whatever 
by the first defendant aad the very peculiar submission made by 
the latter that he had adopted the defence of the second defendant 


regularly, and that if he was disposed to allow the first defendant 

' to appear in the court and asking that the proceedings might go 
being filed in the proper way. Weare not prepared to say that 
it would hive made very much difference in this case, but there 
are many cases in which it might well maké a great deal of differ- 
ence. However that may be, we feel that we must at this stage 
in appeal treat the first defendant as having been before the ‘Ourt 
raising—or perhaps supporting—those pleas which are. contained 
in his brother’s written statement. 

- The learned Judge ina commendably short judgment discussed 
the issue whether the defendants were agriculturists. The whole 
matter turned on this. In the first place we can perhaps dispose 
quickly of one suggestion that has been made to us in appeal which 
is the assertion that the first defendant, the Vakil Manohar Lal, 
never was a principal debtor on this Promissory note at al} but 
throughout figured as a mere surety and, therefore, as we under- 
stand it, his status as an agriculturist or not jis neither here nor 
there. In our view, this suggestion cannot be suppovted for a 
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1e45 moment. The promissory note on the face of it is as clear as 
Vinona, «anything can possibly be. Manohar Lal is there described to be 
Lal jointly and: severally liable with Krishna Lal and, in any case, it 
Benares would be a most peculiar thing te find the surety figuring in the 
Bank, ‘. - ack ia 
Limitea promissory note in front of the principal debtor. The only shred 
on which the appellant hangs this suggestion is that it seems to 
have been the fact that the proceeds of the promissory note in the 
first place went into the bank account of Krishna Lal alone. That 
may well be true; but it proves nothing. Debtors may very well 
be joint and several debtors, notwithstanding that one of them 
takes, or keeps in his bank account, the money that has been 
borrowed. ‘We propose to deal with that issue very quickly by 
saying that there is nothing on the facts before us which could 
justify us in saying that the only capacity in which Manohar Lal 
joined in this promissory note. was that of a surety or as it is 
described in section 2 of the U. P. Agriculturists’ Relief Act “for 
the purpose of adding his name as security”. If there were any 
doubt about this, we think it would be completely resolved by a 
jetter Ex. 5 written by Manohar Lal himself on the 2nd June to 
the bank in which he said that the promissory note was signed 
by his brother Krishna Lal and himself and asked that the five 
thousand rupees in question might be credited to his brother's 
bank account. ° Nothing on earth could be plainer than that for 
the purpose of explaining that both of them were jointly and 
severally liable. 


The more difficult point, however, is the one which we will 
now deal with. The learned Judge in his judgment first dealt, 
as we have already said, with the issue of whether the defendants 
were agriculturists. It has to be remembered that there was 0 
written statement of defendant No. 1 before the court and in 
that sense it is extremely doubtful whether there was any issue in 
this respect effecting defendant No. 1. All he had done was to 
adopt his brother’s written statement and even in that written 
statement the only allegation is that Krishna Lal was an agricul- 
turist and not that Manohar Lal was an agriculturist. But the 
learned Judge appears to have given defendant No. | the benefit 
of doubt and he- proceeded to discuss whether he was an agricul- 
turist. He first of all examines a certain khewat of a certain 
village for the years as far back as 1926 and he came to the 
conclusion from what he found in that khewat that both the 
defendamts were persons paying land revepue not exceeding a 
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thousand rupees per annum. In other words, he found that sub- 
Section (2)(a) of section 2 of the U.P. Agriculturists’ Relief Act 
Was satisfied and that ‘upto that point the defendants were agri- 
culturists. He then went on to say this: ‘The plaintiff has proved 
that defendant No, 1 was assessed to income-tax for the last 
financial year for which assessments were made by the income tax 
department when”—semble ‘before’—“the suit was filed... .” 


Now, what this means is that he found that notwithstanding 
that the first défendant had succeeded in bringing himself within 
sub-clause (a), nevertheless the plaintiff had succeeded in taking 
him out of it again under the second of the provisos to section 
2(2) by saying that in the year of the last assessment before the 
bringing of the suit he had paid income-tax. 


Now, had the test been whether the first defendant had paid 
income-tax in the year of the last assessment before the suit was 
' brought, we should have thought that the learned Judge was 
perfectly right in coming to that conclusion. It has been proved 
that the defendant had paid income-tax in that year and if it was 
to be contended on his behalf that the amount paid was not such as 
to bring it within the proviso, then it was for him to establish it. 
But unfortunately the matter is not quite as simple as that. At 
the time when the learned Judge heard this case, the law in 
respect of this matter seems to have been governed by a Bench 
decision of two learned Judges. ofthis Court including the late 


Judges in that case, in particular reference,to.a Sase under section 
30 of the -U. P. Agriculturists’ Relief Act, had unmistakeably 
decided that the relevant year of assessment for the purpose. of 
the proviso was the last occasion on which the debtor was assessed 
before the suit was brought. This has to be read in reference to 
section 8 of the U. P. Agriculturists’ Relief Act which applies only 
to that chapter of the Act which contains section 3 but does not 
apply to that chapter of the Act which contains section 30. It 
follows, therefore, that at the date the learned Judge decided 
this case in 1940, the relevant year for the purpose of section 30 
of the Act in which the debtor would have had to show that he 
Was not assessed to income-tax beyond the specified rate was the 
year of the last assessment before the suit was brought and not 
the year in which the loan was taken. Since 1940, however, 
there has been an alteration in the law in consequence of the 


(1) (1936) ALJ. 501. 
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Full Bench case of Ganeshi Lal v. Shiam Lal (1). In that case-— 
again in reference to a case under section 30 of the U. P. Agricul- 
turists’ Relief Act—the Full Bench has established that a debtor 
who claims the benefit of section 30 must show that he was an agri- 
culturist at the date of the advance. Though the earlier case in 
1938 was distinguished and explained, it appears to us that this 
latter decision of the Full Bench must really be taken to have 
overruled it. However that may be, it is the decision of this Full 
Bench that constitutes the law in this Court today. 

In these circumstances, so far as related to any question in 
this suit under section 30 of the U. P. Agriculturists’ Relief Act, 
the result is that the learned Civil Judge, through no fault of his 
own, proceeded on an entirely wrong basis and instead of the 
relevant year being the year before the suit was filed, the relevant 
year really was the year in which the loan was taken. For that 
reason, so far as the question is one relating to the defendants’ 
right to the benefit of section 30 of the Act, we shall have to 
consider it again, but so far as section 3 of the Act is concerned, 
we may say at once that we think that the learned Judge is per- 
fectly right and that there is no occasion for us to differ in any 
way from his opinion. The remainder of this judgment, there- 
fore, concerned the question merely as regards section 30 of the 
U. P. Agriculturists’ Relief Act. 

‘The course, therefore, which matters have taken is that the 
only evidence at the trial is that the second defendant, Krishna 
Lal, who has been into the witness-box in support of his own 
written statement, produced the khewats to show that he and his 
brother were technically agriculturists within the meaning of 
sub-section (a) of section 2(2) of the Act and he has sworn that he 
himself was an agriculturist. He has put it quite simply in that 
language: “I am an agriculturist”; and nothing more. The 
first defendant, Manohar Lal, has not been near the witness-box 
and we have no evidence on the record whatever, beyond the 
khewat, as to whether he was an agriculturist or not. 
It is with reference to the first defendant that the question princi- 
pally arises because, as the learned Judge points out, if the first 
defendant was a non-agriculturist, then the case will be one of a 
non-agriculturist joining with an agriculturist and accordingly 
‘under the third proviso to sub-section (2) of section 2 neither 
of them would become entitled to the benefit of the Act. 

(Q) LL.R. [1948] All. 502. 
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We have been pressed to say that once evidence has ‘been 
given to the effect that a debtor is what we may describe as a 
technical agriculturist under sub-section (a), then the onus lies 
with the plaintiff—the creditor—of showing, or at least of assert- 
ing, that he is really not the agriculturist he seems to be because 
by virtue of the second proviso he is a person paying income-tax 
beyond a certain amount. We do not entirely agree with that 
view It has to be remembered that this is an Act which gives 
to a certain class of person, to wit an agriculturist, certain privi- 
leges; and we should have thought that it was a safe starting point 
to assume that, before a person can take advantage of the privileges 
of this Act, it is for him to show that he comes strictly within that 
class which is entitled to those privileges. In other words, the 
debtor must prove that he is an “agriculturist”. And to do that, 
in our view, it is necessary for him to do something more than to 
say that he is a person who does not pay land revenue exceeding 
a thousand rupees per annum. In our view it is necessary for him 
not only to say that but to say also that he is a person who is not 
assessed to income-tax beyond that rate which would exclude him 
from the class of agriculturists. A moment's reflection, we think, 
‘will show that this is so. It has to be remembered that the plain- 
tiff, that is to say the creditor, is a person who himself has not 
access—indeed he is statutorily debarred from access by section 54 
of the Indian Income-Tax Act, 1922—to the only material from 
which it can be shown ‘whether ‘the debtor has paid income-tax 
On a particular sum in a particular year. Section 54 of the Indian 
Income-Tax Act in effect makes it impossible: in -all cases for a 
private individual to make inquiries from the income-tax autho- 

_ Tities and only in a very limited class of case even for the autho- 
Tities, such as a court of law, themselves to require facts and 
documents to be produced. And when one looks at sub-section 
3(m) of section 54 of the Indian Income-Tax Act, one finds that 
even then the only thing that the court itself could compel the 
income-tax authorities to disclose is the very limited fact of whether 
a particular person has paid income-tax in a particular year. 
There is no way in which even the court: itself could find out 
whether a particular person had paid income-tax on a particular 
sum in any particular year. 

It is apparent, therefore, that it would be impossible for the 
plaintiff himself to prove the facts required by the second proviso 
to section 2 of the U. P. Agriculturists’ Relief Act and it would 
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be equally impossible even for the court itself to compel produc- 
tion of proof except to the limited extent whether the debtors 
paid income-tax in a particular year. From this what appears to 
us to follow is that this is a case in which these facts which are 
covered by the second proviso to section 2 are such as are, not 
merely “especially”, but “solely” within the knowledge of the 
debtor himself. If ever there was a case which, if it is not covered 
precisely by the language of section 106 of the Indian Evidence 
Act, is covered by the principle of that section, this case, in our 
view, is it. Here is a case in which a man comes to the court, 
claiming against his creditor the great concessions which are 


’ provided by the U. P. Agricultursts’ Relief Act. In order to 
_obtain those concessions he has to prove a certain character which 


is defined both positively and negatively—positively by sub-clause 
(a) and negatively by the second proviso. It would to our minds 
be an unreasonable proposition if he were allowed to give evidence 
to show that he qualified under sub-section (a) and to leave it at 
that; without disclosing that which ex hypothesi must necessarily 
be within his own “especial”, if not exclusive, knowledge, namely 
what income-tax he has paid in the relevant year. To take any 
‘other view of the obligation of a debtor claiming under sub- 
section (2) would, as we see it, be tantamount, in any case in which 
that debtor ‘was minded to be dishonest, to giving kim a licence 
to prove a falsehood on the off chance that his creditor might not 
be able to disprove it. For these reasons we are satisfied that 
when a defendant comes to the court claiming the concessions of 
the U. P. Agriculturists’ Relief Act, the obligation lies on him to 
prove himself within section 2; sub-section (2), as an agriculturist, 
both positively under sub-section (a) and negatively under the 
proviso. And that reasoning applies with no less force to a case 
in which the defendant in question has not troubled to put in a 
written statement but has said in the most casual possible way 
that he relies on the written statement of some one else. Nor 
is the matter made any better when the gentleman himself is a 
Vakil. 

We arrive, therefore, at the same conclusion as the learned 
Judge of Agra, though by a somewhat different road. We think 
thag the first defendant has not been proved to be an agriculturist 
and, therefore, that this is a case under the third proviso of an 
association between a non-agriculturist and an agriculturist which 
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deprives them both of the benefits of section 30 of the Act. - We, 
therefore, think that the appeal must be dismissed. 


We would note that the decree has been drawn up in the most 
careless mannier. As it stands, it is unintelligible. It is stated on 
the form that the plaintiff claimed Rs.750 with pendente lite 
and future interest and costs of the suit and it is further stated: 
“Tt is, therefore, ordered that the plaintiff's claim be decreed with 
costs against both the defendants. And that the sum of Rs.750 
be paid by the defendants to the plaintiff from the 5th December, 
1940, upto the date of realisation”. After the word “‘the plaintiff” 
there has evidently been an omission of a direction in regard to 
interest pendente lite and future. It appears to us in’ the light 
of the earlier wording of the decree that this was an accidental 
error in the preparation of the decree which should be remedied. 
One other slight alteration is also required and the dectfee should 
finally read as follows: 


“And that the sum of Rs.750 be paid jointly and severally by 
the defendants. to the plaintiff with interest pendente lite and 
fvture interest from the 5th December, 1940, upto the date of 
realization of the said sum and with Rs.668-8 on account of costs 
of the suit”, 


_ The respondents are entitled to their costs’of this appeal. 





“* Before Mt! Justice Verma and Mr. Justice Mathur 2 
© UMMI-UL-NISSA (Prdwtirr) ¥. FATIMA BEGAM. np anoTHER 
| DEFENDANTS} 
Muhammadan law—Pre-emption—Whether only one demand necessary ‘ 
under the Shia law 

There is no justification for the view that the Shia law of pre-emption 
requires only one demand and it is well settled that when the talab-i-ishhad 
is made, a reference to talab-i-mowasibat is absolutely necessary. 

Mr. K. C. Miutal, for the appellant. 

Mr. Mushtaq Ahmad (for whom Mr. Muhammad Munir), for 
the respondents. 

‘The judgment of the Court was delivered by: 

Verma, J.:—This is a plaintiff's appeal arising out of a suit 
for pre-emption under the Muhammadan Law. The trial court 
decreed the suit but the lower appellate court has, reversing the 
decree of the trial court, dismissed it. : 


“second. Appeal No. 237 of 1944, from a decree of Suraj Prasad Dube; Second Civil 
Judge of Meerut, dated the 16th of September, 1943, reversing a decree of G. C. 
Agarwala, Second Munsif, Meerut, dated the 21st of July, 1942. 
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It is common ground that the parties—the vendor the vendee 
and the pre-emptor—are all Shias. There can therefore be no 
doubt that the case has to be decided in accordafice with the 
principles of the Shia law of pre-emption. 


‘The plaintiff alleged in the plaint that she had, immediately 
on hearing of the sale" ‘made the demands required by law in the 
presence of witnesses” (paragraph 5). At the trial also the plain- 
tiff’s case was that she had made two demands, one immediately 
on hearing of the sale and the other in the presence of witnesses 
at the house and in the presence of the vendee. The defendant 
vendee denied ‘that any demands had been made at all. She 
pleaded in the alternative that, even if any demands had been 
made, they had not been made in accordance with law. 
_ The first issue framed by the Munsif was: 

“Did the plaintiff make the necessary talabs?” 

The Munsif began his judgment on this issue with the observa- 
tion that the parties were Shia and that, “as. such; the strict 
formality of two demands, : ‘the immediate demand and demand by 
invocation, is not necessary”. He continued as follows: , 

“All that is necessary is that one demand, without ‘any 
formality, and which should amount to an assertion of her right 
to be exercised by due diligence and unnecessary delay”. 

The sentence as it stands, is obviously not correct. We take 
it, however, that what the Munsif meant was that, even according 
to Shia law, the plaintiff had’ to exercise her right with due dili- 
gence and without unnecessary delay. The next observation 
of the Munsif was: 

“This being the law, the oral evidence produced by te plain- 
tiff on the point must be deemed sufficient”. 

He then summarised the evidence given by the plaintiff's 
witnesses, Mohammad Absan and Qudrat Ali, and concluded as 
follows: 


“There are certainly some discrepancies and contradictions in 
the testimony of the plaintiff's witnesses but they are not so material 
as to demolish the entire case of demands. Since no formality of 
demands and the fact that two demands are necessary, are not 
needed under Shia law, it must be natural in the ordinary course of 
events, particularly when no notice was given to plaintiff before the 
sale, that the plaintiff may have asserted a right to me empt. I 

’ therefore, hold that the talabs were performed.” 


Apart from the fact that the penultimate sentence in the 
passage just quoted is grammatically incorrect, it is obvious that 
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the finding, as recorded by the Munsif, is not a proper finding. 
The reason given by him for holding that the talabs were per- 
formed is no teason at all and the use of the word “may” goes to 
show that probably the Munsif was not quite clear in his own mind 
as to the value to be attached to the evidence adduced by the 
plaintiff. 

The learned Judge of the lower appellate court has also 
unfortunately not recorded a finding which, can be said to be a 
clear finding. He begins by criticising the view of the Munsif 
that the Shia law did not require any formality in the making 
of the demands and that it was not necessary under the Shia law 
to make two demands. He refers to certain passages in Wilson’s 
Anglo-Muhammadan law and K. P. Saksena’s Muslim Law—to 
which his attention was apparently drawn by the plaintiff's counsel 
~—and concludes that those passages did not mean that “the 
demands should not be made among the Shias for pre-emption”. 
He next observes that “the correct legal position is that the 
plaintiff should have established the making of both the demands 
in order to be able to pre-empt the vended property”. He then 
refers to the statements made by the plaintiff’s witnesses and 
observes that the evidence does not show that the second demand, 
viz. talab-i-ishhad, was made according to law, inasmuch as there 
was nothing in the evidence to show that, when the talab-i-ishhad 
was made, any reference was made to the talab-i-mowasibat. He 
concludes his discussion of the evidence in these words: “Thus 
all the three witnesses failed to prove that the demands as 
required by Muhammadan Law were at all made by the plaintiff.” 


As shown above, both the courts below failed to keep questions 
of fact and questions of law apart. . The learned Judge of the 
lower appellate ¢éourt does not say clearly whether he believes the 
plaintiff's witnesses and, if so, to what extent. His finding does 
not make it clear whether any talab was, as a matter of fact, made, 
and, if so, what were the exact words used and what was the 
procedure followed by the plaintiff. We do not, however, con- 
sider it necessary to send the case back to the court below for a 
consideration of the evidence afresh and for the recording of 
clearer findings of fact. We are of opinion that this is a case 
in which this Court should go through the evidence for itself. 

Learned counsel for the plaintiff appellant has strenuously 
contended that the view of the law, on the question of demands, 
expressed by the Munsif was-correct. His argument is that 
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according to the Shia law only one demand—and that also without 
any formality at all—is sufficient. In support of his contention 
he has relied on paragraph 489 at page 474 of the 6th Edition of 
Wilson’s Anglo-Muhammadan Law, edited by Mr. A. Yusuf Ali 
and on Mr. K, P. Saksena’s Muslim Law (1937 Edition) page 565, 
paragraph 5. 

‘The paragraph in Wilson’s book is as follows: 

“The distinction between the immediate demand, talab-i-mowasi- 
bat, and the formal demand before witnesses, talab-i-ishhad, is not 
recognised. All that is necessary is that the pre-emptor should use 
reasonable diligence in preferring his claim, either personally or by an 
agent, after becoming acquainted with his right.” 

The paragraph in Mr. Saksena’s book is as follows: 

“The distinction between the immediate demand and the demand 
by invocation is not recognised; all that is essential is that the pre- 
emptor should use reasonable diligence, without any unnecessary 
delay, to make the assertion of his right, after receiving the in- 
formation.” : ; 

‘The paragraph in Mr. Saksena’s book appears to be a mere 
reproduction of the paragraph in Wilson’s book with slight verbal 
alterations. It will be noticed that in the paragraph itself it is 
not stated that only one demand is required by the Shia law. 
This statement is, however, contaified in the placitum to the 
paragraph which is in these words: 

“Only one demand necessary.” 

In Mr. Saksena’s book this placitum is also reproduced. No 
authorities are quoted. On the other hand, we have the fact that 
there is no such statement either in Ameer Ali’s book or in 
Mulla’s book on Muhammadan ‘law. The differences between 
the Sunni law and the Shia law of pre-emption are stated in both 
those books at length, but it is not stated in either of them that 
the Shia law requires only one demand or that all that is necessary 
under the Shia law is that the pre-emptor should use reasonable 
diligence in preferring his claim after becoming acquainted with 
his right. In Wilson’s book, below paragraph 489, a reference is 
made to Baillie, Volume IJ, pages 183, 184 and 195. We have 
examined those portions of the Second Volume of Baillie’s Digest 
of Muhammadan law and are unable to find any justification for 
the view that the Shia law requires only one demand. ‘The refer- 
ences apparently to the last paragraph,at page 183, which is 
continued at page 184, and to the paragraph after it at page 184. 
It appears to us that all that Baillie states there is that the Shia law 
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is not so rigid as the Hanafi law in the matter of the requirement 
that the pre-emptor, immediately on hearing of the sale, should 
jump up and shout out that he has a claim for pre-emption. 
Under the Hanafi law even a moment's delay is fatal. The Shia 
law, on the other hand, lays down that, should the pre-emptor 
be delayed in making his demand from any necessary cause 
preventing his personal appearance, or the appointment of an 
agent to assert it on his behalf, his right is not extinguished”. 
The Shia law further lays down that a delay in the making of the 
demand, after receiving information as to the sale, brought about 
by certain other causes, mentioned in the book, is excusable. 
All this, it appears to us, refers to the making of the talab-i- 
mowasibat. The passages at page 195 of Billie’s book do not lay 
down the law differently. Those passages simply give further 
details of the circumstances in which delay will or will not Be 
excused. It is nowhere stated in Baillie that the Shia law requires 
only one demand. Another authority referred to in Wilson's 
book is “Querry, 11”. Evidently the reference is to “Droit 
Musulman, Recue 1” des Lois concernant les Musulmans Schytes,” 
in two volumes, by A. Querry. That book has not been made 
available to us, and we are therefore unable to deal with its 
contents. We see no reason, however, to think that Querry has 
laid down any proposition which runs counter to what is contained 
in Baillie’s, Ameer Ali’s and Mulla’s books. e : 

We have gone through the evidence for ourselves and we find 


that the learned Judge of the lower appellate court is right in_ 


observing that there is nothing in the plaintift’s evidence to show 
that, when the talab-i-ishhad was made, any reference was made 
to the talab-t-mowasibat. It is well settled that such a reference 
is absolutely necessary. 

The result is that, even if the evidence adduced by the plain- 
tif is believed in toto, the talab-i-ishhad was defective in an 
essential particular. . 

For the reasons given above we dismiss the appeal with costs, 
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Before Mr. Justice Sinha and Mr. Justice Bennett 


BENARES BANK, L1p. (DECREE-HOLDER) v. DWARKA NATH Anp OTHERS 
(JupcMENT-DEsrors)* 


Debt Redemption Act (Local Act XIII of 1940), section 4— Declaration 
under section 4—When can not be made by a decree-holder—The 
words “has already applied for execution” explained. 


The expression used in proviso 3 to clause (3) of section 4 of the U. P. 
Debt Redemption Act does not say that the declaration becomes ineffective 
if there has been a previous execution. On the other hand, all that it 
insists upon is that the creditor should have “already applied for execu- 
tion”. In other words whether the application has fructified or has 
mained infructuous is immaterial. If something has been done to 
threaten the quiet enjoyment of the land by the agriculturist the declara- 
tion can not be made. When a decree-holder wrote “he, therefore, 
prays that the property mentioned above to wit, the house property in 
Benares, may be put to sale. . . . Thereafter a certificate for the sale of 
Mahuli Bazar Ganj be sent to the court of the Subordinate Judge of 
Mirzapur,” it is obvious that he did something to threaten what the egis- 
lature is anxious to preserve to the agriculturist, and as his application 
contained a prayer for a certificate as also a prayer for execution against 
the land in Mirzapur no further application before the court of Mirza- 
pur was necessary. The application in question must therefore for the 
purposes of the U. P. Debt Redemption Act, be treated as an applica- 
tion for execution. This being so, the declaration made by the decree- 
holder, under section 4 of the Debt Redemption Act, after such an appli- 
cation was not an effective declaration and will not deprive the judgment- 
debtor of the benefits of the Act. 


Mr. C. B. Agarwala, for the appellant. 
Mr. S. S. Verma, for the respondent. 
‘The judgment of the Court was delivered by: 


Sinna, J.:—This is an appeal by an unsuccessful decree- 
holder against whom an application by one of the judgment- 
debtors, under section 8 of the U. P. Debt Redemption Act, (Local 
Act XIII of 1940), for amendment of decree No. 22 of 1922, passed 
on the 11th of January, 1924, by the Subordinate Judge of 
Benares, under order XXXIV, rule 5, of the Code of Civil 
Procedure, was granted. 





*Execution First ‘Appeal No. 483 of 1943, from a decree of R. K. Chowdhry, Additional 
Civil Judge of Benares, dated the 22nd of July, 1943. 
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The facts are briefly these: 
The following pedigree will be useful: 

















GOBIND PRASAD 
! = 
| L 
Durga Prasad Makund Lal 
! 
\ 
| Je des 33 
Gorakh Nath Ranji Bhagwanji 
! 
l | of | 
Badri Nath Kedar Nath Baij Nath Dwarka Nath 
alias alias 
Bachcha Kalapnath 


The learned Additional Civil Judge has described Dwarka 
Nath alias Bachcha. The learned counsel for the parties are 
agreed that this is a mistake and that Bachcha is the alias of 
Kedarnath, z 

It is common ground that the mémbers ofthe above family 
are still joint. On the 25th of January, 1912, Makund Lal, 
Durga Prasad, Bhagwanji, Ramji and Gorakh Nath for self and 
as guardian of his minor sons, Badri Nath and Bachcha, executed 
a hypothecation bond, in the nature of a security bond, to secure 
the payment of loans up to a maximum of Rs.30,000, in favour 
of the Benares Bank Ltd. Benares. These loans were accordingly 
taken from time to time. On the 28th of October, 1915, a pro- 

. Misssory note wag executed by Makund Lal for a sum of 
Rs.17,347-4. On the’38th of October, 1918, Gorakh Nath, Ramji 
and Bhagwanji executed a prattiissory note for Rs.21,500 and on 
the 23rd of July, 1920, the Bank Bled a suit for the recovery 
of Rs.21,500, together with interest at nine per cent per annum 

_ against Gorakh Nath and his two brothers and four sons, of 
whom Kedar Nath, Baij Nath and Dwarka Nath were minors 
and were cited as defendants under the guardianship of their 
father, Gorakhnath. This was suit No. 22 of 1922. The preli- 
minary decree under order XXXIV, rule 4, of the Code of Civil 
Procedure was passed on the 12th of July, 1923, and the final 
decree for sale under order XXXIV, rule 5, followed on the 11th 
of January, 1924. During the pendency of the execution pro- 
ceedings Gorakhnath died and his name was removed. The 
applications, which has given rise to the present appeal, for the 
relief mentioned above, was made by Dwarka Nath. He claimed 
the benefit of the U. P. Debt Redemption Act (Local Act XIII 
of 1940) as also of the Agriculturists’ Relief Act, Local Act XX VII 
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of 1934. It was contended that the judgment-debtors were both 
agriculturists under the above Acts and workmen under the Act of 
1940. 


The Benares Bank, Ltd., which has since gone into liquidation, 
was cited as a defendant, along with the other members of the 
family, but it alone entered defence. Various pleas were raised, 
but those which have been reiterated before us are only these. 


It is contended that the judgment-debtors were not agricul- 
turists on the date of the loan or even on the date of the applica- 
tion; they-certainly neither were nor are workmen. And, lastly, 
it was pleaded that they are not entitled to the benefits of the 
U. P. Debt Redemption Act, inasmuch as the Bank had, in the 
course of the present execution proceedings, made the declaration 
contemplated by sub-section (3) of section 4 of the Act that the 
“decree shall not be executed against the land, agricultural 
produce or person of suih agriculturist”’. 


The learned Additional Civil Judge, in a careful judgment, 
held that the judgment-debtors were not workmen; nor were they 


-agriculturists at the time of the loan, but they were agriculturists 


at the time of the presentation of the application and were thus 
entitled to the benefits of the Act. He held that the declaration 
given was not an effective declaration, as the decree-holder had, 
on the 27th of February, 1925, “already applied for execution 
against the land—of such agriculturist”. He allowed the applica- 
tion of Dwarka Nath, the applicant and directed him to “file 
an account under the provisions of sections 9 and 10 of Act XIII 
of 1940 till the 2nd of August, 1943, whereafter the decree-holder 
shall have the usual ten days for filing objections, if any, against 
the account. The final decree under order XXXIV, rule 5, Civil 
Procedure Code passed in this case will then be amended.” 


The Bank has come before us in appeal. The finding of the 
learned Additional Civil Judge that the judgment-debtors were 
not workmen has not been challenged on their behalf. 

The learned counsel for the Bank contended that, as the 
judgment-debtors were not agriculturists on the date of the loan, 
they are not entitled to the benefits of the Act. This contention 
musf, in view of the decision of this Court in Ketki Kunwar v. 
Ram Sarup (1), be rejected. It was held in this case that “Where 
the advance is recoverable only from the property of.an agricul- 
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turist or workman, it is not necessary that the advance should 


have been also made to a workman or to an agriculturist.” 


{t is not pretended that Dwarka Nath, the applicant, is per- 
sonally liable for the loan. The Full Bench case was explained 
in a very recent case, Shil Gange v. Manohar Lal (1). The 
learned counsel for the appellant has, however, strenuously con- 
tended that the declaration is an effective declaration and consti- 


tutes a bar to the present application. Section 4 of the U. P. Debt : 


Redemption Act, while prescribing a course which will enable 
the decree-holder to circumvent the effect of the Act by making a 
declaration not to proceed with “the land, agricultural produce 
‘or person of such agriculturist”, has imposed certain restrictions. 
in the case of a suit pending at the commencement of this Act, 
the declaration can be made at any time before the decision of the 
suit. In the case of a suit instituted after the commencement of 
this Act, it must be made in the plaint itself. This is provided 
by clause (2) of section 4. But if a decree had been passed before 
the commencement of this Act, the legislature is, not unnaturally, 
Not so stringent, but it nevertheless deprives the creditor of this 
benefit if he “has already applied for execution against the land 
. ++. of such agriculturists.” This was held in Muhammad Abdul 
Razzak vy. Parvati Devi (2), and emphasised in Shaila Pati Bhat- 
tacharji v. Sahu Mahadeo Prasad (3). 


The real question, therefore, is whether the Bank has already 
applied for execution ‘against the land and thereby forfeited the 
special concession. allowed to it by section 4. Before proceeding 
further it must be borne in mind that the property hypothecated 
consisted of house property in Benares and zamindari in the 

district of Mirzapur. The suit was instituted in the court of 
the Subordinate Judge at Benares. The first application for 
execution was made on the 20th of February, 1925. The prayer 
in the first application was couched in these terms: 

“The petitioner has, out of the items of property mentioned in 
the final decree, exempted, by means of an application, dated the 
23rd of November, 1922, grove No. 65, situate in mohalla Durga 
Kund, in tht city of Benares. The four-anna share of zamindari 
in pargana Ahrora, in the district of Mirzapur, lies outside the 
jurisdiction of this Court. The petitioner, therefore, wishes to have 
the proclamation of sale issued in respect of the property in4the 
city of Benares. It, therefore, prays that the property mentioned 


@) EL.R. [1945] All. 535. (2) ILL.R. [1943] All. 48. 
+> (3) ELR. [1943] All. 428. =e 
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above may be put to sale and such part of the décretal amount, as 
can be realised from this property, may be realised. . Thereafter a 
certificate for the sale of Mahuli Bazar Ganj be sent to the court of 
the Subordinate Judge of Mirzapur.” 

‘This application, be it noted, was made in the usual form 
prescribed by order XXI, rule 11, of the Code of Civil Procedure. : 
It is this application which is decisive of the fate of this case, and 
it is the effect of this that falls to be considered. 

Before, however, addressing ourselves to the character of this 
application, it is desirable to say a few words about the declaration 
contemplated by section 4. The Agriculturists’ Relief Act: was 
passed “to make provision for the relief of agriculturists from 
indebtedness.” We have the high authority of their Lordships of 
the Judicial Committee that its “words” being the words of “a 
remedial statute” “must be construed so far as they reasonably 
admit so as to secure that the relief contemplated by the statute 
shall not be denied to the class intended jo be relieved.” (Vide 
Raghuraj Singh v. Hari Kishan Das (1). The U. P. Debt Redemp- 
Act of 1940, which followed in its wake and which definitely 
aimed at implementing its purpose by providing “for further 
relief from indebtedness to agriculturists and workmen in the 
United Provinces”, must receive an equally liberal, if not a more 
liberal interpretation. Section 4 is, in a sense, an exception to 
the Act itself, in that it recognises the right of the decree-holder 
to take away, at least in some measure, from the judment-debtor 
the benefit vouchsafed to him by the rest of the Act, though 
within definite limitations. The legislature itself has said that 
section 4 deals with “cases in which provisions of the Act shall 
not apply.” The nature of such clause or section has been defined 
in Churchill v. Crease (2). Craies in his Statute Law (fourth 
edition), at page 200, has put it in this way: 

“So in Churchill v. Crease the question was whether a paymept 
made by a bankrupt before the issuing of the commission against 
him was protected by 6 Geo. 4, c. 16, s. 82, which enacted that ‘all 
payments really and bona fide made, or which hereafter shall be 
made, to any creditor by a bankrupt, before the issuing of the 
commission against him, shall be deemed valid.’ It was argued that, 
as by section 136 the Act was not to come into force until the Sept- 
ember then next, and the payment in question was made before 

_ the September, the Act would not apply to that payment so as to 

protect it. The Court, however, held that the payment was pro- 
tected. ‘I should have thought, ‘said Best, C. J.,’ ‘that section 136 


(1) [1944] A-L.J. 162(166). (2) (1828) 5 Bing. 177. 
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Was conclusive if there had been no conflicting intention to be col- 
lected from the Act, but the rule is that where a general intention 
is expressed (as here, that the Act should not come into force until 
September), and the Act expresses also a particular intention incom- 
patible with the general intention (as here, that all payments bona 
file made, i.e. heretofore made«shall be protected), the particular 
Nitention is to be considered in the nature of an exception® 
If it is an exception it must be construed strictly. In Gaya 
Prasad vy. Kalap Nath (1) Wazir Hasan, A. C. J., observes as 
follows : : : 
“The provision in the same section that there shall be no third 
appeal to the Chief Court from a decree passed by a District Judge 


tion the exception does not affect the General rule. It must be con- 
fined within its own limits and strictly to the subject-matter embraced 
within it,” 
To the same effect is the observation of Din Mowammap, J., in 
Madho Singh v. James Skinner (2): “One fundamental principle 
that governs the interpretation of statutes is that an exception 
must be construed strictly . |.” 

In order to understand the effect of a prayer for a certificate 
under order XXI, rule 6, the scheme of the Code of Civil Proce- 
dure must be kept in view. Section 39 deals with the transfer 
of decrees; order XXI with their execution. We are not con- 
cerned in this case with rules 1 to 5. Rule 6 provides the pro- 
ceduré where the court desires that its own decree shall be 
executed by another court and insists upon compliance with certain 
requirements, by the court sending a decree for execution, Rule 
7 clearly says that “The court to which a decree is so sent shall 

“cause such copies and certificates to be filed, without any further 
proof of the decree or order for execution, or of the copies thereof, 
unless the court, for any special reasons to be recorded in the 
hand of the Judge, requires such proof.” (The italics are ours.) 

We now come to rule 10, which says “Where the holder of a 
decree desires to execute it, he shall apply to the court which 
passed the decree .. .”. 

It is, however, clear that no further proof of the decree or 
order for execution is necessary; for that has been clearly provided 
byrule 7. It is only an application which is necessary. Rule 11, 
sub-clause (2), which is the material clause, gives the details of 


(1) (1929) LL.R. 4 Luck. 589, (2 ALR. 1942 Lah. 9437949) 
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the particulars which an application under rule 10 should contain. 
The insistence by the legislature on these particulars, in an appli- 
cation for execution, is with a definite purpose. No processs 
in execution is possible unless the details required by sub-clause 
(2) of rule 11 are there. The present, however, is not a case 
where theapplication for a certificate was made by the Bank not 
in the prescribed form, or without the particulars mentioned in 
sub-clause (2) of rule 11. Can it be said that the application of 
the Bank was not an application in execution, even though it was 
in the prescribed form and contained all the particulars required 
by rule 11? Can it not be said that that application was a 
composite application with a two-fold prayer—the immediate, 
prayer for a certificate and the ultimate prayer for execution? 


The expression “applied for execution”, as used in section 4, 
has not been the subject of any judicial decision so far; at least 
none has been brought to our notice, and-we are left to borrow 
light from the authorities which have construed the expression 
“application for execution” as used in the Indian Limitation Act. 


‘The earliest case of this Court is Ram Sahai v. Nanni (1). 
The facts briefly were these: 


“One Ram Sahai obtained a decree on the 26th of June, 1873, 
and made an application for execution on the 10th of March, 1884, 
praying that the decree be sent for execution to the District Judge of 
Aligarh with a certificate of non-satisfaction. This application was 
granted on the 18th of July, 1884, and the decree and certificate 
under section 224 of the Code of 1882-—now order XXI, rule 6— 
were given to him and were filed by him in the court of the Judge 
at Aligarh on the 16th of November, 1885. The Judge, acting 
under the provisions of section 226—now order XXI, rule 8—directed 
the decree to be forwarded for execution to the court of the Subor- 
dinate Judge. Ram Sahai then filed an application for execution 
on the 27th of November, 1885, asking the Subordinate Judge to 
grant execution of the decree. It was pleaded on behalf of the 
judgment-debtor that the application was barred by limitation, as 
twelve years had elapsed since the date of the decree and section 
230—present section 48—of the Code of Civil Procedure stood in the 


way. 


OupFIELD, J., with him ‘TYRRELL, J., concurred, observed as 
follows: 


“The application of the 27th November, 1885, is not a fresh 
application for execution, but only one asking the court to give 
effect to that of the 10th March, 1884, still pending. It is nothing 

7W 77886. AW.N. 137. - 
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more than asking the court to give directions in accordance with 
the order of the 10th March, 1884, and there can be no question as 

to the application being barred.” 
. The next case of this Court is Sundar Singh v. Doru Shankar 
(1). ‘ 
“Doru Shankar obtained a decree for money on 2nd@July, 1884. 
On 12th April, 1896, he applied for a certificate under section 224-- 
now order XXI, rule 6—of the Civil Procedure Code, which was 
prepared on 2nd July, 1896, and Was received by the court to which 
the decree was sent for execution on 4th July, 1896. He applied to 
that court for execution on 7th July, 1896. An. application for 
execution was made to the court to which the decree had been tyans- 
mitted on 7th July, 1896, The bar of limitation was pleaded. The 


courts below had held that the application was not barred by 
limitation.” 


_Enog, C. J., and Baneryi, J., disagreed with the view and held— 


“Execution was in fact barred by that time by reason of section 
230 of the Code of Civil Procedure. However, the court held that 
section 230 could not be applied, as the application to transmit the 
decree had been made within time. As a matter of fact the court 
was wrong. The making of an application to transmit the decree 
and the making of an order thereon did not suspend the operation 
of section 230. The court made an order for execution. We are 


clearly of opinion that that order was wrong and in contravention 
of section 230 of the Code.” 


It is unfortunate that the attention of the learned Cyer 
Justice and BANERjI, J., was not invited to the-earlier case decided 
by Ovprietp and TYRRELL, JJ. : 

We now come to the other case, Khetpal v. Tikam Singh (2). 
Karamat Husain and TupsaLt, JJ., agreed with Sir JouNn Epce 
~ and Banerji, J. and disagreed with OvprieLp and Tyrre., JJ. 
They held “An application for execution can in no sense of the 
words be regarded as an application in continuation of an applica- 
tion for transfer of a decree from One court to another.” The 
next case relied upon is Sahodra y. Bhagwan Das (3), in which 
Kannatya Lat and AsHwortu, JJ. held that “An application 
under section 39 of the Civil Procedure Code, for transfer of the 
execution of the decree is not an application for execution within 
the meaning of order XXI, rule 10 of the Civil Procedure Code, 
but an application to take a step-in-aid of execution governed by 
article 181, schedule I, Limitation Act.” 


(1) (1898) LL.R. 20 All. 78. (2) (1912) LL.R. 34 All. 396, 
@) ALR. 1996 All. 473. 
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The present case, however, is more akin to the case before 
OLpFIELD and TyrrELL, JJ., than the aie ua cases. In that 
case there was a two-fold praye’ 
for a certificate. In the later cases the prayer was confined only 
tora prayer for a certificate. 








The leaaned counsel for the appellant has relied upon Chutter- 
put Singh v. Sait Sumavi Mal (1), and Banku Behary Chatterji v. 
Navaindas Dutt (2), in support of his contention that the granting 
of a certificate is a purely ministerial act. They were ministerial 
acts in those particular cases, because, as brought out in Sreenath 
vy. Priyanath (3), “. . . the two decisions on which reliance has 
been placed relate to decree passed on the original side of the 
court, which under the practice obtaining there are transferred 
for execution under ministerial orders.” 


It must, however, be clearly understood that the anology 
of the authorities on a similar expression—application for execu- 
tion—should not be pursued too far. It is after all a reasoning by 
analogy. 

The purposes of the two Acts should not be lost sight of 
The Limitation Act is a statute of repose or a statute of peace. 
The Act in question is, on the other hand, an Act of a wholly 
different character. It is an Act several provisions of which e.g., 
section 7 or section 8—do not recognise even the sanctity of 
contracts and decrees, if they are inconsistent with it. To use, 
again, the words of their Lordships of the Privy Council, they 
were passed with a definite object of relieving a certain class of 
people. ‘The policy of the Act is that the agriculturist should be 
assured a quiet enjoyment of his land. While he has lost every- 
thing else, land which, in the geierality of cases is the principal, 
if not the only, means of livelihood should be salvéd out of the 
wreckage of his fortune. 


The expression used in. proviso 3 to clause (3) of section 4 does 
not say that the declaration becomes ineffective if there has been 
a previous ¢xecution. On the other hand, all that it insists upon 
is that the creditor should have “already applied for execution.” 
In other words, whether the application has fructified or has 
remained infructuous, is immaterial. If something has been 
done to threaten the quiet enjoyment of the land by the agricul- 
turist, the declaration cannot be made. When the bank said that 


(1) (1916) LL.R. 43 Cal. 903. (2) (1927) LL.R. 54 Cal. 500. 
(3) (1931) LL.R. 58 Cal. 832. 
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“It, therefore, prays that the property mentioned above to wit, 
the house property in Benares, may be put to sale... Thereafter 
a certificate for the sale of Mahuli Bazar Ganj be sent to the court 
of the Subordinate Judge of Mirzapur.”, it is obvious that it did 
something to threaten what the legislature is anxious to preserve 
to the agriculturist. : To 
Execution has not been defined either in the Limitation Act 
or in the Code of Civil Procedure. There is, however, some 
attempt to define it in Sreenath Roy vy. Radhanath Mookerjee (1): 
“Execution of decrees . . . mean the enforcement of the decrees 
of the courts, by what is generally known as ‘process of execution’.” 
Order XXL, rule 24, lays down the process for execution. It says 
that process can issue only “when the preliminary measures (if any) 
required by the foregoing rules have been taken.” The preli- 
minary measures, in the case before us, are the measures contem- 
plated by section 39 and order XXI, rules 5, 6, 10 and 11. It 
is true that no application within the meaning of order XXI, 
rule 10, was made to the transferee court, but the application, 
in the present case, made to the court transferring the decree, 
contained a three-fold prayer—a prayer for the sale of the Benares 
property and, in case the decree remained unsatisfied either in 
whole or in part, a certificate and an order for sale of the Mirza- 
pore property. This is the only interpretation which can be put 
upon the application. If that document is capable of two inter- 
pretations, one in favour of the decree-holder and the other in 
favour of the agriculturist, we must, on the authorities discussed 
above, accept the interpretation which favours the agriculturist. 
We are, however, not left in doubt when we also bear in mind 
the aspect emphasised above that the application complied with 
the requisites of order XXI, rule. 11. If this is so, no further 
application before the transferee court “was necessary, vide 
Sreenath v. Priyanath (2). : 
; The point in question was considered in K. B. Dutt v. Tara- 
prasanna Roy Chaudhury (3). M ULLICK, J., with whom Foster, 
J., agreed, held at page 754: - ; 
“Order XXI, rule 6, read with section 39, of the Civil Pro- 
cedure Code, makes it quite clear that where there has been no 
application for the execution of the decree in the court which 
passed the decree, the decree-holder is bound to make an applica- 
tion for execution in the court to which the decree has been 


(1) (1888) LLL.R. 9 Cal. 773(776). (2) (1981) LL.R. 58 Cal. 832. 
(3) (1923) LL.R. 2 Pat. ong 
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transferred, but I can find nothing in the law, which compels the 
decree-holder to make a second application for the execution 
of the decree in the court to which the decree has been transferred 
# he has already made an application in the court which passed. 
the decree.” ; 

+ This case was followed in Sreenath v. Priyanath (1) and 
Amarendva Nath Mallick y. Balai Chand Ghatak (2). In the case 
of Sreenath, MitrEr, J., with whom MuKERjI, J., agreed, observed 
at page 846: 

“I£ an application for execution is made to the court which 
passed the decree that court will transmit the same to the court where 
immovable property sought to be sold is situate along with the 
other papers required by order XXI, rules 5 and 6 of the Code, and 
then the latter court will make the order for sale and it will not be 
necessary in such a case to have a fresh application for execution 
before the court where immovable property sought to be sold in 
execution is situate.” 

In the case of Amarendra Nath Mallick, EpcuEy, J., with 
whom Guosg, J., agreed, followed the above dictum. 

We, therefore, think that the application of the Bank having 
contained a prayer for a certificate as also a prayer-for execution 
against the land in Mirzapur, no further application before the 
court of Mirzapur was necessary and the application in question 
must, for the purposes of the U. P. Debt Redemption Act, be 
treated as an application for execution. ‘This being so, the 
declaration made by the decree-holder, after such an application, 
was not an effective declaration and will not deprive the judgment- 
debtor of the benefits of the U. P. Debt Redemption Act. 


We are satisfied that the judgment under appeal is right. We 
dismiss this appeal with costs. 





Before Mr. Justice Verma and Mr. Justice Mathur 
RAM CHANDER And OTHERS (APPLICANTS) v. RAM DAS AND OTHERS | 
(OxyecTors)* 

Land Reveftue Act (Local Act IIT of 1901), section 233(k}—Partition— 
Co-sharers arrayed as opposite parties—Whether right of suit exists 
among them. 

Section 233(k) of the U. P. Land Revenue Act does not bar a suit in 
respect of a dispute between persons who were arrayed on the same side 





*Second Appeal No. 1393 of 1948, from a decree of M. B. Ahmad, Disirict Judge, 
Aligarh, dated the 24th of tember 1942, confirming a decree of $. Ejaz Husain, 
Special Judge, Il Grade, Aligarh, dated the 2nd of October, 1941. 

“44/1021. TT BD ER fal 239. (2) AIR. 1936 Cal. 267. 
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as non-applicants in the partition proceedings and between whom no 
controversy arose in those proceedings. 

Messrs. Mushtag Ahmad, P. N. Verma and Baleshwari Prasad, 
for the appellants. : 

Messrs. M. L. Chaturvedi and C. B. Agarwala, for the res- 
pondents. 

The judgment of the Court was delivered by: 

Verma, J.:—This is an appeal against a decision of the learned 
District Judge of Aligarh, dated September 24, 1942, upholding 
the:sdecisicn ‘of a:Special Judge dated October 2, 1941, of the 
‘Second Grade inproceedings under: the ‘United Provinces En- 
cumberedEstates tact: ‘The ‘appéllants were . the dandlords- 
applicants under séction'4 of-the Act‘aned:Chaube Jagannath, the 
deceased father of the respondents, had preferred a claim under 
section 11 of the Act to certain property. The courts below have 
agreed in deciding that claim in favour of Chaube Jagannath. 

The essential facts are these. As has already been stated, an 
application under section 4 of the Encumbered Estates Act was 
filed by the present appellants in the year 1936, and in the written 
statement filed by them under section 8 of the Act the property 
in dispute was shown as property belonging to the landlords. 
The_proceedings prescribed by the Act were taken in due course 
and Chaube Jagannath, as already stated, made an application 
to the Special Judge claiming this particular item of property and 
stating that it belonged to him and not to the landlords-applicants. 
The. main ground on which the claim of Chaube Jagannath was 
based was that he had, ‘by adverse possession for more than twelve 
years as against the landlords-applicants, become the owner of the 
property. Various defences were raised, among them being the 
pleas that Chaube Jagannath’s claim was barred by estoppel, by 
section 11 of the Code of Civil Procedure and by section 233(k) 
of the United Provinces Land Revenue Act, and issues were 
framed by the Special Judge with regard to these ‘pleas. The 
Special Judge, by a judgment dated July 6, 1939, held that Chaube 
Jagannath had not acquired title to the property in dispute by 
adverse possession. Having arrived at that decision on the merits, 
he did not record findings on the issues framed on the question 
of estoppel, res judicata and the bar of section 233(k) of the Land 
Revenue Act. Chaube Jagannath took an appeal to the court of 
the District Judge and the learned Judge, by a judgment dated 
March 21, 1940, allowed his appeal and, reversing the decision of 
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the Special Judge, held that it was established that Chaube Jagan- 
nath had acquired title to the property in question by adverse 
possession for more than twelve years as claimed by him. The 
learned Judge remanded the case to the court of the Special Judge 
with the direction that the remaining issues should be tried and 
decided. The Special Judge thereupon took up the issues which 
had remained undecided and held in favour of Chaube Jagannath 
on all the questions raised by those issues. He accordingly held 
that the claim of Chaube Jagannath was established and that he, 
and not the landlords-applicants, was the owner of the property 
in question. The landlords-applicants thereupon went up in 
appeal to the court of the District Judge and that court, as has 
been stated above, dismissed their appeal. The landlords- 
applicants have consequently filed the second appeal in this Court. 

Lhe only question which was argued in the lower appellate 
court, and which has been argued before us, is that the claim put 
forward by Chaube Jagannath was barred by the provisions of 
section 233(k) of the Land Revenue Act. The facts bearing upon 
this matter are as follows: The parties to this appeal and one 
Balwant Singh were co-sharers in a Mahal called “Mahal Ghair 
Khwastgaran”. In‘ the year 1934 Balwant Singh applied under 
the provisions of the Land Revenue Act for the partition of his 
share in that Mahal, and arrayed the parties to this appeal—and, 
possibly, other co-sharers—as opposite parties. The parties to 
this appeal raised no objection to the partition being made as 
desired by Balwant Singh, and Balwant Singh’s application was 
granted and the partition was made. The appellants were 
impleaded by Balwant Singh as opposite parties in those partition 
proceedings as their names appeared in the Khewat. The con- 
tention of the appellants is—and has been in the courts below— 
that, as Chaube Jagannath did not in those partition proceedings 
state that he had become owner by adverse possession of the share 
against which the names of the appellants were entered, his present 
claim was barred by section 233(k) of the Land Revenue Act. 
It may be mentioned here that the pleas of estoppel and_ res 
judicata, as distinct from the plea based on section 233(k) of the 
Land Revenue Act, have not been pressed before us. The sole 
question that arises for our consideration, therefore, is whether, 
upon the facts stated above, the plea that Chaube Jagannath’s 


claim is barred by section 233(k) of the Land Revenue Act is 
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On behalf of the appellants strong reliance has been placed 
On certain stray sentences in the judgment of their Lordships of 
the Privy Council in Rai Bajrang Bahadur Singh v. Rai Beni 
Madho Baksh Singh (1). The only authority on which the appel- 
lants have placed reliance here as well as in the courts below is 
that judgment of their Lordships. The argument is that their 
Lordships of the Privy Council have in that case made observa- 
tions which Support the contention that Chaube Jagannath’s 
claina,is barred by séetion 233(k). We are unable to accept the 
contention of the:“ppellantsiJearned counsel that the sentences 
“On which he: plates reliance ané any authdrity-for the proposition 
contended: for: “We wré‘relieved, showever, of the: ‘necessity: of 
dealing with the. passages rélied: upon in detail because of what 
their Lordships themselves make clear in the penultimate para- 
graph of their judgment. The question which their Lordships 
had to consider, and which they decided, was whether, on the 
‘facts of that particular case, the ground on which Raza and 
Srivastava, JJ. had based their decision—viz. that the suit out 
of which that appeal had arisen was barred by section 233(k)—or 
the ground on which Wazir Hasan C. J. had held that the suit was 
not maintainable—viz. that the suit was barred by res judicata, 
but not by section 233(k)—was correct. In this connection they 
had to consider the correctness or otherwise of the judgment of 
Riciarps C, J. in Bijai Misir vy. Kali Prasad Misir (2) and of the 
views expressed in Ram Rekha Misra v. Lallu Misra (3) and they 
held that the interpretation placed by Ricuarns C. J. and by the 
learned Judges who decided the case of Ram Rekha Misir v. 
Lallu Misra on section 233(k) was too narrow. Their Lordships, 
after carefully analysing the various Provisions in Chapter VII 
of the Land Revenue Act, headed “Partition and Union of 
Mahals” referred to the words “except as provided in sections 111 
and 112” in clause (k) of section 233 of the Land Revenue Act 
and observed as follows: 

“The exception makes it exceedingly difficult to maintain 
that the only thing excluded from the cognizance of the Civil 
Court by clause (4) is the schematic arrangement of the land into 
units of area and that no question of proprietary right comes within 
the prohibition of access to the Civil Court.” 

As has been pointed out by a Futy Bencn of the Chief Court 
at Lucknow in Rameshar Singh v. Hanwani Singh (4) their 


(1) (1988) LL.R. 13 Luck. 508. (2) (1917) LL.R. 39 All. 469. 
(3) (19315 TT R 2 Alt® xeo AG) PLE) 4. 
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Lordships in Rai Bajrang Bahadur Singh’s case only decided what 
the meaning of the word “partition” in Chapter VII and section 
233(k) was, and further that no civil suit would lie in respect of 
matters arising for decision between contending co-sharers. It 
has further been pointed out by the learned Judges constituting 
the Full Bench in Rameshare Singh’s case that their Lordships 
did not decide that no civil suit would lie between persons whose 
interests were not opposed for the purposes of the particular 
partition carried out by the Collector. We entirely agree with 
this interpretation of the judgment of the Privy Council.. The 
matter is put beyond doubt by what the Privy Council themselves 
have said in the penultimate paragraph of their judgment. The 
material portion of that paragraph is as follows: 

“The facts of the present case raise no question . . . as to any 
case between persons whose interests were not opposed for the pur- 
pose of the partition.” 

Their Lordships went on to observe that a considerable number 
of decisions had been given upon a case of that description— 
besides cases of other types mentioned in the paragraph—but 
that their Lordships had not had occasion to hear argument upon 
them and did not deal with them—‘“more especially as their 
Lordships consider that their decision upon the point arising in 
the present case is in confirmation of the main current of authority 
in India”. It is thus clear that, in view of the facts of the present 
case, the decision of their Lordships in Rai Bajrang Bahadur 
Singh’s case is not only not in favour of the appellants, but is 
really against them. 

Learned counsel for the respondents has invited our attention 
to several decisions of this Court in which it has been held that 
section 233(k) does not bar a suit brought in respect of a dispute 
between persons who were arrayed on the same side as non-appli- 
cants in the partition proceedings and between whom no controv- 
ersy arose in those proceedings. It will be sufficient to mention 
only one of them, namely, Lal Bihari v. Parkali Kunwar (1). We 
have come to the conclusion, therefore, that the appeal is without 
force. 

tt may be stated here that it is open to considerable doubt 
whether a person, who files an application before a Special Judge 
under section 11 of the Encumbered Estates Act putting forward 
a claim to an item of property shown by the landlords-applicants 

(1) (1920) L.U.R. 42 All. 309. 
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in their written statement as belonging to them, can be said to 
“institute any suit or other proceeding in the Civil Court” within 
the, meaning of section 233(k). We do not, however, consider it 
necessary to express any definite opinion on this question as the 
view that we have taken on the other point is sufficient for the 
disposal of this appeal. 


The appeal is dismissed with costs. 





Before Mr. Justice Sinha and Mr. Justice Mathur 


SHRINAND LAL KAPOOR (JUDGMENT-DEBTOR) v. CHANDRA KANTI 
DEVI (DECREE-HOLDER)* 

Hindu law—Maintenance—Compromise decree-charge on certain pro- 
perty—Can decree-holder proceed against person without proceeding 
against property. 

In a suit for maintenance the compromise decree fixed a certain sum 
as maintenance allowance. It cast an obligation on the judgment-debtor 
to pay a sum of Rs.10,000. Ji also created a charge upon certain pro- 
perty, providing further that in the event of the property charged not 
being available, the charge shall shift to some other property. The plain- 
tiff put the decree in execution and sought to proceed against the person 
of her husband, held that as Rs.10,000 had already been paid and no 
attempt had been made to proceed against the property charged or against 
other property, the application was not a bona fide application and the 
decree-holder should not be allowed to proceed against the person of her 
husband before she had made an attempt to execute her decree against 
the property charged. 


Messrs. S. N. Misra and S. B. L. Gour, for the appellant. 
Mr. K. N. Gupta, for the respondent. 
The judgment of the Court was delivered by: 


Sivna, J.:—This is an appeal by the husband against whom 
a suit for maintenance was decreed by the learned Civil Judge of 
Allahabad. The suit was brought in forma pauperis and, after 
the necessary proceedings, it culminated into a compromise decree, 
the terms of which, such as are material for the purpose of this 
appeal, are as below: 

“(iy If the defendant makes a default in paying monthly 
allowance for six months, the plaintiff will be entitled to realise 
the sum by execution of this decree. The maintenance will be 
charged on the property detailed below. 





*Execution First Appeal No. 226 of 1944, from a decree of B. R. Verma, Civil 
Judge of Allahabad, dated the 2Ist of April, 1944. : 
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(ii) The defendant shall pay a sum of Rs.10,000 (Rupees ten 
thousand) to the plaintiff and she will have full proprietary right 
over this sum and the defendant will have no right in that amount 
whatsoever .. .” 


Then follow certain other conditions which are not material 
‘There are, however, two other clauses which are germane to the 
controversy before us. 


(a) Babu Kanhaiya Lal has no objection to the creation of this 
charge over whole of the house No. 31/1 Baranasi Ghose Street, 
Calcutta. : 

- (b) The defendant stipulates that the house No. 31/1 Baranai 
Ghose Street, Calcutta, is free from all incumbrances. If the 
house given in charge has any prior encumbrance, the charge shali 
shift to other property of Babu Nand Lal Kapur of equal value.” 

The suit was instituted in January 1941, and the compromise 
decree was passed on 2|st July, 1943. The plaintiff, at the time 
of the institution, described herself in the plaint as aged twenty 
years and her husband as twenty-two. It is, therefore, obvious 
that the defendant is also a very young man. 

The plaintiff put the decree in execution and sought to 
proceed -against the person of her husband. Her attempt was 
resisted on the grounds that the terms of the compromise decree 
ruled out any attempt against the person of the judgment-debtor. 
The learned Civil Judge held that it was open to the decree- 
holder to proceed against the person of her husband before pro- 
ceeding against the property. The judgment-debtor has come 
in appeal before us. 

The learned counsel for the appellant has stated that the sum 
of Rs.10,000 has already been paid by his client. The learned 
counsel for the respondent does not challenge this statement. 
The learned counsel for the appellant strenuously contends that 
the decree-holder is not entitled to proceed against the person of 
the judgment-debtor, before proceeding in execution against the 
property, upon which a charge was created. In support of his 
contention he takes his stand upon Ramabai Balkrishna Hasabnis 
v. Janardan Eknath Hasabnis (1). This is a single Judge judg- 
meni, but it reviews almost all the previous authorities, principally 
the two cases Raychand Jivaji v. Basappa Virappa Bellary (2) and 


_Guruppa Gurushiddappa Neeli v. Amarangji Venichand (8). 


(1) LL.R. [1943] Bom. 292. (2) LL.R [1941] Bom. 136. 
(3 EE.R. [1941] Bom. 299. # 
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We do not think any of these cases is strictly in point. We are 
confronted only with the question as to whether it is open to the 
decree-holder to proceed against the person of the judgment- 
debtor without exhausting her remedies against the property in 
‘espect of which the charge has been created. 


The learned counsel for the respondent has taken his stand 
principally upon Babu Rao Balwant Rao v. Mst. Gopika Bai (1). 
This case too is not strictly in point.. He has also relied upon 
S. Srinivasa Ayyer v, Lakshmi Ammal (2). ‘This case is authority 
forthe proposition that— 

“In the case of maintenance decrees providing concurrent 
remedies of a decree against the family properties and a charge on 
specific items thereof it is not incumbent on the plaintiff to proceed 
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against the security in the first instance unless the defendant satis- ° 


fies the court that the plaintiff’s action in not doing so is mala 
fide, oppressive and not taken for a legitimate purpose. Consi- 
derations applicable to mortgage decrees do not apply in such 
cases.” : 

What is important, however, is that it gives a right to the 
decree-holder to proceed against the person of the judgment- 
debtor without proceeding against the property, only if he satisfies 
the court that his conduct is not mala fide, oppressive but is for 
a legitimate purpose. 

The present is a case in which the facts speak for themselves. 
The compromise decree fixed a‘certain sum as maintenance 
allowance. It cast an obligation upon the judgment-debtor to 
pay a sum of Rs.10,000. It also created a charge-opon certain 
property. It further provided that, in the event of the property 
charged not being available to the decree-holder, the charge shall 
shift to some other property. When we bear in mind that a 
sum of Rs.10,000 has already been paid and that no attempt has 
been made to proceed against the property in respect of which the 
charge has been created or against the other property, the conclu- 
sion is irresistible that this not a bona fide application. It is, 
therefore, obvious, on the authority of the Madras case, that the 
respondent should not be allowed to proceed against the person 
of her husband before she has made an attempt to execute her 
decree against the property charged. 

We, therefore, allow the appeal, set aside the order of the 
court below and dismiss the present application for execution. 
* (DD ALLR, 1942 Nag. 58. (2) (1988) LL.R. 56 Mad. 343. 
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It'will be open to the decree-holder to proceed against the property 
in respect of which the charge has been created. The parties 
shall bear their own costs of this appeal. 





REVISIONAL CRIMINAL 
Before Mr. Justice Mulla 
EMPEROR v. GATTOO MAL* 

Hoarding and Profiteering Prevention Ordinance (No. XXXV of 1943), 
sections 6, 11, 13—Price list not exhibited on the shop—Shop-heeper 
not dealing with articles referred to in the notification of the Central 
Government—Conviction under section 6 read with section 13 not 
justified. 

The case against the accused was that on a certain date when a supply 
inspector visited his shop it was found that no price list had been put up 
at a prominent place in the shop as required by an order passed by the 
Controller General of Civil Supplies, which was duly notified in the 
Gazette. It was admitted that the shop-keeper dealt in boot polishes 
amongst other tnings but did not hold for sale any boot polishes of the 
brands referred to in the Central Government’s notification the price of 
which had been fixed. Held that the accused was wrongly convicted 
under section 6 read with section 13 of the Hoarding and Profiteering 
Prevention Ordinance and his conviction and sentence were set aside. 

Mr. Gopal Behari, for the applicant. 

‘The Deputy Government Advocate (Mr. Vishwa Mitra), for 
the Crown. 

The following judgment was delivered by: 

Mutta, J.:—-This is a reference made by the learned Sessions 
Judge at Agra. It arises out of a case in which one Guttomal, 
the proprietor of a big General Merchandise shop in Agra, was 
tried by a learned Magistrate for an offence under sections 6/13 
of the Hoarding and Profiteering Prevention Ordinance (XX XV. 
of 1943). The case against Gattoomal, as put by the prosecution, 
was that on a certain date when a supply inspector visited his 
shop it was found that no price list had been put up at a prominent 
place in the shop as required by an order passed by the Controller 
General of Civil Supplies which was duly notified in the Gazette. 
It is admitted that Gattoomal dealt in boot polishes amongst other 
things but not in boot polishes of any foreign brand. Jt is clear 
from the judgment of the learned trying Magistrate himself that 
no boot polish of any foreign brand was in stock in the shop of 
Gattoomal on the date in question. The notification in the 





*Criminal Reference No. 542 of 1945. = 
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Gazette which contains the order passed by the Contreller General 
~Tuns as follows: 


“In exercise of the powers conferred upon me by section 11 of the 
Hoardipg and: Profiteering Prevention Ordinance, 1943 (XXXV of 
1943), I call upon all dealers in boot polishes, wholesalers and 
retailers to exhibit a price-list at a prominent place in the shop 
showing clearly the retail selling prices as fixed by the Central 
Government under Notification No. 1/2(24)—44/C.G. (C.S.), dated 
the 4th April 1944, subject to the following conditions.” 


The notification made by the Central, Govermment to which 
reference is made here. related to three boot polishes which are 
admittedly of foreign brands: “There is no suggestion that Gutto- 
mal was ordinarily dealing in boot polishes of these. foreign 
brands or that he had any boot polish of any one of these brands 
in his shop at the time when it was visited by the supply inspector. 
Now upon a simple common sense view of the notification contain- 
ing the order passed by the Controller General it would appear 
that the order could not have been meant to apply to any dealer 
or retailer who did not have any boot polishes of the brands 
referred to in the notification made by the Central Government. 
The clear object of the order made by the Controller General was 
to compel every dealer or retailer in boot polishes to put up a list 
containing the prices fixed by the Central Government. This 
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ubject could have no meaning at all if the order applied to a © 


dealer or retailer who did not have any boot polish of any of the 
brands referred to in the Central Government notification in his 
possession for sale. The learned trying Magistrate, however, 
thought that the terms of the notification containing the order 
. made by the Controller General were so wide that they must be 
deemed to apply to every dealer or retailer whether he did 
or did not have in his possession any of the boot polishes referred 
to in the Central Government notification. The learned Sessions 
Judge has taken the common sense view and arrived at the 
conclusion that the order of the Controller General should be 
interpreted to mean that it applies only to those dealers and 
retailers who have in their possession any of the boot polishes 
of the brands referred to in the Central Government notification. 


The learned trying Magistrate convicted Gattoomal upon a strict — 


interpretation which he placed upon the notification containing 
the order made by the Controller General and sentenced him to 
a fine of Rs.30. The learned Sessions Judge has made this 
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reference in which he recommends that the conviction and the 
sentence of Gatjoomal should be set aside. 


I have no hesitation in agreeing entirely with the view taken 
by the learned Sessions Judge. It appears to me that the learned 
Magistrate seems to think that a provision of law can be so 
interpreted as to divorce it entirely from common sense and to 
make it mean something which was never in the contemplation of 
the authority responsible for making the law. That is not, how- 


- ever, the correct manner in which the legal provisions and parti- 


cularly penal provisions have to be interpreted. The law is not 
quite so divorced from common sense as the learned Magistrate 
thinks. In support of the view taken by the learned Sessions Judge 
I may point out to section 11(1) of the Ordinance which runs as 
follows: 

“The Gonttoller General may direct. any dealer or producer to , 


mark articles exposed or intended for sale with the sale prices or to 

exhibit on his premises a price-list ‘of articles held by kim for sale. 
From this ‘it is clear that the Controller General can issue a 
direction to the dealers and the retailers only in respect of the 
articles which they hold for sale, and it was admittedly in exercise 
of the power given to the Controller General by section 11(1-A) 
that the order in question was.made. The order must, there- 


‘fore, be interpreted in the light, of section 1] and its meaning 


thus becomes quite clear and is. obviously in accordance with 
common sense, for there is obviously no point in the Controller, 
General directing a dealer or retailer who never deals in a parti- 
cular article to put up a price list in respect of such an article only” 
because its price has been controlled and declared by the Ceritral 

Government. In the present case it is admitted that Gattoomal 

did not hold for sale any boot polishes of the brands referred to 
in the Central Government notification the price of which had 
been fixed. I, therefore, agree with the learned Sessions Judge 

that Gattoomal was wrongly convicted and I accept this reference 

and set aside the conviction and sentence of Gattoomal. The 

fine, if paid by him, shall be refunded. 


or 
—~ 
~~ 


ALL. ALLAHABAD SERIES 
Before Mr. Justice Mulla 
EMPEROR v. SHRI KRISHAN* 


Defence of India Rules , section 81(4)—License granted under the 
U. P. Standard Cloth Control Order of 1943—Breach of condition— 
Whether conviction of licensee’s representative legal. 


No person other than the licensee can be prosecuted for committing a 
breach of the terms of the license. 


Mr. S. N. Seth, for the applicant, 


The Deputy Government Advocate (Mr. Vishwa Mitra), for: 


the Crown. 
The following judgment was delivered by: 


MuLta, J.: —This is a reference by the learned Sessions Judge: 
at Bareilly recommending that the conviction and sentence of one: 
Sti Krishna for an offence under section 81(4) of the Defence: 
of India Rules for the breach of a condition prescribed in a. 


licence granted under the -U. P. Standard Cloth Control 
Order of 1948 should be quashed and set aside. It is an admitted. 
fact that Sri Krishan in whose favour this reference has been 
made was the representative of one Sheo Narain who was 
the owner of a firm dealing in cloth situated at Baheri. This 


firm was that of retail dealers. Sheo Narain also owned a bigger: 


firm situated at Bareilly which was a firm of wholesale dealer. 


The fact that Sheo Narain was alone the licensee of the two firms. 
is admitted. Sheo Narain and a servant of his named Sita Ram. 


were prosecuted along with Sri Krishan for having contravened 


the conditions of the licence granted to Sheo-Natain. - Curiously- 


enough the trying Magistrate acquitted both Sheo Narain and 
Sita Ram and convicted Sri Krishan alone. The conviction was 
‘based on what was supposed to be an admission by him. The 
prosecution case was that two false cash memos had been prepared 
and more than fifty yards of standard cloth had been sold to 


One customer in contravention of the terms of the license. The- 


learned Sessions Judge has made an elaborate reference in this 
case, but I need refer only to the main ground upon which he has 
based his recommendation. He has pointed out that section 7 
of the U..P. Standard Cloth Control Order, 1943, provides that: 

“the holder of a licence granted under this order shall comply 


with any directions that may be issued to him in regard to purchase 
and sale.” ‘ 








*Criminal Reference No. 594 of 1945. 
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1945 He has also pointed out that the license itself imposes a number 
“Emperor Of duties upon the licensee. In these circumstances it is evident 
- git; that no persén other than the licensee can be prosecuted for com- 
Krisha. mitting a breach of the terms of the license. 
I, therefore, accept this reference and quash the conviction 
and sentence of Sri Krishan under rule 81(4) of the Defence of 
India Rules. The fine, if any, paid by him shall be refunded. 





APPELLATE CIVIL 
Before Mr. Justice Waliullah and Mr. Justice Bennett 
1946 GULZARI LAL (Appetiant) v. MANAGER COURT OF WARDS anp 
December, 12 OTHERS (OPPOSITE PARTIES)* 
~~" _-U. P. Encumbered Estates Act (Local Act XXV of 1934), section 24—Sale of 
debtor's property—Collector’s power to effect sale by private negotia- 
tion. 

The discretion of the Collector in regard to the procedure which he 
should follow in selling the property of the debtor is not fettered in any 
way by section 24 of the Encumbered Estates Act and he is empowered to 
sell the property by private negotiation. 

Dr. K. N. Malaviya, for the appellant. 

Mr. Mansur Alam, for the respondents, 

- The judgment of the Court was delivered by: 

BENNETT, J.:—This is a first appeal under section 45 of the 
Encumbered Estates Act. The sole question which it raises is 

' whether the Collector is empowered under section 24 of the Act 
to sell the property of the debtor by private negotiation. 

‘This question arises upon a claim made by the appellant, 
Gulzari Lal, under section 11 of the Act. This claim was made 
on the 10th September, 1942, long after the proceedings had been 
completed in the court of the Special Judge and some time also 
after the property which Gulzari Lal claimed had been transferred 
by private sale to one Hazari Lal. 

The Special Judge disallowed the claim as it was very belated 
and as the property claimed had been transferred to a third person 
for the liquidation of the debts of the applicant’s under section 4. 

Against this decision it has been contended by the learned 
counsel for the appellant that there was no valid compliance with 
the provisions of section 24 inasmuch as that section does not 
empower the Collector to sell the property by private negotiation, 
but on the contrary requires him to sell it by public auction. 


“First Appeal No. 266 of 1943, from a decree of H. P. Asthana, Special Judge, Ist 
Grade, Fatehgath, dated the 13th of February, 1943. 
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For this proposition reliance has been placed in’ particular on 
the provisions of sub-section (4) of section 24 to the effect that for 
realising the value of the debtor's property the Collector may 
exercise all the powers of a civil court for the execution of a 
decree. It is contended that this sub-section implies that in 
selling the debtor's property under the Encumbered Estates Act 
the Collector must observe the provisions of the Civil Procedure 
‘Code in regard to sales by auction, and to support this view a 
Board of Revenue case, Shanti Prasad v. Brij Behari Lal (1) has 
been cited. This case undoubtedly supports the appellant. It 
‘was held therein that a Collector or other officer proceeding under 
section 24 has no authority to sell by private negotiation and that 
the sale must be held in accordance with the procedure prescribed 
in order XXI of the Civil Procedure Code, that is, by means of 
‘an open auction after proclamation. . 

With respect, we are unable to concur in this view. In the 
first place it appears to us that the discretion of the Collector in 
regard to the procedure which he should follow in selling the 
property is not fettered in any way by section 24. Sub-section (4) 
of that section merely provides that he may exercise all the powers 
of a civil court for the execution of a decree in realising the value 
of the debtor’s property; it does not require him to do so. But 
even if it did, we should not be disposed to hold that the procedure 
adopted by the Collector in the present case was illegal because 
such procedure is not prohibited by the Civil Procedure Code 
in order XXI. On the contrary, rule 83 of that order shows that 
in certain circumstances the execution court May at the instarice 
of the judgment-debtor dispose of the property otherwise than 

. by public auction. Private sale is expressly referred to in this 
rule as one of the methods for satisfying the decree, 

’ For these reasons we think that the Special Judge was perfectly 
right in holding that as the property claimed by the appellant had 
been transferred to a third person under the provisions of section 
24 of the Encumbered Estates Act, the applicant’s claim was barred 
by the provisions of section 11 of that Act, this section allowing 
a belated application to be admitted at the discretion of the 
Special Judge only where the property has not been transferred 
to any person under the provisions of section 24 and some other 
sections. é ; 

We accordingly dismiss the appeal with costs. ° 
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REVISIONAL CRIMINAL : 
Before Mr. Justice Yorke and Mr. Justice Bennett 
EMPEROR v, SUBEDAR SINGH anp OTHERS* 


Criminal Procedure Code, sections 28, 207, 254, 347—Cross cases—Case 
under section 307 committed to court of sessions—Other case though 
triable by Magistrate also committed to that court—Propriety of —Case 
triable by Magistrate and for which he could give adequate punish- 
ment—Commitment whether legal. . 


There were cross cases and in one case a charge was framed under 
section 307 of the Indian Penal Code, and, therefore, the case had to 
be committed for trial to the sessions court. In the cross case all offences 
were triable by the Magistrate but nonetheless he committed the accused 
for trial to the sessions court on the ground that as he had committed the 
cross’ case to the sessions court, the interest of justice demanded that the 
other case should also be committed to the said court. Held that it is not 
competent to a Magistrate to commit a case which it is within his juris- 
diction to try uriless he is of opinion that the accused, if guilty, can not 
be adequately punished by him, and therefore the commitment of the 
latter case was illegal. 

Held further that in cases triable exclusively by the court of session 
a Magistrate has no option. In cases which are not so exclusively triable 
he may, in suitable cases start his proceedings under chapter XVIII of the 
Criminal Procedure Code or he may and more usually will start his proceed- 
ings under chapter XXI- . A Magistrate would not be justified in starting 
proceedings in a simple case of riot or indeed most of the offences punish- 
able with a sentence of three years’ rigorous imprisonment, other thar 
tinder chapter XXI. Having done so, he will be bound by the pro- 
visions of section 254 of the Code of Criminal Procedure and it will be 
his duty to frame a charge and to dispose of the case himself except im 
the circumstances that he is of opinion as provided by section 254 that 
he will not be competent to inflict an adequate sentence. Section 347 of 
the Code of Criminal Procedure Code does not introduce any new aspect 
but only keeps open for the Magistrate a loophole in those cases in which 
he comes to a realization of the necessity of commitment at a later stage 
of the case. Neither section 207 nor section 347 should be read as giving 


‘a Magistrate an absolute discretion in the matter, subject only to his forming 


the opinion on some ground or other that the case ought to be tried 
by the court of session (section 207) or it is apparent to him that the 
case is one which ought to be tried by a court of session (section 347). ot 
The Deputy Government Advocate (Mr. Vishwa Mitra), for 
the Crown. 
Messrs. R. B. Pandey and ‘B. S. Darbari, for the applicants. 
The following judgments were delivered: 
Yorke, J.: —This is a reference by the Assistant Sessions Judge 
of Etawah recommending that this Court do set aside under 





“Criminal Reference No. 1031 of 1944. 
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section 215 an ordet made by a Magistraté“committing a case to 
the court of sessions for trial. .Put shortly, what happened was 
that there were cross cases, and in one case a charge was framed 
under section 307 of the Indian Penal Code, and therefore the 
case had to be committed for trial to the sessions court. In 
the cross case the offences in respect of which the learned Magis- 
trate thought it desirable to frame charges appeared to him to 
fall under sections 147 and 323 /149 of the Indian Penal Code, 
and section 22 of the Cattle Trespass Act. All of these were 
offences triable by a Magistrate of the first class, but nonetheless 
the’ learned Magistrate committed the accused for trial to the 
sessions court on the ground that as he had committed the cross 
"ase to the sessions court, the interests of justice demanded that 
this case should also be committed to the said court. 

The learned Assistant Sessions Judge relying upon the decision 
of King-Emperor v. Dharam Singh (1), expressed the opinion that 
the question of adequate punishment (vide section 254, of the 
Criminal Procedure Code) arises only in cases where the offences 
are triable by the Magistrate and also by the court of session 
and not where the offences are triable exclusively by the Magis- 
trate. He remarked that the maximum sentence of imprisonment 
which could be given was only two years and therefore there 
could be no question that the learned Magistrate could give an 
adequate punishment. The learned Assistant Sessions Judge 
failed to note that under section 147 the amount of fine which 


may be inflicted is unlimited and therefore it might conceivably : 


be the case that the Magistrate might think himself unable to 
inflict an adequate sentence, whereas an adequate sentence could 
be inflicted by the sessions court. That point has been noted in 
2 Calcutta case to which I shall refer later. The learned Assistant 
Sessions Judge referred to some other cases and being of opinion 
that the commitment was illegal, he made a reference to this 
Court. 

On the matter coming up, the attention of one of us was drawn 
to a recent decision of my brother MULLA in an unreported case 
of Emperor vy. Ram Lal Singh (2) in which he held that having 
regard to the provisions of section 28 of the Code of Criminal 
Procedure a Magistrate properly empowered is competent to 
commit any case for trial to the sessions. We have now had the 
advantage of making a regular survey of the Zases on this point 

(1) (1908) 8 ALJ. 14 | (2) Cr. Appeal No. 398 of 1942, decided 
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& 
1945 80 far as we could trace them. As my leatned brother noted in 
referring this matter to a Bench, the attention of MULLA, J., in the 





Emperor . 
®. case above mentioned does not appear to have been drawn to the 
Subedar ee S - rae. 
Sings provisions of section 254 of thé Code of Crimina] Procedure. 


He discussed the matter with reference only to the provisions of 
sections 28, 206 and 207 of the Code. With all respect I am of 
opinion that in the light of the provisions of section 254 of the 
Code and the previous decisions of this Court the view expressed. 
by Mutta, J., in the unreported case ought not to be followed. 
An interesting point about that case is that the point was not taken 
in a reference or application for the setting aside of a commitment 
but in appeal against the conviction. It was urged that as the 
appellants in this Court had been charged under sections 147, 332 
and 323, there was no case triable by the court of session and 
hence the commitment to that court by the learned Magistrate 
was illegal. Mutta, J., after a consideration of sections 28, 206 
and 207 held that Magistrates had a wide. discretion and that a 
case involving an offence not exclusively triable by the court of 
session might yet be committed for trial if the Magistrate was of 
opinion that it ought to be tried by the court of session. Hence 
he held that the commitment could not be said to be invalid, or 
illegal and the conviction could not be set aside on that ground. 


Exactly the same point came before another learned Judge of 
this Court in an unreported case of Emperor y. Basdeo (1) decided 
by my brother Braunp on the 31st January 1945 when it was 
held that even assuming that the trial was one which should 
properly, according to section 254 of the Code of Criminal Pro- 
cedure, have taken place before the learned Magistrate, the matter 
was at its highest an irregularity to which section 537 of the Code 
was applicable. In the course of his judgment Braunp J., referred 
to the earlier authorities bearing on this matter in this Court in 
which it was held that a commitment to the sessions court in a 
case triable by the Magistrate otherwise than on the ground that 
the Magistrate was of opinion that he was unable to inflict an 
adequate sentence was illegal and liable to be set aside under 
section 215 of the Code, and he remarked that had the present 
case before him involved that question, then no question would 
have arisen. My object in referring to this decision is only to 
bring out the point that there is adequate room for doubt as to 
whether the opinion expressed by Mutta, J., in the case before 

()) Since reported in I.L-R. [1945] All. 422. 
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him was necessary for the disposal of the appeal which was before 
him for decision. The case which we have before us; however, 
Taises directly the question of the illegality of committing 
persons to sessions for trial for an offence which the Magistrate 
is competent to try and for which he can give an adequate punish- 
ment. 

The cases of this Court to which we have been referred begin 
vas far back as 1886 with Empress y. Behari (1), decided by 
Ence, C. J. This was a case apparently of cross complaints 
and the magistrate sent. up one party for trial on charges under 
sections 147 and 304 and the other-on a charge under section 143. 
Cases under section 148 are, of course, triable by any Magistrate, 
the maximum sentence of imprisonment being 6 months. There 
is, however, no limit to the amount of fine which may be imposed. 
On an objection by the learned Sessions Judge, the Magistrate 
apparently referred to section 207 of the Code of Criminal Pro- 
cedure and expressed the opinion that the case ought to be tried 
by the court of session, presumably on the ground that the cross 
case had been committed for trial to that court. The learned 
Cuter Justice was of opinion that no point of law was raised on 
which he would be justified in quashing the commitment. That 
is the only case of this Court.in which that opinion has prevailed. 

On the other hand in King-Emperor v. Dharam Singh (2), in 
which in argument a reference was made to Behari’s case and the 
Magistrate committed a man for trial, in what was again more or 
less a cross case, on charges under sections 352 and 447, Knox J., 
remarked that the offences for which the accused had been com- 
mitted for trial were what were known technically as summons 
cases, the procedure for the trial of which was contained in 
Chapter 20 of the Code of Criminal Procedure. He went on to 
remark: “Even in warrant cases section 254 lays down that 
when a Magistrate is of opinion that there is ground for presuming 
that an accused has committed an offence, which would or should 
ordinarily be tried by a Magistrate, such Magistrate. When he is 
of opinion that he can adequately punish an accused person, shal? 
frame in writing a charge against the accused. The law there- 
fore requires that cases of this kind be tried by a Magistrate anc 
not be committed to a court of session.” He accordingly held 
that the commitment of DHaRAM SINGH was wrong on a point 
of law, firstly, because there was no warrant for the commitment 

(1) (1886) A.W.N. 256. * ' 2) 9908) 8 ALL. 14. 
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of such cases and, setondly, because the maximum punishinent 
under each offence was one which the Magistrate could inflict 
The commitment was accordingly quashed. 

The point was again considered by BaNERyI, J., in King- 
Emperor v. Baldeo (1), where the reference to set aside 
the commitment was rejected. That was a case falling under 
sections 148 and 325 of the Indian Penal Code and the learned 
Magistrate committed the accused to the sessions court on the 
ground that he would not be able to punish the accused adequately 
in the event of his finding him guilty. The offences charged © 
being under sections 148 and 325 were under the second schedule 
of the Code of Criminal Procedure triable by a court of session or 
a Magistrate. BANERsi, J. observed that the reference had been 
made because the Sessions Judge himself was of opinion that the 
Magistrate was competent to award a suffictent punishment. He 
expressed the opinion that the Magistrate had a discretion in the 
matter and in effect the commitment was not illegal and it could 
not be set aside by substituting the opinion of the Sessions Judge 
for that of the Magistrate whatever the ultimate result might be. 
No disagreement was, however, expressed with the principle laid 
down in Dharam Singh’s case that the commitment would ogly 
be legal if made on the growiid that the Magistrate was unable 
or rather thought himself unable to inflict an atlequate sentence. 

In the case of Emperor v. Bindeshri Goshain (2) decided in 
1919, Linpsay, J., accepted the view that it is not competent to a 
Magistrate to commit a case which it is within his jurisdiction to 
try unless he is of opinion that the accused, if guilty, cannot be 
adequately punished by him. It was remarked in the order of 
reference, the reasons given in which were accepted by Linpsay, 
J., that “section 254 of the Code of Criminal Procedure directs 
that in a case which he is competent to try, if a Magistrate is 
capable of passing a sentence which in his opinion is adequate, 
he shall frame a charge and proceed with the trial. As the 
present case was triable by the Deputy Magistrate, he should 


“have acted under section 254 of the Code of Criminal Procedure 


and tried the case himself unless he considered that he could not 
punish the offence adequately.” Reference was made to King- 
Emperor v. Jagmohan (1) for the view “that a commitment is bad 
in law where the Magistrate does not say, in a case which he is 


(1) (918, 1 ALLJ. 439. (2) (1919) LL.R. 41 All. 454. 
43, (1909) 6 A.L.T. 989. 
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‘competent to try, that the sentence which he can impose will not 
be adequate to meet the ends of justice’. Reference was also 
made to Queen-Empress v. Kayemullah Mandal (7) for the view 
“that a commitment of an accused person by a Magistrate io the 
-court of session, on a charge under-section 147 of the Indian 
Penal Code was bad, unless the Magistrate stated that in his 
‘Opinion he was unable to pass an adequate sentence.” ! 

In a somewhat similar case, Emperor v. Ram Jatan (2): 
commitment was set aside by Ryves, J., accepting the view 
expressed in Bindeshri Goshain’s case. . 

As regards other Courts, we have already. referred incidentally 
to Queen-Efnpress v. Kayemullah. Mandal in which a Magistrate 
made a commitment to the sessions on a charge under section 147 
of the Indian’ Penal Code. The Division Bench was of opinion 
that “in a warrant case a Magistrate is bound by the provisions 
of section 254. That section prescribes that, when a Magistrate 
is-of opinion that there is ground for presuming that the accused 
has committed an offence triable under this chapter (that is 
chapter XXI, which contains the provisions for the trial of warrant 
<ases) which such Magistrate is competent to try, and which in 
his opinion could be adequately punished by him, he shall frame 
in writing a charge against the accused. This section therefore 
_ Would, seem to .leave the Magistrate in these circumstances no 
Option. But if on the other hand the Magistrate finds that the 
accused , has comimitted an_ offence which in his opinion cannot 
be adequately punished .by ‘Hint, there would seem .nothing to 
prevent his committing the case to the court of session, notwith- 
standing the fact that in the schedule appended to the Code the 

. €ase may be shown as triable by a Magistrate.” It was contended 
against the commitment that the Magistrate was competent to 
pass the maximum sentence df two years; but the learned Judges 
remarked: “But an offence under section 147 of the Indian 
Penal Code is also punishable with fine of an unlimited amount, 
while the Magistrate could impose a fine of Rs.1,000 only. The 
Magistrate might therefore have committed this case to the court 
of session, if he had considered that the fine which he could 
impose would not be an adequate punishment of the accused’s 
offence.” They held that as the Magistrate did not say that he 
considered this case to be one in which he was not competent to 
inflict an adequate punishment, he could not under section 254 

(1) (1897) LL.R., 24 Cal. 429. (2) (1923) 21 ALJ. 420. 
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of the Criminal Procedure Code commit the case to the court of 
session. 


In Emperor v. Deo Narain Mullick (1) a single Judge of that 
Court took the view that where an offence is triable both by the 
sessions court and by a Magistrate, the latter can commit an 
accused to sessions only if he is of opinion that the case ought to 
be tried by the sessions court. He must give reasons for entertain- 
ing that opinion, for the order of commitment is a judicial order. 
That was a case in which a Magistrate had been under the mis- 
apprehension that one of the offences with which the accused was 
being charged was exclusively triable by the court of session. The 
learned Judge concluded his judgment by accepting the reference, 
that is he quashed the commitment and restored the case to the 
file of the Sub-Divisional Magistrate to dispose of it in accordance 
with law with the remark that “if he be of opinion that the 
gravity of the case requires that it should be tried by the court of 
session, he would be at liberty to commit the accused to the court 
of session giving reasons therefor. If, on the other hand, he is 
not of such opinion, then he would try the case himself.” I 
would infer that the learned Judge was of opinion that the only 
ground on which a commitment would be justified would be 
that the Magistrate felt himself unable to inflict, am adequate 
sentence, and said so. ae , 

In the Lahore High Court in King-Emperor v. Karam Singh (2) 
the Jearned Cuter Justice accepted the referencé and quashed 
the commitment made on a charge under section 379 of the Indian 
Penal Code solely on the ground that it arose out of the same 
transaction in which certain other persons had been committed 
for trial on a charge under section 302 of the Indian Penal Code 
against persons who had beaten to death a man concerned in the 
same theft with which Karam Singh was being charged. The 
commitment was therefore made solely to avoid a possible conflict 
of decisions. It was held that that was not a reason for committing 
the case to sessions. The case is not particularly helpful. 

As against this general current of decisions, there are really 
only two cases cited apart from the case of 1886 of this Court. 
In Emperor v. Ali (3), it was held by a single Judge of that Court 
that a commitment of a case which could adequately be dealt 
with by the Magistrate himself is, in the total absence of any 


(ly A.LR. 1928 Pat. 551. (2) (1980) 31 Cr.L.J. 178. 
(3) ALR. 1917 Lah. 251. 
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cause for commitment, illegal, but that where there is any good 
cause why the case should be tried by the court of session, the 
commitment should be made and that such cause is not always 
limited to incompetency of the Magistrate to try the case or to 
pass an adequate sentence. In that case the reason for commit- 
ment was that the case arose out of a riot and one party of rioters 
had been committed to the sessions court charged under sections 
304, 325 and 148. Hence the Magistrate considered it necessary 
to commit for trial to the sessions court persons of the opposite- 
party who were charged under section 147 only. The learned 
Judge says only that he considered that the words “ought to be 
tried” in ‘sections 207 and 347 of the Code of Criminal Procedure 
could not be limited only to the case suggested’ by section 254, 
namely, that the case is.one in which the Magistrate is unable to 
pass an adequate sentence. 

The matter was considered at some length by a Division 
Bench of the Madras High Court in the Crown Prosecutor v. 
Bhagavathi (1). That was a case in which the Magistrate had 
committed for trial to the court of session a person charged with 
an offence under section 304-A of the Indian Penal Code punish- 
able with two years imprisonment of either description or fine (of 
unlimited amount) or both and triable by virtue of schedule II 
of the Code by a court of session or a Presidency Magistrate or 
a Magistrate .of the first class. The matter came before the 
Court on an application by the Crown Prosecutor for quashing 
the commitmént on the ground that under section 254 of the 
Code of Criminal Procedure a Magistrate ought to try a case 
himself till it ends either in a conviction or acquittal ‘before him 
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. unless he thinks that the offence could not be adequately punished ° 


by him and that in this case it was impossible for the Magistrate 
to entertain such an opinion because he had powers under the 
Code to inflict imprisonment of either description up to two 
years which is the maximum punishment provided for the offence. 
‘Sapasiya Ayyar, J., remarked that the argument ignored the fact 
that the offence was also punishable with fine of unlimited extent, 
whereas the Presidency Magistrate's powers of fining were limited 
to the amount of Rs.1,000 and cases were conceivable where a 
rich man guilty under section 304-A could more appropriately 
be sentenced to a fine of five thousand Tupees by a sessions court 
than by a Presidency Magistrate with imprisonment and a fine 
« (1) (919) LL.R. 42 Mad. 83. 
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of Rs.1,000. He, however, regarded this as a minor point possibly 
because the person charged was a jutka driver and more or less a 
man of straw upon whom the Presidency Magistrate could not 
possibly have inflicted a fine in excess of Rs.1,000. The learned 
Judges therefore went on to consider the effect of sections 254 
and 347 of the Code. Sapasiya Ayyar, J., referred to the cases 
of Kayemullah Mandal, Dharam Singh and Jagmohan referred to 
earlier. He thought that those cases gate. much wider effect to 
the language of section 254 than that language could properly 
support. He relied on an earlier case of the Madras High Court 
and held that the committal by a competent Magistrate on the 
ground that in the Magistrate’s opinion the case is a fit one to 
be tried by a court of session cannot be interfered with by the 
High Court. Napier, J., arrived at the same conclusion. But 
I must admit that there is one passage in his judgment which I 
am quite unable to follow. After making a reference to section 
547 he goes on to say: ‘“The Crown Prosecutor has been undble 
to refer us to any section authorizing a Magistrate to commit 
for trial where he cannot inflict a proper sentence which according 
to him is the proper course, whereas there is a distinct provision 
for submission to a higher-class Magistrate in such cases to be 
found in section 349.” But that is precisely.what section 347 
provides for, although it does not contain the grounds on which 
the Magistrate is to hold that the case is one which should be tried 
by the court of session. It is possible that the learned Judge was 
somewhat affected by the presence on that date in section 347 of 
the words “stop further proceedings’. Naprex, J., remarked 
that it was a frequent practice of Magistrates in this country to 
commit cases for trial to the court of session for reasons other than 
inability to pass an adequate sentence, for example convenience, 
complexity of facts or other matters. Sapastva Ayyar, J., had 
suggested such considerations as that a complicated question of 
law arises or that some connected matter was already before the 
court of session or that the facts are such that trial with the aid 
of a jury or with the aid of assessors, who may be chosen from 
experts in the particular matters involved in the case, would be 
a more satisfactory procedure. It may be that this has been the 
practice in the Madras Presidency, but the question is not one 
of practice but of law. i 

In my judgment, section 28 of the Code of Criminal Procedure 


‘does not really affect the matter. That section provides that: 
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“Subject to the other provisions of this Code any offence under 


the Indian Penal Code may be tried—(a) by the High Court, ~ 


or (b) by the court of session, or (c) by any other court by which 
such offence is shown in the eighth column of the second schedule 
to be triable.” The meaning which was intended to be conveyed 
by this section may well be inferred from the illustration which 
runs as follows: “‘A is committed to the sessions court on a charge 
of culpable homicideg» He may be convicted of voluntarily 
causing hurt, an offertte, triable by a Magistrate.” The effect of 
the section is that a court of session has jurisdiction once a case 
has properly come Aefore it, that is ona legal order of commit- 
ment, even in matters of offences not ordinarily triable by it. 
This does not imply that a person charged with a petty offence can 
at the discretion of a Magistrate be sent for trial to the court of 
session, . 

Chapter XVIII of the Code contains the provisions relating 
to inquiry into cases triable by the court of session or High Court. 


Section 206(1) empowers any Presidency Magistrate or Magistrate’ 


of the first class etc. to commit any person for trial to the court of 
session .. . for any offence triable by such court. As I understand 
the words “‘triable by such court” refer to the entries in column 
8 of the second schedule. Schedule II of the Code is part of the 
Code as enacted by the legislature. Section 207 provides: “The 
following procedure shall be adopted in inquiries before Magis- 
trates where the case is triable exclusively by a court of session or 
High Court, or, in the opinion of the Magistrate ought .to. be 
tried by such court.” These are the only relevant sections in 
chapter XVIII. 

Chapter XXI contains the provisions for the trial of warrant 
cases by Magistrates. Section 254 provides as follows: “If, 
when such evidence and examination (of the accused) have «been 
taken and made, or at any previous stage of the case, the Magistrate 
is of opinion that there is ground for presuming that the accused 
has committed an offence triable under this chapter, which such 


Magistrate is competent to try, and which, in his opinion could be 
adequately punished by him, he shall frame in writing a charge: 


against the accused.” This section is followed by section 255 
relating to plea, section 256 relating to defence, section 257 relat- 
ing to process for compelling production of evidence at the 
instance of the accused, section 258 relating to acquittal and 
conviction and section 259 relatine to ahsence af the comniainant. 
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As I understand it, the clear implication of the words of section 
254 is that in any case shown in the second schedule as triable by 
a Magistrate which has been begun as a warrant case the Magis- 
trate is bound by section 254 to proceed to frame a charge and 
dispose of the trial himself unless the offence is one which in his 
opinion could not be adequately punished by him. Section 207, ° 
as it seems to me, covers those cases in which ab initio the Magis- 
trate is able by consideration of the complaint or the police 
charge-sheet to form an opinion that the case‘though not exclusive- 
ly triable by the court of session is one which ought to be tried 
by that court because he will be unable to inflict adequate sentence 
if the case results in conviction. The only other provision of the 
Code which it is necessary to consider seriously is section 347 
contained in chapter 24 relating to general provisions as to 
inquiries and trials. This section provides as follows: (1) If in 
any inquiry before a Magistrate, before signing judgment, it 
appears to him at any stage of the proceedings that the case is 
one which ought to be tried by the court of session or High Court, 
and if he is empowered to commit for trial, he shall commit 
the accused under the provisions hereinbefore contained. (2) If 
such Magistrate is not empowered to commit for trial, he shall 
proceed under section 346, which empowers the Magistrate in 
‘such a case to Stay proceedings and submit the case to the Magis- 
trate to whom he is subordinate. 

By sub-section (2) of section 346 the Magistrate who receives 
the case so submitted may try it himself or refer it to some other 
Magistrate or commit the accused for trial. These sections have 
been interpreted by this Court in the past, and as far as I am able 
to see, the only High Court which holds a different view from that 
expressed in Dharam Singh’s case and the subsequent cases of 
this Court is the High Court of Madras. The Lahore decision 
in King-Emperor v. Ali appears to stand by itself. , 

The second schedule of the Code of Criminal Procedure lists 
a large number of offences as triable by the court of ‘session, 
Presidency Magistrates or Magistrates of the first class. The bulk 
of these are cases in which the maximum sentence of rigorous 
imprisonment is 3 years, although the amount of the fine is in 
many cases unlimited. But there are some offences triable by 
a Magistrate as well as by the court of session in which the 
maximum sentence is as high as transportation for life. ‘There 
is a small class of offences in which the maximum sentence of 
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imprisonment is only two years but which are triable not only by 
a Magistrate but also by the court of session. These are offences coal 
' under sections 304-A, 385, 500, 501 and 502. In all these the o 
amount of fine is unlimited. The argument in the Madras case a 
of the Crown Prosecutor v. Bhagavathi was slightly biassed by the 
fact that that was a case under section 304-A and therefore speci-. 
fically triable by a court of session. Napier, J., remarked that 
the suggestion of the Crown Prosecutor that the commitment: 
was bad unless the Magistrate certified that he could not adequate- . 
Jy punish the accused led to the somewhat extraordinary position 
that a court of session which is specifically empowered under the 
section cannot try the case because it cannot be committed to it: 
by a first class Magistrate. The statement is, of course, not strictly 
accurate, bearing in mind that admittedly (vide Kayemullah’s 
case) a case triable only by a Magistrate can be committed to the 
court of session where the Magistrate is of opinion that he is 
_ unable to inflict an adequate sentence, as for example in cases 
where the amount of fine is unlimited and a sentence of fine 
therefore could be inflicted much in excess of Rs.1,000. It does 
Not. seem to me that there is anything very extraordinary in the 
Proposition that although a certain offence is listed as triable by 
4 court of session, it is not open to a Magistrate to commit such 
a case to the court of session unless he is able to certify as required. 
When all is said and done, the Magistrate is bound by the provi- 
sions of section 254 of the Code of Criminal Procedure. Such 
4 case though no doubt expressed: as triable by a: court of session 
is also triable by him and whether he is acting under séction 207 
or section 254, he must be able to express the opinion that he 
is unable to pass an adequate sentence before he will be justified 
“in wasting the time of a sessions court with what must, if he 
cannot express that opinion, be a petty case. And that is what 
appears to me to be the clear intention of the Code. In cases 
triable exclusively by the court of session a Magistrate has no 
Option. In cases which are not so exclusively triable he may, as 
I have suggested earlier, in suitable cases start his proceedings 
under chapter XVIII or he may and more usually will start his 
proceedings under chapter XXI. A Magistrate would not be 
justified in starting proceedings in a simple case of riot or, indeed, 
most of the offences punishable with a sentence of 3 years’ 
rigorous imprisonment other than under chapter XXI. Having 
done so, he2will be bound by the provisions of section 254 and it 
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will be his duty to frame a charge and to dispose of the case 

himself except in the circumstance that he is of opinion as. 
provided by section. 254 that he will not be competent to inflict 
an adequate sentence. Section 347, as it appears to me, does not 

introduce any new aspect but only keeps open for the Magistrate 

a loophole in those cases in which he comes to a realization of the 

necessity of commitment at a later stage of the case. In my 

judgment, neither section 107 nor section 347 should be read as 

giving a Magistrate an absolute discretion in the matter, subject 

only to his forming the opinion on some ground or other that the _ 
case ought to be tried by the court of session (section 207) or 

it is apparent to him that the case is one which ought to be tried 

by a court of session (section 347). ‘That is the view which has 

beer: generally accepted in this Court and so far as I can see in 

other Courts apart from the Madras High Court and it appears 

to me that not only is it justified in law but that it is a sound 

common sense view which should not be departed from. 

I would accordingly accept the reference and set aside the 
commitment made by the Magistrate as being illegal. The case 
shall go back to the learned Magistrate for disposal according to 
law. 

Bennett, J.:—I agree. 


APPELLATE CIVIL 
Before Mr. Justice Verma and Mr. Justice Hamilton 


SHEO SHANKER BHATT anp ANOTHER (DEFENDANTS) v. MOTI LAL 
SELHAT ANp ANOTHER (PLAINTIFFS)* 


Llmitation Act (IX of 1908), section 19--Sarkhat—Suit beyond time— 
Proceedings taken by debtors under Encumbered Estates Act—Acknow- 
ledgment during such period—Limitation whether saved, 


An Acknowledgment made after the expiry of. the prescribed period, 
but during an excluded period—excluded by a special and local Act— - 
can not form an acknowledgment to extend limitation under section 19 
of the Limitation Act. 


Messrs. A. K. Kirty, P. N. Haksar and Walter Dutt, for the 
appellants. 


Mr. A. Sanyal, for the respondents. 
The judgment: of the Court was delivered by: 





*Kirst Appeal No. 83 of 1943, from a decree of C. B. L. Mathur, fist Judge of 
Benares, dated the 23th of September, 1942. 
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Verma, J.;—-This is an appeal by the defendants in a suit for 

the recovery of Rs.9,025. The court below has granted the 

' plaintiffs a decree for Rs.7{700 with proportionate costs and 

future interest at three per cent per annum. It appears that the 

Plaintiffs agreed in the court below that the suit should be decreed 

for Rs.7,700 only and that the defendants also accepted the 

correctness of this figure and stated that a decree might be passed 
for that amount if their plea of limitation was not accépted. 


The suit, which was instituted on the 26th of September, 
$941 (and not the 18th of November, 1941, as stated in the judg- 
ment of the court below); was based-on:a sarkhat dated the 16th 
of September, 1988. - ‘The: iplaintiffs ‘alleged that their suit was 
saved from the bar of limitation because of two reasons, (1) that 
the period from the 5th of August, 1936, to the 30th of Septem- 
ber, 1989, ‘had to be excluded because of proceedings taken by 
some of the debtors under the U. P. Encumbered Estates Act, and 
relied on section 9(5) of that Act and (2) that there was an acknow- 
ledgment of the debt by the present defendants-appellants in a 
written statement filed in those Encumbered Estate Act proceed- 
ings on the 2Ist of September, 1939. The defendants-appellants 
agreed that the plaintiffs were entitled to the exclusion of the 
period from the 5th of August, 1936, to the 30th of September, 
1939, in other words, that the plaintiffs could bring a suit on the 
basis of this sarkhat up to.the Ith of November, 1939, They 


which was to be excluded under a local or special Act, that acknow- 

ledgment was not an acknowledgment within section 19 of the 
* Limitation Act and that therefore the suit was barred by time. 

The court below overruled this contention of the defendants, 


The only question that arose in the court below, and that has 
‘been argued before us, is the question of limitation. On behalf 
of the appellants reliance has been placed on the Full Bench 
decision of this Court in Shankar Lal v. Rana Lal Singh (1). 
That decision is entirely in their favour. Learned counsel for 
the plaintiffs-respondents has contended, however, that it requires 
reconsideration because it runs counter to the decision of their 
Lordships. of the Privy Council in Magbul Ahmad v. Pratap 
Narain Singh (2), and has emphasised, that in the judgment of 
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the Full Bench in Shankar Lal v. Rana Lal Singh the Privy 


* Council case has not been mentioned, althaugh it had: been 


decided three years earlier. The argument is that, as their 
Lordships of the Privy Council observed in their judgment that 
the period which has to be excluded under section 14 of the 
Limitation Act has to be added to what is primarily the period 
prescribed by the first schedule to the Limitation Act, the period 
which has to be excluded under section 9(5) of the U. P. En- 
cumbered Estates Act must also be deemed to be on the same 
footing as a period which has to be excluded under section 14 of 
the Limitation Act. It appears to us that this contention is not 
well-founded. In the first place, even though the case of Maqbul 
Ahmad v. Pratap Narain Singh does not appear to have been 
cited before the learned Judges who decided the case of Shankar 
Lal y. Rana Lal Singh, they do make observations which indicate 
the grounds on which they would have held that the decision of 
the Privy Council was not applicable to the facts of the case before 
them. At page 366 of the report they observed as follows: “The 
question before us is, therefore, whether an acknowledgment made 
aftec the expiry of the prescribed period, but during an excluded 
period—excluded by a special and local Act—can form an acknow- 
ledgment to extend limitation under section 19 of the Limitation 
Act.” and at page 370, at the end of their judgment, they stated 
their conclusion thus: “The conclusion therefore is that section 
19 cannot apply to an acknowledgment made after expiry of the 
period of limitation prescribed but during the period excluded 
by section 52 of the U. P. Court of Wards Act, Act IV of 1912.” 
It has thus been clearly held by the Full Bench that—whatever 
may be the position when a certain period has to be excluded 
under one of the sections of the Limitation Act—a period which 
has to be excluded under any other enactment does not stand 
on the same footing. The words in section 19 of the Limitation 
Act are “before the expiration of the period prescribed”. This 
must, in our opinion, mean prescribed by the Act in which section 
19 occurs, that is, the Limitation Act, read by- itself and without 
reference to any other enactment. The observations of their 
Lordships of the Privy Council in Maqbul Ahmad v. Pratap 
Narain Singh, relied upon by the plaintiffs-respondents, were 
made with reference to a section of the Limitation Act itself and 
learned counsel for the plaintiffs-respondents has failed to convince 
us that we shall be justified in holding, on the basis of those 
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observations, that the F ull Bench decision-in Shankar Lal y. Rama 
Lal Singh requires Tresconsideration. It may also be pointed out 
that section 3 of the Limitation Act makes it incumbent on the 


is contained in the words “subject to the provisions contained 
in sections 4 to 25 (inclusive). That also indicates that, where 
a plaintiff, instituting a suit after the period prescribed ‘by the 
first schedule to the Limitation Act, seeks to take advantage of an 
enactment other than the Limitation -Act, he is not entitled ‘to 
contend that his suit is outside the mischief of section 3. 


Learned counsel for the plaintifts-respondents has also cited 
the cases of Nagarur Sambayya v. Nagarur Pedda Subbayya (1) 
and Pandit Sukhnandan. Prasad Shukla v. Raja Ahmad Ali K. han 
(2). The question in’ the Jatter case had also arisen as to a period 
excluded by section 52 of the U. P. Court of Wards Act and the 
decision there is just the reverse of what the Full Bench of this 
Court subsequently decided in Shankar Lal v. Rana Lal Singh, 
No reasons, however, are given by the learned Judges of the Chief 
Court for their conclusion. The whole of the judgment on this 
point is contained in two sentences which run thus: ; 

“In this way a suit on the basis of the earlier promissory note 
would have been in time up to the 16th of August, 1932, and a 
suit on the second Primissory note would have been in time up 
ull the 30th of August, 1932. .The letter (exhibit 19) and the 
_ post-card (exhibit 18) were therefore written before the period of 
limitation for a suit on the promissory notes had expired.” . 

There was no consideration of the language of the relevant 
sections of the Limitation Act. That a suit would have been in 
time up to a certain date does not necessarily lead to the conclusion 
that an acknowledgment given before that date, but after the 
expiration of the period laid down in the first schedule to the 
Limitation Act, is a good acknowledgment within the meaning 
of section 19 of the Limitation Act. In the former case the 
learned Judges of the Madras High Court did interpret the obser- 
vations of their Lordships of the Privy Council in Magqbul Ahmad 
v. Pratap Narain Singh as laying down that the word “prescribed” 
in section 19 of the Limitation Act is not limited to the period 
mentioned in the first schedule of the Act and that, in computing 
the period. prescribed, the period which a party js entitled +, 
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14g exclude under any law for the time being in force should be taken 
taco into account. We do not, however, think, as has already been 
Sean stated, that the Privy Council decision, which was concerned 
= with the interpretation of section 14, among other sections, of the 
Moti Te! Limitation Act, adversely affects the decision of the Full Bench 
of this Court in Shankar Lal v. Rana Lal Singh which was a case 

in: which the exclusion had to be made under an enactment other 

than the Limitation Act. That decision is binding on us and 

we must, therefore, hold that the court below was wrong in coming 


to the conclusion that the suit was saved from the bar of fimita- 
tion. 





Learned counsel for the plaintiffs-respondents has also argued 
that the proviso to section 9(5) of the U. P. Encumbered Estates 
Act must be deemed to be incorporated in the Limitation Act 
and must be treated as one of the provisions contained in that 


Act. We do not think that there is any justification for this 
contention. 


The appeal must be allowed and it must be held that the suit 
brought by the plaintiffs-respondents was barred by time. We 


‘accordingly allow the appeal, set aside the decree passed by the 
court helow and dismiss the suit with costs in both courts. 
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Agra Pre-emption Act (Local Act XI of 1922), section 5—Mahal consisting 
of several villegas—Custom recordtd in wajib-ul-arzes of only some of 
the villages—No custom recorded in the mahal and other villages— 
Whether right of pre-emption extends to the whole mahal. 


Where a single mahal comprised a number of villages which had their 
separate wajib-ul-arzes in some of which there was an entry as to the right 
of pre-emption while in others it was not, and the wajib-ul-arz which 
purported to be of the entire mahal contained no entry as to the custom 

-of pre-emption held that merely because their ,was a right of pre-emption 


in some of the villages it could not be deemed to exist in the entire 
mahal. " 


Messrs. P. L. Banerji and Ambika Prasad, for the appellants. 
Mr. K..L. Misra, for the respondents. 
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*First Appeal No. 259 of 1943. from a decree of Lal Bhai 
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The following judgments were delivered: seus 
4 


WaALI-ULLAH:—These three appeals are connected and ——~—_ 

they arise out of three suits instituted to pre-empt the property Cherittar 
conveyed by three different sale-deeds executed on different dates Singh 
in the years 1940 and 1941 of shares in village Panti. Two of Toj Prasad 
the sale deeds were for Rs.2,000 and Rs.750 respectively and suits 
in respect of those deeds were instituted in the court of the Munsif tae 
whereas the third sale deed dated the 15th of August, 1941, was for Waliullah, 
an amount of Rs.6,401 and the suit in respect of this deed was 
instituted in the court of the learned Civil Judge, Azamgath., 
Both the suits filed in the court of the learned Munsif were dis- 
missed by him. On appeal, however, the learned Civil Judge 
Teversed the finding of the learned Munsif on the question of the 
existence’ of custom and decreed both the suits on the 29th of 
April, 1943. The same learned Civil Judge also heard the suit 
out of which First Appeal No. 259 of 1948 has arisen. He 
recorded a finding that the right of pre-emption exists in village 
Panti and decreed the suit with costs on the same day, i.e, the 
29th of April, 1943. As the same question with regard to the 
existence of custom of pre-emption in village Panti is involved 
in these appeals they have been heard together and are being 
disposed of by a single judgment. 

‘The sole question which has been argued and which has to 
be decided is whether on a proper construction of the wajib-ul-arz 
on the record it is to be held that a Tight of pre-emption exists in 
village Panti, pergana Atraulia, tahsil Phoolpur, ‘district Azam- 
garh. 

It appears that at the time of the settlement. of 1873-74 village 
Panti was one of the sixteen villages included in Mohal Dasaon 
Saltanat which is also described as Taluga Dasaon Saltanat. A 
wajib-ul-arz prepared during the time of the settlement purporting 
to relate to the entire Mohal Dasaon Saltanat is on the record. 

It is Ex. A-8. The complete wajib-ul-arz of Mohal Saltanat has 
not been filed by any of the parties to this litigation. In addition 
to Ex. A-3 we have on the record another extract which is described 
as wajib-ul-arz of Mauza Hatipur, Ex. 3. There is also on the 
record an extract from the wajib-ul-arz relating to villages Jogipur 
and Bairai. Lastly on the record-of Second Appeal No. 1053 of 
1943 there is an extract from the wajib-ul-arz purporting to relate 
to village Pantt. An examination of these extracts from the 
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wajib-ul-arzes makes it very clear that so far as the entire Mohal 
Dasaon Saltanat is concerned there is no record of any right of 
pre-emption. The wajib-ul-arz relating to the Mohal stated that 
there is only one owner of the entire Taluga or Mohal and there 
is, therefore, “‘no necessity of recording any conditions relating 
to pre-emption”. The extract from the wajib-ul-arz of village 
Panti is also worded similarly and there also it is stated that the 
entire village belongs to one single proprietor and there is no 
necessity of recording any conditions relating to pre-emption. 
The extracts from the wajib-ul-arzes of villages Hatipur, Jogipur 
and Bairai no doubt record a right of pre-emption. The wajib- 
ul-arzes relating to individual villages Panti, Jogipur, Bairai and 
Hatipur appear to be so many “appendices” to the main wajib-ul- 
arz relating to village Dasaon Saltanat. In view of these entries 
in the various wajib-ul-arzes the question arises whether it can be 
said in respect of village Panti that there exists a wajib-ul-arz 
prepared prior to the commencement of the Agra Pre-emption 
Act, 1922, which records a right of pre-emption. The learned 
Civil Judge was of the opinion that the entry recording a right 
of pre-emption in villages Jogipur and Hatipur which were parts 
of Mohal Dasaon Saltanat’ must be held to create a right of pre- 
emption with regard to the whole of the Mohal of Dasaon Saltanat 
including the village Panti. The learned Civil Judge has referred 
to the Full Bench decision of this Court in Riaz Uddin v. Phule 
Devi (1) where it was held: When an existing mahal contains 
portions of earlier mahals the wajib-ul-arzes of some of which 
contain entries recording a right of pre-emption and of the others 
do not, a right can be presumed to exist in respect of the whole 
of the existing mahal. The fact that the wajib-ul-arz relating 
to village Panti itself has no record of a right of pre-emption was 
considered by the learned Civil Judge to be immaterial in view 
of the explanation added to section 5 of the Agra Pre-emption 
Act. : 

Learned counsel for the appellant has, however, contended 
that in the first place the interpretation put upon the provisions 
of section 5 of the Pre-emption Act by the Full Bench referred to 
above does not lend any support to the soundness of the view 
taken by the learned Civil Judge with regard to the interpretation 
of the wajib-ul-arz in the present case. In the next place it is 
contended that the correctness of the view expressed by the Full 
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Bench was seriously doubted when the same case went up in 
appeal to their Lordships of the Privy Council. Our attention 
has been invited to the decision of their Lordships of the Privy 
Council in Ramjimal vy. Riaz Uddin (1), where at page 976 their 
Lordships are reported to have observed: 


“Their Lordships find it difficult to follow the reasoning of the 
learned Judges. They do not see any valid ground for preferring 
one entry to the rival entry about the existence or non-existence of 
the right of pre-emption. Suppose, there is a mahal consisting of 
1,000 acres, in respect of which the wajib-ul-arz contains an entry 
against the existence of the right of pre-emption. It would, accord- 
ing to the High Court, be open to the proprietors of that mahal to 
create the right of preemption in respect of the entire area by 
adding to it one acre taken out of an adjoining mahal recognising 
the right of pre-emption, and thereby making a new mahal of the 
two plots. There would then be a right of pre-emption in respect 
of not only one acre, but also one thousand acres, which constituted 
‘the original mahal and enjoyed, at that time, immunity from the 
restrictions imposed by the law of pre-emption.” 


It must, however, be noted that their Lordships of the Privy 
Council did not consider it necessary to make any definite pro- 
nouncement on the subject as, in their view, it was quite clear 
that the plaintiff had failed to establish that he was a co-sharer 
in the mahal and on that ground the appeal was decided. 

The learned counsel for the respondents has, however, strenu- 
ously contended that on a proper interpretation of the provisions 
of section 5 of the Act it would follow that in a case like the 
present where there is a right of pre-emption prevalent in one 
of the several villages comprised in a single mahal the right of 
pre-emption must be deemed to exist in the entire mahal. He 
has contended that the expression “whatever its extent and in 
whatever form it may be expressed” in section 5 (1)(a) has been 
the subject-matter of several decisions in this Court and in the 
light of those decisions, so he contends, it must be held that 
village Panti is also affected by the right of pre-emption which is 
recorded in the wajib-ul-arz relating to villages Hatipur and 
Jogipur which are component units of the same mahal as village 
Panti itself is. Learned counsel has conceded that the precise 
question which arises in the present case did not actually arise in 
the case decided by the Full Bench and in view of the observations 
of their Lordships of the Privy Council quoted above he does 
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not propose to take his stand upon ‘the line of reasoning adopted 
by the Full Bench in Riaz Uddin’s case. 

I now proceed to consider sorfie of the decisions of this Court . 
which have been cited regarding the interpretation of the expres- 
sion “whatever its extent and in whatever form it is expressed” 
in order to see whether they lend any support to the contention 
of the learned counsel, Yasrab Bano v. Zahur Husain (1). In 
this case two learned Judges of this Court held: 

“Tf there is a record of custom in the wajib-ul-arz providing for 
pre-emption, whatever the extent of custom may be and in whatever 
way it may be expressed, there is a right of pre-emption under the 
Agra Preemption Act which can be exercised in respect of a petty 
proprietary interest.” 

It was argued in that case that the right of pre-emption extend- 
ed only to a sale of proprietary interest. This contention, 
however, was repelled by their Lordships and it was held that 
whatever the extent of the custom may be and in whatever way’it 
may be expressed, a right of pre-emption under the Act could 
be exercised in respect of a petty proprietary interest. 

Lalta Prasad v. Chunni Singh (2). In this case also two 
learned Judges of this Court held that— 

“When a right of pre-emption is recorded in a wajib-ul-arz 
of the mahal, a right must be deemed to exist in view of the 
provisions of section 5 of the Act and the question as to what 
persons are entitled to exercise this right is to be determined 
by reference to section 12 of the Act and not to the recitals in the 
wajib-ul-arz.” In this case the wajib-ul-arz recorded a custom 
of pre-emption but there was a recital in it to the effect that the 
co-sharers of the village had no concern with the resumed muafi 


_and a part of the resumed miuafi land comprised in a khewat had 


been sold. 

Dallu Singh v. Chhakan Singh (3). This is a decision by a 
Bench of two learned Judges of this Court. Their Lordships had 
to interpret the entry in the wdjib-ul-arz of 1247 Fasli in the 
village in question. It was held that it recorded a right of pre- 
emption. The learned‘ Judges went on to observe: 

“Tt is immaterial to consider to what extent that right was limited 
or confined. The existence of such a record of rights raises the 
presumption under section 5 of the Agra Preemption Act that a 
right of pre-emption exists, and that right is to be exercised in 
accordance with the provisions of sections 11 and 12 of the Act.” 


(1) (1927) 25 ALL.J. 487. (2) (1929) LL.R. 51 All. 594. 
@\ (1930) A.L.T. 1115. e 
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The plaintiffs and the vendor in this case were recorded ‘as 
“manzooridars” and classified as inferior proprietors (mualik-i- 
adna). They were held to be “proprietors” within the meaning 
of that expression as used in section 4 of the Act; and the claim 
was decreed. : 


None of these cases, in my view, lay down any principle which 
can be invoked by the learned counsel for the respondents in 
support of his contention. The case of Shyam Lal v. Dwarka 
Prasad (1) and the case of Sri Ram Lakshman Janki v. Ramgopal 
(2) were cases in which the decision turned upon the interpreta- 
tion of the terms of the wajib-ul-arz concerned and it was held 
that a right of pre-emption was necessarily implied by the language 
used in the wajib-ul-arz concerned. In thé ¢asé ‘before us the 
position in'a nutshell is this: The wajib-ul-arz' of Mohal Dasaon 
Saltanat records no right of pre-emption. This Mohal Dasaon 
Saltanat comprised no less than sixteen villages. Each of the 
individual villages appears to have a separate wajib-ul-arz of its 
own appended to the wajib-ul-arz of the mohal. The wajib-ul- 
arz relating to three of the villages, namely Hatipur, Jogipur and 
Bairai, no doubt records a custom of pre-emption but the fact 
remains that the wajib-ul-arz relating to village Panti records no 
such custom. Is there any reason to hold that the right of. pre- 
emption prevailing’ in three of. the villages must govern all the 
villages comprised in the mohal when the wajib-ul-arz of the 
mohal itself records no right of pre-emption? Furthermore, can 
it be held that the right of pre-emption prevails in village Panti 
when neither the wajib-ul-arz of the mohal in which village Panti 
is situate nor the wajib-ul-arz of village Panti itself records a right 

_ of pre-emption? It seems to me that the answer to both these 
questions must be in the negative. I find no support either on 
principle or in any authority placed before us for the contention 
of the learned counsel for the respondents. The question whether 
there is any wajib-ul-arz prepared prior to the commencement of 
the Preemption Act which records a custom, contract or declara- 
tion with respect to the right of pre-emption in respect of village 
Panti must necessarily depend upon the proper interpretation of 
the entries in the wajib-ul-arz. In the case before us; as mentioned 
already, the wajib-ul-arz of village Panti records no custom. The 
wajib-ul-arz of the mohal of which village Panti is only one of the 
unit villages also records no custom. It must, therefore, follow 
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that there is no wajib-ul-arz in respect of village Panti which 
records a custom, contract or declaration with respect to the right 
of pre-emption. Of the rulings cited before us, the case which in 
its facts comes very near to the facts of the present case is Mohan 
Singh v. Shiv Charan Singh (1). In that case the wajib-ul-arz 
relied upon by the pre-emptors did not purport to be a wajib-ul- 
arz with respect to any particular mohal or to any particular 
village. On the other hand, it purported to be a consolidated 
wajib-ul-arz with respect to all the villages in a particular pargana 
which includes the village in which the sale had been effected. 
The wajib-ul-arz of the village itself contained no mention of: the 
right of pre-emption. It was held that such a wajib-ul-arz was not 
a wajib-ul-arz as contemplated by section 5 of the Agra Pre- 
emption Act and the record of the custom of pre-emption contained 
in the consolidated wajib-ul-arz of the pargana.could not be made 
the basis of a finding that a.custom of pre-emption prevailed in 
the particular village. 

On a careful consideration of the language used in section 5 
of the Act I can discover no justification for extending the right 
of pre-emption from a village to a mohal simply because the village 
seems to be situate within the precincts of a mohal. Similarly I 
find no justification for extending the right from one village to 
another solely on the ground that the two villages happen to be 
comprised within the ambit of a single mohal. 

For the reasons given above, I hold. that the plaintiffs have 
failed to establish a right of pre-emption in village Panti. 

In the result, therefore, I allow Second Appeals Nos. 1052 and 
1053 of 1943, set aside the decrees passed by the learned Civil 
Judge and restore the decrees passed by the learned Munsif dis- 
missing the suits with costs throughout. I would also allow 
First Appeal No. 259 of 1943, set aside the decree of the learned 
Civil Judge and dismiss the suit with costs throughout. 

BENNETT, J.: —These appeals raise the same question, whether 
a right of pre-emption exists in a village called Panti, which is 
described as forming part of Taluqa Dasaon Saltanat, pergana 
Atraulia, district Azamgarh. 

Three suits were brought by residents of this village claiming 
pre-emption in respect of separate sales. Two of these suits were 
instituted in the court of the Munsif and the third in the court of 
the Civil Judge of Azamgarh. The Munsif dismissed the suits, 

(2) [1940] A-L.J. 370.” : 
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holding that there was no right of pre-emption in Panti. The 


Civil Judge decreed the suit in his court, holding that there was; ~ 


and on the same date, the 29th April, 1943, he allowed appeals 
from the judgments of the Munsif and decreed both these suits 
also. Hence the first appeal and two second appeals in this Court. 


At the settlement of 1873-1874 Panti was one of a ‘number of 
villages, 16 in all, comprised in Taluga Dasaon Saltariat. A 
lady, the daughter of one Saltanat Singh, is shown in the wajib-ul- 
arz of that settlement as the absolute owner. 


: The complete wajib-ul-arz is not on the record. All that we 

have is the first part of it, referring to the whole taluga asa mahal 
consisting of 16 villages, and containing the remark that as there 
is no co-sharer it is unnecessary to record any conditions relating 
to pre-emption. There follow appendices for individual villages. 
Copies of three of these are on the record. Panti, Jogipur.and 
Hathipur. These appendices are described as wajib-ul-arz for 
these mauzas or villages. That of Panti suggests that there is no. 
right of pre-emption in that village, while those of Jogipur and 
Hathipur show that such a right exists in them. 

It is also to be noted that the right in Jogipur and Hathipur 
could only have been enjoyed by petty proprietors when the 
wajib-ul-arzes were prepared. Whether there were at the time 
petty proprietors in the other villages does not appear. 


The taluga is now held by a number of co-sharers and the 
question. for consideration is whether the right of pre-emption 
should be held to exist in Panti among the superior proprietors. 


It is conceded that no right of pre-emption is shown by the 
wajib-ul-arzes to exist in any part of the taluga except the two 
‘villages of Jogipur and Hathipur, but it is argued that section 5 
of the Pre-emption Act of 1922 extends the right from part of the 
mahal to the whole mahal. 

The first part of section 5 of the Agra Presemption Act of 1922 
‘runs thus: 

(1) ” A right of pre-emption shall be deemed to exist only in 
mahals or villages in respect of which any wajib-ul-arz prepared 
prior to the commencement of this Act records a custom, contract 
or declaration— 

“‘(a) recognizing, conferring or declaring a right of pre-emption, 
expressly or by necessary implication, whatever its extent and in 
whatever form it may be expressed.” 
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It has been held that the latter words “whatever its extent and 
in whatever form it may be expressed” imply that even if the 
right entered in the wajtb-ul-arz is limited in its scope and applies 
either to a limited body of co-sharers or to a limited area, a right 
in the whole mahal or village is to be deemed to exist. It was so 
held by Sunarman, A. C. J., in the Full Bench case of Riaz-uddin 
v. Phula Devi (1) and also in Lalta Prasad vy. Chunni Singh (2), 
and the same construction was put upon the words in the Full 
Bench case by MuKERjl, J., who observed : 

“The result of the joint application of the two expressions ‘in 
respect of’ and ‘whatever its extent’ is that if in any mahal as to 
which a question of right of pre-emption has arisen, there be found 
to exist a wajib-ul-arz which contained a mention of pre-emption, 
applicable to any portion of the mahal, by virtue of the rule enacted 
by the legislature, a right of pre-emption would be deemed to exist 

_ throughout the whole mahal.” 

The third Judge in the Full Bench case, Kine, J., did not 
touch in his judgment on this point but concurred generally in 
the conclusions of the other learned Judges. 

But for these decisions I must confess that I should have felt 
some doubt on the point, for it would seem that if the legislature 
had intended this result it could have expressed its intention, 
much more clearly by enacting that ‘“‘a right of pre-emption shall 
be deemed to exist for all co-sharers or petty proprietors in the 
whole of any mahal or village in respect of which etc...” With- 
out some such words it would, I think, be possible to construe the 
expression “whatever its extent” as meaning that the right shall 
exist to the extent recognized, conferred or declared in the wajib- 
ul-arz, whatever that extent may be. The other expression, “in 
whatever form it may be expressed” has no bearing to my ming 
on the question of extent. 

It may no doubt be argued that the third sub-section of section 
5 ‘ 

“Where any right or custom referred to in sub-section (1) has 
been recorded in respect of any village or mahal, and such village 
or mahal has been partitioned, a right of pre-emption shall be 
deemed to exist in all the portions into which such village or mahal 
has been divided.” 

supports the view taken and I agree that there is some force in 

this argument, but I do not think it is conclusive. It certainly 

seems a little surprising that where a wajib-ul-arz indicates the 
(1) (1930; ILL.R, 52 All. 225. (2) (1929) LL.R. 51 All. 594, 
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existence of the right only among Muhammadans, for instance, 
the legislature should have extended it to Hindus also. In such 
a case there would be no difficulty on partition in confining the 
tight to Mohammadans, nor, where the pre-emption area in the 
mahal or village was limited, should there be any difficulty on 
pattition in confining the right to the portions into which the 
whole area subject to the right is divided. 


On the other hand it may be said that the purpose of the 
enactment was to simplify the law and base the right primarily 
on the fact that the persons concerned are co-sharers, of whatever 
creed or caste, and not relations, relationship only entering into 
the matter where more persons than one of the same class (of the 
five classes specified in section 12) claims pre-emption. 

But, so far as we are concerned, this question must be regarded 
as only of academic interest, it having been held by the Full 
Bench that where a right of pre-emption is allowed to any extent 
in a wajib-ul-arz prepared before the Act of 1922 came into force 
it extends to the whole mahal or village in question and for the 
same reason we should not be justified in holding that because the 
right declared in the wajib-ul-arz relates only to inferior proprie- 

" tors the superior proprietors do not also under section 5 enjoy, 
the right. To justify such a view we should have to give a purely 
territorial significance to the word “extent”. ; 

This being the legal position as regards the affect of section 5 we 
may now see how the particular question which arose in these cases 
was dealt with by the Munsif and the Civil Judge. The Munsif 
thought the composite wajib-ul-arz ‘a curious document”, and the 
evidence before him: indicated in his opinion that no separate 
wajib-ul-arz was prepared for Panti, there being only a provision 
that the conditions laid down for the mahal as a whole would 

‘govern Panti also. With regard to this we may say that we were 

shown a document which we understood to be a wajib-ul-arz of 
this village, but the names of some of the villages in this mahal 
are by no means clearly written and the printed record shows 
that mistakes have been made in consequence in translation. But 
this is immaterial as itis not disputed that what is said for the 
mahal as a whole, excluding Jogipur and Hathipur, applies to 
Panti. ; 

The Munsif proceeded to say: 


“It was contended by the learned counsel for plaintiffs that the 
wajib-ul-arz of village Jogipur will govern Panti as it is an appendix: 
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and as such must relate to all the villages comprised in mahal Dasaon 
Saltanat. This argument, if accepted, will lead to great confusion. 
If the wajib-ul-arz of village Jogipur, being an appendix, applied to 
all the villages then the entry regarding mahal Dasaon Saltanat, 
which is to the effect that the village, being zamindari of a single 
proprietor, no record regarding pre-emption was Necessary, will 
become meaningless.” 
The Munsif then referred to the fact that Panti itself became 
a separate mahal at the settlement of 1307 F. (A.D. 1900), but 
he said that as no wajib-ul-arz was prepared for it at that settlement 
the wajib-ul-arz prepared prior to the Act would have settled the 
question had it provided for the right of pre-emption. 
The Civil Judge relied on the view taken in the Full Bench 
case as to the construction of section 5, and also on the explanation 
appended to sub-section (2) of this section— 


“Where any such record is proved the existence of an inconsistent 
or contradictory record in any other wajib-ul-arz is immaterial.” 


There being a record of the existence of the right in a part of 
the niahal it followed in his opinion that the right must be held 
to exist throughout the whole mahal. 


In the Full Bench case the facts were not at all similar to those * 
of the present case, for the question there was whether, when 
an existing mahal contains portions of earlier mahals, the wajib- 
ul-arzes of some of which contain entries recording a right of 
pre-emption and of others do not, a right can be. presumed to 
exist in respect of the whole of the existing mahal. 

The Full Bench answered this question in the affirmative, 
but the Privy Council in Ramjimal v. Riaz-uddin (1) allowed an 


appeal from their judgment, though not on the ground that this 


question was answered wrongly, but on the ground that the 
plaintiff had not proved that he was a co-sharer in the mahal. 
At the same time they made observations which certainly suggest 
doubt on some portions of the High Court judgment, though they 
refrained from making any definite pronouncement as to the 
propriety of the view taken by the High Court. Their Lordships 
observed : 

“The court of first instance held that the right of pre-emption 
should be confined to that plot which was pre-emptible, when it 
formed part of the mahal which recognised the right of pre-emption. 
That view has not been accepted by thé High Court, who find that 
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the entry of the wajib-ul-arz of the mahal favouring the right of 
‘pre-emption should govern the entire land of the composite mahal. 
Their Lordships find it difficult to follow the reasoning of the 
learned Judges. They do not see any valid ground for preferring 
One entry to the rival entry about the existence or non-existence of 
the right of pre-emption. Suppose there is a mahal consisting of 
1,000 acres, in respect of which the wajib-ul-arz contains an entry 
against the existence of the right of pre-emption. It would, accord- 
ing to the High Court, be open to thé proprietors of that mahal 
to create the right of pre-emption in respect of the entire area by 
adding to it one acre taken out’ of an adjoining mahal recognising 
the right of pre-emption and thereby making a new mahal of the two 
plots. There would then be a right of preemption in respect of not 
only one acre but also one thousand acres, which constituted the origi- 
nal mahal, and enjoyed at, that time immunity from the restrictions 
imposed by the law of, pre-emption.” 

We put this supposed case to the learned counsel for the res- 
pondent, with the further supposition that a composite wajib-ul- 
arz was prepared for the new mahal before the Act of 1922, this 
“indicating that there was a right of pre-emption for the one acre 
and no such right for the remaining 1,000 acres, and asked what 
the resulting legal position would bt. He replied that after the 
commencement of the Act the right would. prevail throughout the 
whole mahal, and certainly on the construction placed by the 
Full Bench on section 5 I do not think that any other reply was 
possible, 

_ But.it,seems to me that the facts in the present case distinguish 
it and ‘that ‘the question’ so: far considered in this judgment do 
not-really arise. Section 5 refers both the mahals and to villages. 
A mahal may consist of a single village, and if we were considering 
such a mahal the observations in the Full Bench case which have 
‘been particularly referred to would doubtless be relevant. Buta 
mahal may include more than one village, as in the present case, 
and a village may include more than one mahal. What has to be 
seen under the section is whether the wajib-ul-arz recording the 
custom is of a mahal or of a village. Where it is of a mahal 
which forms part of a village I cannot find anything in the 
section which extends it to the whole village, or, where it is of a 
village, anything which extends it to the whole mahal. 

The wajib-ul-arzes upon which the right of pre-emption is 
founded in the present case are of two villages, Jogipur and Hathi- 
pur. Learned counsel for the respondents argues that as there 
is a wajib-ul-arz of the whole mahal which includes these villaces 
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it should be held that the right exists in the mahal as a whole 
having regard to the Full Bench obsetvations: In my view the 
general provision for the whole mahal would only govern the 
separate villages if there was no separate wajib-ul-arz relating to 
them. But in any event the claim to preempt is not and could 
not be based on the general provision in this case, for the general 
provision negatives it. The general wajib-ul-arz is only brought 
in to assist on the argument that by section 5 the particular 
provisions for part of the mahal are substituted for the general 
provisions. q 

I do not overlook the explanation “where any such record is 
proved the existence of an inconsistent or contradictory record in 
any other wajib-ul-arz is immaterial,” but I construe this as 
referring to any other wajib-ul-arz of the same mahal or village. 
Where the mahal and village are not co-extensive, they should not 
in my opinion be treated in construing section 5 as if they were. 

The view which I take finds some support from a decision of 
a learned single Judge of this Court in Mohan Singh v. Shiv 
Charan Singh (1). This was a converse case to the present; in 
that the right of pre-emption was shown to exist in a consolidated 
wajib-ul-arz of a number of villages situated in a particular par- 
gana, while in the wajib-ul-arz of one of these villages it was not 
shown to exist. “The learned Judge observed : * 

“In view of the wording of section 5 the wajib-ul-arz recording-a 
custom, contract, or declaration about the right of pre-emption 
must be a wajib-ul-arz with respect to the mahal or village in which 
the property transferred is situated. The wajib-ularz relied upon 
by the plaintiffs does not purport to be a wajib-ul-arz with respect 
to any particular mahal or to any particular village. On the other 
hand it purports to be a consolidated wajib-ul-arz with respect to 
all the villages in a particular pargana. The wajib-ularz is not 
therefore such a wajib-ul-arz as is contemplated by section 5 of the 
Agra Pre-emption Act.” : 

It does not appear that the consolidated wajib-ul-arz in that 
case was of a single mahal and that may be thought to differentiate 
the case from the present case, where we have a wajib-ul-arz which 
purports to be a wajib-ul-arz of a single mahal comprising a 
number of villages, for some of which there were also separate 
wajib-ul-arzes. : 

I would rely therefore: rather.on the argument that in such a 


case we have primarily to consider the wajib-ul-arz which contains 


(1) [1940] A.L.J-. 370. 
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a record of the custom. In the Present case that wajib-ul-arz is of pg 

-a village and not of a mahal and I find no justification in section ~ 
5 for extending the right from a village to a mahal merely because “Cherittar: 
the village has been included in the mahal. Apart from the ne 

' wording of the section it would certainly seem rather extraordinary 7 sieee a 
that, merely because the revenue authorities have combined a 
number of villages in one mahal for the purpose of fiscal conveni- 
ence, the right of pre-emption prevailing in some of them should 
be extended to all. 

For these reasons I think that the view taken by the Munsif 
should be held to be the right view. I would accordingly allow 
these appeals, restore the Munsif’s decrees dismissing the suits in 
his court, and dismiss the suit in the court of the Civil Judge, 
with costs to the appellants in all three cases throughout. 

By the Court—We allow Second Appeal Nos. 1052 and 1053 
of 1943, set aside the decrees passed by the learned Civil Judge and 
Testore those passed by the learned Munsif dismissing the suits 
with costs throughout. We also allow First Appeal No. 259 of 
1943, set aside the decree of the learned Civil Judge and dismiss 
the suit with costs throughout. 
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Where the counsel for the parties made a statement before the Special 
~ Judge to the effect that the question of the payment of costs might be 
postponed until the disposal of the appeal filed against the order, held 
that the legal effect of the statement was that that part of the order, by which 
th Special Judge fixed time for Payment of costs was, by agreement of par- 
ties, ceased to be operative and the Special Judge was competent to fix time 
afresh after receipt of the record from the court of the District Judge on 
disposal of the appeal before him. 
Held further that if the parties had taken up a particular position 
before the court at one stage of the litigation it is not open to them 
to approbate and reprobate and to resile from that position. 


Mr. N. R. Sharma, for the applicants. 
Mr. R. B. Jaini, for the opposite parties. 
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The following judgment was delivered by: 


Patuak, J.: —This is a revision under section 115 of the Code 
of Civil Procedure against an order of the District Judge, Azam- 
garh dated the 2nd January, 1943. The facts which are admitted 
by the partiés, are as follows: 

In the course of proceedings under the Encumbered Estates 
Act initiated on an application under section 4 of that Act made 
by the opposite parties to this revision. the learned Special Judge, 
second grade, on the 18th August. 19£1, passed an order on the 
objection filed by the applicants in this revision under section 11 
of that Act. By that order, the learned Special Judge extended 
the time for filing the objection on payment of Rs.40 as costs 
within a week from that date and directed that in default of 
payment, the objection was to stand dismissed. On the 25th 
August, 1941, counsel for the parties made a statement before the 
learned Special Judge. to the effect that the question of the pay- 
ment of costs might be postponed until the disposal of the appeal 
filed against the order, dated the 18th August, 1941. On. the 
22nd December, 1941, this appeal, which had been filed by the 
opposite parties to the revision, was dismissed by the learned 
District Judge. On the 30th April, 1942, the record was received 
by the Special Judge and thereupon he directed that the costs of 
Rs.40 payable in accordance with the aforesaid order, dated the 
18th August, 1941, should be paid within two weeks and that in 
default of payment, the objection under section 11 was to stand 
dismissed. In compliance with this order, the applicants paid 
the amount of costs within the time fixed by the court, with the 
result that on the 27th July, 1942, the learned Special Judge passed 
an order admitting the objection. From the order, dated the 30th 
April, 1942, by which two weeks’ time was fixed for the payment 
of costs, an appeal was taken to the learned District Judge, who, 
on the 2nd January, 1943, allowed the same and set aside the 
order appealed against. 

In the course of his judgment, the learned District Judge made 
the following observations: 

“By an appellate order a party was ordered to pay certain costs. 
When the record of the case was received back by the lower court, 
it allowed that party two wecks’ time for payment although no such 
provision was made in the appellate court’s order.” 


Learned counsel for’ the applicants urges that the appellate 
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learned counsel is correct. I have examined the appellate order, 
dated the 22nd December, 1941. It is clear that it was the Special 
Judge and not the appellate court which had imposed the condi- 
tion of payment of Rs.40 as costs. The appellate order, which 
‘merely dismissed the appeal, was not concerned with the question 
of time for payment of thé aforesaid sum of Rs.40 as by consent 
of the parties, this matter had been ‘postponed until the disposal 
of the appeal. 

Learned counsel for the applicants raised two points in support 
of this revision. The first point is that no appeal lay to the 
District Judge inasmuch as the order appealed against was not one 
finally disposing of the case before the Special Judge. The 
question what is meant by the expression “the case” is a difficult 
one. It has been argued on behalf of the Opposite parties that the 
proceedings relating to the question as to whether there was 
sufficient cause for extension of time for filing the objection under 
section 11 of the U. P. Encumbered Estates Act was in itself a 
case and the order which disposed of this question was final. On 
the other hand, learned counsel for the applicants contends that 
‘the case’ before the Special Judge was the entire proceedings, 
under the Encumbered Estates Act and_not simply the matter 
relating to the extension of time for filing the objection under 
section 11 of that Act. In the view which I am disposed to take 
on the merits of the revision before me, it is not necessary to con- 
sider this question. 

The second point urged by learned counsel for the applicants 
is that after the statement made by the parties on the 25th August, 
1941, it was not open to the opposite perties to take up the position 
that the learned Special Judge had no power to fix, afresh, time 
for the payment of costs. I agree with this contention. The 
statement made by the parties on the 25th August, 1941, does 
not seem to have been brought to the notice of the learned District 
Judge and he has not taken into consideration the effect of that 
statement. In my opinion, its legal effect was that that part of 
the order, dated the -18th August, 1941, by which the Special 
Judge fixed time for payment of costs was, by agreement of parties, 
ceased to be operative and the learned Special Judge was com- 
petent to fix time afresh after receipt of the record from the court 
of the District Judge on disposal of the appeal before him. It 
appears that this statement made by counsel for the parties was 
acted upon and nothing further was done by the learned Special 
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Judge. The question whether it was open to the learned Special 
Judge, after the disposal of the appeal before the learned District 
Judge, to extend the time or not, is a matter relating to the law 
of procedure. If the parties have taken up a ‘particular position 
before the court at one stage of the litigation, it is not open to 
them to approbate and reprobate and to resile from that position. 
This principle has been laid down in a number of cases and was 
discussed in the ruling of the Calcutta High Court, Dwijendra 
Narayan Roy v. Jogs Chandra De (1) in which Sir AsuTOSH 
MookeRjEE at page 52, made the following observations: 

“Tt is an elementary rule that a party litigant cannot be permitted 
to assume inconsistent positions in court, to play fast and. loose, to 
blow hot and cold, to approbate and reprobate to the detriment of 
his opponent. . . . This wholesome doctrine applies not only to the 
successive stages of the same suit, but also to another suit than the 
one in which the position was taken up, provided that the second 
suit grows out of the judgment in the first.” 

This principle has been applied in this Court even in cases 
where the question involved was one of jurisdiction. See the 
case of Ram Khelawan Singh v. Maharajah of Benares (2), where 
a Bench consisting of SULAIMAN, J., (as he then was) and PULLAN, 
J., ruled that the party upon whose objection an appeal was 
returned by the commissioner for presentation to the proper court 
was estopped from raisirig the question of jurisdiction later, as, by 
his objection before the commissioner, he had accepted the juris- 
diction of the High Court as the proper forum of appeal. In the 
case before me it can be said that by the statement referred to 
above the parties agreed that it would be the Special Judge, and 
not the District Judge, who would extend the time after the 
disposal of the appeal by the latter and that it was in conséquence 
of this statement that no attempt was made in the court of the 
District Judge to obtain a direction from him with regard to the 
extension of time. It may be urged on behalf of the opposite 
parties that the doctrine mentioned above cannot be allowed 
to override the law of procedure. There is high authority for the 


" proposition that this fundamental principle cannot be disturbed 


merely by the rules of the court or by the law of procedure. In 


“the case of Barflam v. Evans (3). SLESSER, L. J., made the 


following observations : 
““ The power of the Court to set aside a’ judgment properly 
“Obtained, albeit by default, is one conferred upon it by Rules of 
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Court. I do not read that power as having disturbed: the funda 
mental principle on which the Court has always acted, that a person 
cannot approbate and reprobate: The same broad principle, 
that a man shail not be allowed to blow hot and cold—to affirm at 
one time and deny at another—making a claim on those whom he 
has deluded to their disadvantage, and founding that claim on the 
very matterg of the delusion.” 

Applying this doctrine to the facts of the case, I am of opinion 
‘that the judgment of the learned District Judge is wrong and he 
should not have allowed the opposite parties to this revision to 
take up the position inconsistent with the statement made by them 
on the 25th August, 1941, before the Special Judge. 

The result is that I allow this revision, set aside the order of the 
District Judge, dated the 2nd January, 1943, and restore the order 
of the Special Judge, dated the 30th April, 1942. The applicants 
are entitled to their costs of this revision in this Court and the 
costs incurred by them in the court of the District Judge. 


REVISIONAL CRIMINAL 
Before Mr. Justice Sinha 
EMPEROR v. N. G. CHATTERJI anv ANOTHER* 


Defence of India Rules, rules 81(4), 180—Prosecution under—Report 
—Omission ,to ' mention facts constituting breach—Effect of—Con- 
travened rule whether to be specified—Lacuna if an illegality—Criminal 
Procedure Code, séctions 225, 587. . 


A law which aims at the curtailment of human liberty must be strictly 
construed and if any link or links in’ the chain of the prosecution story 
~are missing the benefit of the absence of those links must go to the 

defence and not to the prosecution. Further, suspicions though a 
ground of scrutiny can not be made the foundation of a decision. 


In a prosecution under rule 81(4) of the Defence of India Rules, the 
failure of the prosecution to specify the rule or the order for the contra- 
vention of which the accused is sought to be punished is an illegality and 
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hot an irregularity. It is a defect in the constitution of the suit in a way . 


not authorised by law and the rules applicable to procedure, more parti- 
cularly when the law in question is to be strictly construed and the lacuna 
can not be cured by invoking the aid. of sections 225 and 537 of the Code 
of Criminal Procedure. 


The failure to mention facts constituting the contravention of the 


rule means the absence in the report as required by rule 130(1) of the 
Defence of India Rules of something vital. This is a serious omission 





*Criminal Revision No. 681 of 1945 from an order of P. C. Plowden, Sessions Judge. 
of Meerut, dated the 22nd of May, 1945. 
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and goes to the very root of the cage. An error in the report means that 
there is no report on which the machinery of law can be set in motion | 
and the case can proceed. In such circumstances the very foundations — 
of the prosecution are defective and the entire superstructure must fail. 
Messrs, S. N. Seth and B. Mukerji, for the applicants, 
The Government Advocate (Mr. Sankar Saran), for the 
Crown. 


The following judgment was delivered by: 


Sinna, J.: —This is an application in revision against an order 
of the learned Sessions Judge of Meerut by which he, in substance, 
affirmed the judgment of the learned Additional District Magis- 
trate of Meerut. 

The facts in this case, are highly complicated, but they have 
been presented before me with great lucidity by the learned 
counsel] for the parties. The story briefly is this: 

Dr. N. G. Chatterji and Mr. S. R. Chatterji are brothers. 
Mr. B. Mukerji is a cousin of theirs. Dr. N. G. Chatterji is the 
principal actor and for a proper and true appreciaton of the case it 
will be desirable to follow his career a little earlier than the 
stage which might be considered strictly necessary for following 
the prosecution story. He is a Doctor of Science of the Allahabad 
University and joined the Muir Central College in November 
1919 as a Demonstrator. On the 16th March, 1921 he was taken 
over by the Department of Industries and appointed a Lecturer 
in the Cawnpore Harcourt Butler Technological Institute. In 
1924 he was sent to Europe by the Government for some technical 
study in which capacity he visited a number of places and made 
a special study of Power Alcohol Technology. He _ visited, 
among other places, England, Holland, Germany, Czechoslovakia 
and Italy. In -1938 he was appointed, by the Government 
Member and Secretary of a committee of Inquiry for finding out 
the possibility of producing alcohol in these provinces. On the 


* outbreak of the war, with the increase of pressure on petrol it was 


necessary to find some substitute for it and the Government 
requisitioned the services of Dr. Chatterji to explore the possi- 
bility of power alcohol as a substitute. His report was that it 
wag possible to substitute power alcohol for petrol and the Gov- 
ernment accepted his report, with the result that it passed an Act 
called The Power Alcohol Act, Act XVIII of 1940. In July 1941, 
he was appointed Technical Adviser to the Excise Commissioner. 
Tt micht he mentioned that Mr. Bhadkamkar. 1.c.s., held that 
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office at that time. Powerf alcohol was then a matter of private 
enterprise, but Dr. Chatterji thought that effective increase in 
the commodity could be secured only by. its effective control and 
the Government was the only proper agency for it. It appears 
‘that the only firm which had the necessary plant for the manu- 
facture of this commodity was the Central Distillery and Chemical 
Works, Ltd. at Meerut. On the report, mentioned above, Mr. 
Waugh, the War Production Commissioner, visited the Distillery. 
He agreed with Dr. Chatterji and decided that the control of that 
concern should be taken over by the Government. ‘A notifica- 
tion, dated the 27th of March, 1942 to this effect appeared in 
the U. P. Gazette. Dr. Chatterji was appointed its manager 
with a direction to see that the object of the Government 
was fully carried out. The. replacement of private enterprise by 
Government control was not received well by the vested interests. 
It appears, however, that there was no effective interference with 
the actual management which to all intents and purposes remained 
unaffected. Things, however, took a more serious turn when 
on the 10th of April, 1942, the Secretary of the Company had to 
leave and, on, the 29th of April, 1942 there was another notification 
in the Government Gazette authorising the controller to remove 
the Managing Agents and Directors. On the 5th of May 1942 
the Government ‘granted a loan of Rs.25,000 to the Distillery. 
On the 7th May 1942 the Managing Agents were removed. 
These Managing Agents, who were three in number, were being 
paid Rs.500, a month and it is:only natural that this order should 
have been the cause of deep resentment. But something happened 
- ater, which dealt even a more serious blow to the vested interests, 
with the result that, on the 22nd of June, 1942, one of the 
: Directors, Sam Earnest Deva Lal submitted a complaint to His 
Excellency the Governor with serious allegations against Dr. 
Chatterji. The Governor, after enquiry, replied to Mr. Deva Lal 
that the conduct of Dr. Chatterji was unexceptionable and he 
‘ had in no way abused his position. Some retrenchments followed 
and one Mr. G. C. Mittra, an employee in the Distillery was 
discharged from service. 

Dr. Chatterji was, no doubt a distinguished student of the 
University but was not familiar with the particular trade or 
business. The storm of opposition consequent upon the steps 
taken by the Government, not unnaturally, added to his troubles, 
4s annears from hic letters ta the Ev rica Cammicwaner Torhelnn Me: 
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called the Authorised Controller. The first is of the 10th of 
~— July 1942, which is unfortunately not exhibited, but which is 
amply proved by the materials on the record and the other of the 
20th of June, 1942, Ex. D-2. He consulted one Mr. Grant, 
belonging to one of the well-known commercial firms in these 
provinces, viz. Messrs. Begg Sutherland & Co., as to the steps he 
should take; not merely to secure his own position; but also to 
see that the business entrusted to him, did not suffer. Mr. Grant 
suggested it to him that, for the efficient prosecution of the 
business, particularly when he was being thwarted at every step 
by people, who thought they had a grievance against him, it was 
necessary that he should appoint to the key positions, in the 
concern, men who enjoyed his implicit confidence. Not un- 
naturally Dr. Chatterji thought of his own relations on whom he 
could rely and from whom he could expect real assistance. One 
such relation was his own brother, S. R. Chatterji, who was running 
a distillery in Rawalpindi. The other person he thought of 
was his cousin Mr. B. Mukerji, who was also engaged 
as a technical assistant. B. Mukerji was appointed on the 
8th May and Chatterji on the 25th May, 1942. It might be men- 
tioned hére that Dr. Chatterji introduced his brother and cousin, 
not surreptitiously, but with the knowledge and consent of the 
then Excise Commissioner, Mr. Bhadkamkar. Indeed, Mr. Bhad- 
kamkar passed an express order sanctioning the appointment of 
these relations. 

On the 25th May, 1942, Mr. Bhadkamkar was succeeded by 
Mr. Shanker Prasad, 1.c.s. Some correspondence followed 
between Mr. Shanker Prasad and his personal Assistant, Mr. 
Sharifullah Khan, on the one side, and Dr. Chatterji) on the other. 
One such is Ex. D-1. I have méntioned it because it bears out 
the case for the defence that Dr. Chatterji had taken this step 
with the knowledge and consent of the previous Excise Com- 
missioner or the Authorised Controller. Mr. Shanker Prasad 
also approved the appointment, as will appear from the exhibit 
to which I have just referred, viz. Ex. D-1, dated the 14th of June, 
1942. Curiously, however, on the 8th of July, 1942 the Govern- 
ment sent a telegram, Ex. P-14, to Messrs. S. R. Chatterji and 
B. Mukerji terminating their services on a month’s notice. 
The former, after the termination of his connection with the 
Meerut Distillery, started business as a chemist and carried on 


miscellaneous business of a large variety, the principal of which 
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Mukerji had a manufacturing concern, chemical Engineering 
Service Company, Meerut, and he resumed that business of his. 


‘Dr. Chatterji was directed to push up the power alcohol pro- 
duction and keep an eye on the finances of the Distillery, but this 
is important, not to embark upon new ventures, 

On the 2nd October, 1942, the Meerut Distillery received a 
tender from the supply department of the Government of India, 
calling for tenders from various other people, including the 
Distillery itself, for gathering 246,290 tommy ccokers, each con- 
taining 4 oz. of solidified fuel .for replacement. These tenders 


were to be submitted by the 12th of October, 1942. Dr. Chatterji, _ 
however, did not submit any tender within the prescribed time. 


There was, however, a firm in Meerut called the Delhi Machinery 
Mart, which did submit one. The failure on the part of Dr. 
Chatterji to submit a tender and the tender by the Delhi 
Machinery Mart, the prosecution has treated as two of its main 
planks and I shall have to advert to these two in some detail as I 
proceed further. But it is necessary to mention one thing at this 


stage. It has come in evidence indeed, in his report the authorised | 


Controller, Mr. Shanker Prasad has said—that the Delhi Machi- 
nery Mart and two other companies, Arjun Deo & Co. and Sahdeo 
& Co., were practically one and the same concern. Arjun Deo 
and Sahdeo are brothers. Arjun Deo is the younger of the two. 
Mr. Chatterji was associated with Arjun Deo. The Delhi 
Machinery Mart, which had secured .the contract from the Gov- 
ernment, required solidified fuel. For this they entered into an 
arrangement with Sahdeo, the individual, as distinguished from 
Sahdeo & Co., Sahdeo supplied it in the name of Arjun Deo & Co. 
The fuel manufacture required spirit. Permit for the purchase 
of spirit from the Meerut Distillery was issued in favour of Sahdeo 
& Co. 

The authorised Controller is right when he says that even 
though all these three companies, viz. the Delhi Machinery Mart, 
Arjun Deo & Co. and Sahdeo & Co., were for all practical pur- 
poses, one, they had assumed three different names only to dodge 
the Income Tax Department. Be that as it may, it is enough 
for the purposes of this case to say that these three companies were 
alter egos. ; 


It appears that, although for some reason—the real reason may 
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Distillery, submit a tender within the stipulated time, never- 


~ theless shortly after, on the 25th of November, 1942, he did write 


to the supply department offering to supply solidified fuel - at 
the rate of Re.1-4 a pound although the prevailing‘rate in the 
market was Re.1-8 a pound. Not only: that, without waiting for 
a reply within three days, he sent on the 28th of November, 1942, 
another letter to the Supply Department reducing his rate from 
Re.1-4 to Re.l a pound. The Supply Department wrote back 
to say that it had not received his first letter of the 25th of 
November, 1942. Dr. Chaterji on the 3rd of December, 1942, 
sent a reply and enclosed a copy of his letter of the 25th of 
November, 1942. There is some controversy betwen the prosecu-. 
tion and the defence as regards the letter of the 25th of November, 
1942. To this controversy I shall come later when I deal with 
the points specifically. 


It appears that the Delhi Machinery Mart, who had, as I have 
already said, secured the contract from the Supply Department, 
wanted some land and building for their business. They were 
able to secure, under a lease, dated the 23rd December, 1942, a 
small strip of land for some buildings or constructions at Rs.50 
per month from the Meerut Distillery. This transaction has 
come in for strong criticism at the hands of the Authorised Control- 
ler in his final report and also at the hands of the prosecution. 
But, curiously enough, he made no grievance of it when he 
visited the spot on the 5th of February, 1943. The occasion 
furnished by the visit of the Authorised Controller, was seized 
by the malcontents, headed by Deva Lal, who saw the official 
concerned and on the 6th of February, 1943, presented to him a 
jong catalogue of grievandes against Dr, Chatterji. Whether 
those grievances were real or fancied, it is difficult to say. But 
it is important to bear in mind that no mention was made even 
about them by the Authorised Controller to Dr. Chatterji not 
only on the 6th of February, but even later, on the 12th of 
February, 1943, when Dr. Chatterji visited the Authorised 
Controller at Allahabad. 


We now come to the most important date in the entire episode. 
On the 3lst March, 1943, there was the annual meeting of the 
shareholders of the Distillery. This meeting was attended by 
Mr. Shanker Prasad. There were several resolutions, the prin- 
cipal of them being that the Distillery should take up subsidiary 
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effect, a resolution that the old management should be restored 
and that Dr. Chatterji should go out. It is on this occasion that 
something happened on which, in the events which have happened 
Tests the prosecution case, almost in itt entirety. Mr. Shanker 
Prasad is alleged to have told Dr. Chatterji to take up the manu- 
facture of solidified fuel. Whether he said this in so many words 
or whether it was only within contemplation, but no definite 
directions were given by him to Dr. Chatterji, is a point to which 
I shall advert later. According to the prosecution, however, Mr. 
Shanker Prasad’s instructions were definite but because Dr. Chat- 
terji was interested in the advance of the Delhi Machinery Mart, 
with which was associated his brother, he did not take any steps 
for the solidified fuel business, 


This is, in brief, the story for the prosecution and it was for 
this that the accused were placed on their trial. 


On the 12th December, 1943, the Investigating Officer, Mr. 
Mahmud Ali Khan, sent his first information report and, on 
the 27th January, 1944, he drew up the charge sheet. On the 
basis of this report, the learned Additional District Magistrate 
drew up his charge. These two documents by reason of their 
importance and because a great deal of argument rests upon their 
legal effect, might be quoted in full 


“Dr. Chatterji-and S. R. Chatterji caused loss of about Rs.80,000 
to the Distillery, which is a public concern in connection with the 
manufacture of solidified fuel. .The Doctor, $. R. Chatterji, and 
B. Mukerji also caused a heavy loss of lakhs in allowing drawings 
and pressing mill owners to enter into agreements with his cousin, 
B. Mukerji, instead of executing agreements himself and on behalf 
of the Distillery. Out of the above amounts, which could have been 
earned by the Distillery, 93} per cent. as an excess profit tax could 
not go to the Government and thus the accused are guilty of a 
prejudicial act to the interest of the public, as well as under rule 
34 (paper torn) it prejudiced the success of financial measures with 
a view to the efficient prosecution of war. They are, therefore, 
challaned under rule 38 of the Defence of India Rules. 


(Sd.) MAHMUD ALI KHAN.” 
The material charge is in these terms: 
“That you between October 1942 and July 1943 unauthoritatively 
and without the permission of Government or the Authorised Con- 
troller allowed S$. R. Chatterji and B. Mukerji to manufacture 


solidified fuel in the premises of the factory, gave them all facilities 
at the expense of the pronerty of the Dictiliess: and eaeeltcd te 
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to the Distillery and illegal gain to yourself and $. R. Chatterji and 
B. Mukerji, and that you between October 1942 and July 1943 were 
a party to a criminal conspiracy to commit the offences punishable 
under rule 81(4), Defence of India Rules as detailed below: 

“of solodified fuel being manufactured in the Distillery by 
unauthorised private person with the help of the Distillery 
material and building thus causing loss to the Distillery of a 
large sum of money although solidified fuel could be manufac- 
tured by the Distillery which would have meant gain of a 
considerable amount of money, and thereby committed an 
offence punishable under section 120(B) of the Indian Penal 
Code, and within my cognizance.” 

On these facts the prosecution started in all eight cases. Five 
of them were under section 161 of the Indian Penal Code and, 
in the alternative, for abetment under section 164. These were 
directed against Dr. Chatterji alone. The sixth case was under 
rule 81(4) of the Defence of India Rules and, in the alternative, 
under section 409 read with section 120(B) of the Indian Penal 
Code. These were directed against Dr. Chatterji and S. R. 
Chatterji and B. Mukerji. The seventh case was directed against 
Dr. Chatterji and Mr. B. Mukerji under section 409. of the Indian 
Penal ‘Code... The: eighth’ case under the Excise: Act was also 
directed against ali the three. . 

The first five cases under section 161 and, in the alternative, 
under section 164 directed against Dr. Chatterji alone ended in 
his conviction. In the sixth case under rule 81(4) of the Defence 
of India Rules and, in the alternative, under section 409 of the 
Indian Penal Code and section 120(B) of the Indian Penal Code, 
the learned Magistrate acquitted Mukerji, but convicted the 
remaining two. In the seventh case under section 409 of the 
Indian Penal Code the learned Magistrate acquitted Mukerji, 
but convicted the remaining two. The case under the Excise 
Act ended in the acquittal of all the three at the hands of the 
learned Magistrate. 

It might be mentioned that in the first five cases there were 
three charges each. On appeal, the learned Sessions Judge 
recorded a finding of not guilty with regard to one of the charges 
and affirmed the conviction and sentence with regard to the 
remaining charges. In case No. II the learned Sessions Judge 


‘ acquitted Dr. Chatterji of all the three charges; in case III the 


learned Sessions Judge acquitted Dr. Chatterji of two out of the 
three charges; in case IV Dr. Chatterji was acquitted by the learned 
Sessions Judge of all the three charges. In case No. V the learned 
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Sessions Judge acquitted Dr, Chatterji in one out of the three 
charges, while in case No. VI in which case Dr. Chatterji was 
charged along with his brother and cousin, he and also his.brother 
were acquitted of one out of the two charges. 

Coming now to Criminal Revision No. 681 of 1945, which 
arises out of criminal trial No. 6 and Criminal Appeal No. 49 of 
1945, the learned Additional District Magistrate had sentenced 
Dr. Chatterji under rule 81(4) of the Defence of India Rules, 
read with section 120(B) of the Indian Penal Code, or, in the 
alternative, under section 4@9 of the Indian Penal Code, read with 
Section 120(B) of the Indian Penal Code, and sentenced him to 
rigorous imprisonment for two years and a fine of Rs.1,000 or, 
in default of payment of fine, to a further term of R. I. for six 
months, S. R, Chatterji, also, he convicted of the offence under 
tule 81(4) of the Defence of India Rules and of abetment of the 
contravention of this rule, read with section 120(b) of the Indian 
Penal Code or, 
of trust under section 409 of the Indian Penal Code, read with 
section 120(B) of the Indian Penal Code, for criminal conspiracy 
and sentenced him to rigorous imprisonment for one year and’ a 
fine of Rs.1,000 or in default of payment of fine, to a further term 
of R. I. for three months. Mr. Mukerji was acquitted by him. 
On appeal, the learned Sessions Judge has held that the offence 
under the Indian Penal Code had not been made out. It was 
only for the contravention. of rule 81(4) of the Defence of India 
Rules that he has affirmed the conviction and sentence passed by 
the learned Magistrate. . ; ; 

I have already said that the case’ is very complicated and it is 
not surprising that there are a few misstatement of facts in the 
judgment of the learned Sessions Judge or that he has not noticed 
at al, or in sufficient detail a number of facts. It is, however, 
Open to me to go into facts. It was held by Mr. Justice Baypar, 
who had, as Crown counsel, considerable experience of the admini- 
stration of criminal justice, in King-Emperor vy. Dwarka Nath (1) 
that it was in case of this kind the practice of this Court to 
go into facts. I shall, therefore, be within my rights, if I were 

" to go into facts and ascertain the truth for myself. Ipdeed, the 


importance of the case and the absence of any reference to a | 


number of facts in the judgment of the learned Sessions Judge 
_ takes it not only desirable, but casts an obligation upon me to 
" go into the whole case and try to find out the truth. 
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Before going into further detail, I think it necessary to clear 
the ground by reference to certain accepted principles of law. 
It was held in Emperér v. Pearey Lal (1) at page 238 that— 

“It is one of the axioms of law that first things come first. There 
can be nothing more important than the safety of the realm. It’ 
follows that anything which has a subversive tendency or has the 
effect of disrupting or endangering society, must be severely dealt with 
by courts of law. But making every allowance for these fundamental 
principles, the fact still remains that the rule is a special piece of 
legislation and enacts a penal provision. While it is true that it in 
one sense, aims at the protection 4nd preservation of society, it is 
equally true that it makes a serious inroad upon individual liberty. 

I have emphasised the above in order that the equally important 
principle that a law which aims at the curtailment of human liberty 
must be strictly construed, may not be lost sight of.” 

These observations were made by his Lordship the Curer 
Justice in a case under the Defence of India Rules. I could not 
do better than quote them and accept them as a guide in the 
determination of this case. +. 


There is another aspect of the case which should not also be 
lost sight of. Even though the case was of a highly complicated 
nature, nevertheless, if any link or links in the chain of the pro- 
secution story, are missing, the benefit of the absence of those 
links must go to the defence and not to the prosecution. With 
this preface, I propose to come to closer quarters with the case. 


The learned counsel for the applicants has contended that, on 
a true interpretation of the Defence of India Rules, the prosecu- 
tion must fail as a matter of law. The applicants have, as I have 
already mentioned, been convicted under rule 81(4) of the 
Defence of India Rules, which runs thus: 

“If any person contravenes any order made under this rule, he 
shall be punishable with imprisonment for a term. . . .” 

The expression “any order made under this rule” has been 
substituted for “‘any of the provisions of this rule”. This argu- 
ment I shall deal with a little later. Rule 130(1) says—. 

“No court or Tribunal shall take cognizance of any alleged con- 
travention of these rules, . . . except on a report in writing of the 
facts constituting such contravention, made by a public servant.” 
(The italics are mine). 

It is also contended by the learned counsel for the applicants 
that the prosecution has failed to comply with the terms of rule 

(1) LL.R. [1944] All. 236. 
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21(4). Nowhere have the accused been told, in this case, the rule 
for the contravention of which they are sought to be punished, 
but this they should have been told, because the rule says— 


“T£ any person contravenes any order made under this rule. . . :” 
(The italics are mine). 


The learned Crown counsel was alive to this lacuna, but he 
tried to {nvoke the aid of sections 225 and 537 of the Code of 
Criminal Procedure. Section 225 says: 

“No error in stating either the offence or the particulars required 
to be stated in the charge, and no omission to state the offence or 
those particulars, shall be regarded at any stage of the case as 
material, unless the accused was in fact. misled by such error or 
omission, and it has occasioned a failure of justice.” 


Section 537 is in these terms: 


“Subject to the provisions hereinbefore contained, no finding, 
sentence or order passed by a court of competent jurisdiction shall 
be reversed or altered under chapter XXVII or on appeal or revi- 
sion on account: : 

(a) of any error, omission or irregularity in the complaint, 
summons, warrant, charge, proclamation, order, judgment or 
other proceedings before or during trial or in any inquiry or 
other proceedings under this Code, or... . 

Explanation—In determining whether any error, omission 
or irregularity in any proceeding under this Code has occa- 
sioned a failure of justice, the court shall have regard to the 
fact whether the objection could and should have been raised 
at an earlier stage in the proceedings.” 


I think the lacuna in this case is of a more serious character. 
It is not merely an irregularity, but an illegality. To take up 
the latter argument first, founded on the failure to comply with 
the provisions of rule 21(4), it brings the case within the rule of 
law laid down by their Lordships in N. A. Subramania Iyer v. 
King-Emperor (1). The facts were these: 

One Subramania Iyer was tried on an indictment in which 
he was charged with no less than forty-one acts, these acts extend ing 
over a period of two years. Section 234 of the Code of Criminal 
Procedure permitted trial of offences, extending over a period of 
twelve months only. 

This, mistake was treated by the High Court as one amounting 
merely to an irregularity. Not so by their Lordships of the 


, (1) (1901) 28 L.A. 257. 
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Judicial Committee. Delivering the judgment of the Board, the 
Earl of Hatssury, Lord Chancellor, observed as below: 


“The policy of such’a provision is manifest, and the necessity of 
a system of written accusation Specifying a definite criminal offence 
is of the essence of criminal procedure (The italics are mine.) 


Their Lordships think that the course pursued, which was 
plainly illegal, cannot be amended by arranging afterwards what . 
might or might not have been properly submitted to the jury. 


Upon the assumption that the trial was illegally conducted, 
it is idle to suggest that there is enough left upon the indictment 
upon which a conviction might have been supported if the 
accused had been properly tried. The mischief sought to be 
avoided by the statute has been done. The effect of the multi- 
tude of changes before the jury has not been averted by dissect- 
ing the verdict afterwards and appropriating the finding of guilty 
only to such parts of the written accusation as ought to have been 
submitted to the jury. 

It would in the first place leave to the court the functions of 
the jury, and the accused would never have really been tried at 
all upon the charge arranged afterwards by the court, . 

There Lordships cannot regard this as cured by section 537. 

Their Lordships are unable to regard the disobedience to an’ 
€xpress provision as to a mode of trial as a mere irregularity.” 
Such a phrase as irregularity is not appropriate to the illegality 
of trying an accused person for many different offences at the 
same time, and those offences being spread over a longer period 
than by law could have been joined together in one indictment. 
The illustration of the section itself sufficiently shews what was 
meant. 


The remedying of mere irregularities is familiar in most 
systems of jurisprudence, but it would be an extraordinary 
extension of such a branch of administering the criminal law to 
say that when the Code positively enacts that such a trial as that 
which has taken place here shall not be permitted that this 
contravention of the Code comes within the description of error, 
omission, or irregularity. 

Some pertinent observations are made upon the subject by 
Lorp HERSCHELL and Lord Russet of Killowen in Smurthwait 
v. Manndy (1). Where in a civil case several causes of action 

(1) £1894] A.c. 494." 
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-were joined, Lord Herscue.y says that “if unwarranted by any ° 1946 
enactment or rule it is much more than an irregularity;” and ~umperas” 
Lord Russet of Killowen in the same case says: “Such a y%Q- 
joinder of plaintiffs is more than an irregularity; it is the Shatter 
constitution of a suit in a way not authorised by the law and the 

rules applicable to procedure.” 


The accused are, on the strength of this case, entitled to-say 
that the failure of the prosecution to specify the rule or the order, 
for the contravention of which they are being punished is an 
illegality and not a mere irregularity. It is a defect in the consti- 
tution of the “suit in a Way not authorized by law and the rules 
applicable to procedure”, more particularly when, as held in the 
case of Pearey Lal, the Jaw in question must be strictly construed. 


‘As regards the contention based upon the failure to comply 
with rule 130(1) the accused are, to my mind, on even surer 
_ ground. ; 


The report in this case must be the report of Mr. Mahmud 
Ali Khan. This report does not, on the face of it, comply with 
the requisite condition. It does not mention the facts which 
constituted the contravention of the rule. It is obvious that, this is 
a much more serious matter. The failure in the charge to quote 
the rule or order is a failure to do something in the course of the 
trial. The failure to mention the facts constituting such con- 
travention means the absence in the report, the very first of the. 
numerous steps in the course of the trial is a mere serious omission 
and goes to the very root of the case. An error in the report. 
means that there was no proper Teport on which the machinery. 

’ of the law could be set in motion and the case could proceed. In 
other words, the very foundations of the prosecution are defective 
and the entire superstructure must fail. 


It is conceded before me that the only offence committed 
by the accused is that he disregarded the directions given by Mr. 
Shankar Prasad, the Authorised Controller, verbally on the 31st 
of March, 1943. IE this is so, it should have been put in the 
forefront of the indictment. 


It is clear to my mind that the prosecution does suffer from 
these infirmities. But I do not Propose to rest my decision on: 
legal technicalities, Having regard to the importance of the case, 
not merely to the accused themselves, but also the public at large, 
I propose to go into the facts myself in order to find out whether 
the prosecution has made out any case against the annlicants 
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In order to appreciate the full significance of the incidents of 
the 31st of March, 1943, it is-necessafy to go into some events 
which preceded that day. And this is necessary because the 
motive suggested against Dr. Chhatterji, who is treated by the 
prosecution as the villain of the peace, is that because he wanted 
to do a good turn to the Delhi Machinery Mart and, through it, 
to his brother he refrained from doing the business of solidified 
fuel himself, on behalf of the Distillery, and did not submit any 
tender by the 12th of October, 1942. Not only that, he granted 
a lease of some land, in the premises of the Distillery, to the Delhi 
Machinery Mart on the 23rd of December, 1942. It is true 
that Dr. Chatterji did not submit any tender within the scheduled _ 
time but one of the instructions which he had received from the 
Government at the time of his appointment was, to keep an eye 
on the finances. He had, therefore, to keep an effective control 
on them and it might be that he did not think that the finances of 
the Distillery were sound enough. But, the fact still remains that, 
within less than a month and a half of the due date, he wrote a 
Yetter to the Government of India on the 25th of November, 1942, 
offering the supply of solidified fuel at the rate of Re.1-4 per pound 
when thé prevailing rate in the market was Re.1-8 per pound. 
Not only that, he reiterated his offer by a still further reduction” 
of the price, viz. at the rate of Re.] per pound. It is contended 
on behalf of the prosecution that thé letter of the 25th of Novem- 
ber, 1942, was according to the statement of Mr. D. R. J. Naidu, 


“never received, through proper channel. It is impossible to follow 


the prosecution in this criticism. The means by, or the agency 
through, which the letter was received was not in question. ‘The 
question was whether the Government of India had received’an 
offer from Dr. Chatterji. That they did receive the information 
is manifest from their own letter, dated the 1st of December, 1942, 
received in reply to the letter of the 28th of November 1942. The 
matter is clinched by the subsequent letter sent by Dr. Chatterji on 
the 8rd of December, 1942, enclosing a copy of the previous letter 
of the 25th of November, 1942. It is suggested, in reply by the 
learned Crown counsel that these letters were after the expiry of 
the scheduled time sent to serve as a sort of a smokescreeri. ~ I can 
only say that this criticism merely rests on suspicion or surmise. 
We have the high authority of their Lordships of the Privy Council 
that “suspicions though a ground of scrutiny cannot be made the 
foundation of a decision (Mehdi Ali 'v. Mandir Das) (1). 
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I do not, however, attach any value to the criticism of the 
learned Crown counsel that, if the letters of the 25th of November 
and the 28th of November, 1942, had been received by the Gov- 
ernment, they must have taken some “steps. Let alone Dr. 
Chatterji, even Mr. Shanker Prasad, the Authorised Controller, 
had to concede in his evidence that— : 

“When Dr. Chatterji told me at Allahabad that his tender was 
not accepted I wrote to the War Production Commissioner, U.P. 
complaining against the refusal.” 

Evidently no heed was paid even to this. 

Solidified fuel was one of the necessary commodities for the 
efficient prosecution of the war. This is the prosecution case 
itself. It was the duty of the Supply Department to seek for this 
commodity from all quarters and to welcome it at any stage. The 
period of time provided for the submission of a tender is not a 
period such as we find in the Indian Limitation Act, after which 
the right of the parties are extinguished. It is only a measure 
of convenience and cannot be put at a higher level. If the Supply 
Department had received the information by the 3rd of December, 
1942, at the latest, and if it Was such an essential commodity, they 
should have accepted the offer. It is not surprising if the mind 
of Dr. Chatterji worked along these lines. He may not have 
felt sure about his financial position by the 12th of October, 1942, 
or even later, and might have thought that such a good offer, 
below.the prevailing rate in the market, would be accepted by 
the Supply Department, even. though-it. was made beyond, ‘the 
scheduled time. If we could credit ‘Dr. Chatterji with. sych a 
mental condition, we must come to the conclusion that dishonesty 
Was very far from his mind and he must be credited with an inten- 
tion of having made an honest offer in the honest belief that it 
will be accepted by the Supply Department. 

There is yet another reason why I have come to the conclusion 
that the charge of mala fides against Dr. Chatterji must be rejected. 
His brother, S. R. Chatterji, it has come in his written statement, 
joined the Arjun Deo and Go., on the 23rd of December, 1942. 
There could, therefore, be no intention on the part of Dr. Chatter- 
ji on the 12th of October, 1942, to help his brother when the 
latter came upon the scene only on the 23rd of December, 1942. 

The conduct of Dr. Chatterji has, however, been assailed with 
teference to another transaction. It is the lease by the Distillery 
in favour of the Delhi Machinery Mart. This lease and the 
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whole of this transaction has been severely criticised by the 
Authorised Controller in his final report. But it is curious that, 
when Mr. Shanker Prasad visited the Distillery on the 5th of 
February, 1943 he passed no adverse criticism on the conduct of 
Dr. Chatterji. It is contended by the learned Crown counsel 
that it was not the duty of the Authorised Controller to visit every 
nook and. corner and inspect every minute detail connected with 
every distillery in the province. I am relieved of the necessity of 
noticing this criticism inasmuch as I find that the learned Judge 
has distinctly found that the Authorised Controller, during his 
visit, acquainted himself with the true state of affairs. I have 
already dwelt upon the subsequent visit of Dr. Chatterji to Allah- 
abad on the 12th of February and his interview with the Autho- 
rised Controller and the fact that the latter did not make any 
grievance of his conduct. It appears to me that the real reason 
why no exception was taken to the conduct of Dr. Chatterji, when 
he granted the lease on behalf of the Distillery to the Delhi 
Machinery Mart, was that this transaction brought it a gain of 
about thirty thousand rupees per year for doing practically 
nothing. The Authorised Controller as I have already mentioned 
in an earlier portion of my judgment himself says that the Delhi 
Machitrery Mart; Arjun Deo and Sahdeo are really one concern. — 
It has come ir evidence as appears from a letter, Ex. P7, sent on 
the 14th of June, 1943, by Dr. Chatterji to the Authorised Control- 
ler that the process adopted was this. Arjun Deo supplied the 
solidified fuel to the Distillery at a certain rate. The Distillery 
supplied it to the Delhi Machinery Mart with a profit of one anna 
per pound. If Arjun Deo, Sahdeo and the Delhi Machinery Mart 
were all really one concern, there was no point in going through’ 
the fiction of Arjun Deo making a supply to the Distillery and 
the Distillery making supply, in its turn, to the Delhi Machinery 
Mart and in this process cause gain of one anna to the Distillery 
and a corresponding loss of one anna per pound to Arjun Deo or 
the Delhi Machinery Mart. The only basis on which it could be 
explained is that this was the consideration paid by these three 
concerns to the Distillery for the lease granted by the latter to 
the former on the 23rd of December, 1942. It is, therefore, 
obvious that, while it may be—I express no opinion about it,— 
that Dr. Chatterji was slightly indiscreet in granting the Delhi 
Machinery Mart, with which was associated his brother, S. R. 
Chatterji, a lease and allowing the Mart to function on its pre- 
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“mises, he did something which ensured considerable profit to the 


Distillery without incurring any risk or obligation whatsoever. — 


‘This transaction analysed carefully shakes the very foundations of 
the prosecution theory. 

I now come to the crucial question, namely, the happenings 
of the 31st of March, 1943. Did Mr. Shanker Prasad give any 
direction to Dr. Chatterji? Did Dr. Chatterji disregard the 
direction? These are the two questions on the answers to which 
Must rest the fate of the prosecution as also of the applicants. 
Before going to the evidence on this point, it might be mentioned 
that one of the resolutions passed in the meeting was to make 
the fate of Dr. Chatterji himself uncertain. When the previous 
attempts to remove Dr, Chatterji had failed there was a more 
concerted attempt in the shape of a resolution that he should go 
out. Mr. Shanker Prasad has been examined in this case and his 
‘own evidence is, to my mind, without meaning the slightest dis- 
paragement, inconclusive. Says he in his statement before the 
learned Magistrate: 


“Before I left Meerut I instructed Dy. Chatterji to take necessary * 


steps towards the possibility of taking up this business. . . .” 

This is very far from giving a definite instruction that the 
‘solidified fuel business must be undertaken. This only means 
‘that the possibilities for such,a business must be explored. We 
have to see whether Dr. Chatterji did take any steps. 

‘On the 13th of April, 1948 
Authorised Controller. He said that ‘siifficient time and money 
could not be devoted either to the securing of the contractor to 
get the product accepted. He, therefore, thought that the proper 
agency to work it was some sort of a subsidiary company. 
Whether Dr. Chatterji was right in his view or otherwise, was for 
the Authorised Controller to decide. It does, however, demolish 
the theory of the prosecution that there was a deliberate attempt 
on the part of Dr. Chatterji to side-track the issue or still worse, 
to disobey the instructions of the Authorised Controller. We 
are not left merely to speculate, but the interpretation, which I 
have placed upon the terms of this letter, is supported by the 
language of the letter written by the Authorised Controller him- 
self to Mr. Walley, the Deputy Secretary to the Government, 
United Provinces. He expressed his agreement with Dr. Chatterji 
in his views as expressed in the letter of the 13th of April, 1943. 
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matter with the Directors. And this he certainly did. We hear 
nothing after this, till we come to the 8th of June, 1943. On 
this day Mr. Shanker Prasad writes another letter to Mr. Walley 
after returning from leave. I feel that there is internal evidence 
that the letter of the 8th of June, 1943, was written by Mr. Shanker 
Prasad without being acquainted with the situation as it had 
grown from day to day during his absence on leave or without his 
memory.being refreshed with the incidents which had happened 
even before. There is a reply of Dr. Chatterji on the 14th of 
June, 1943, which reinforces this impression of mine. 

1 have, therefore, come to the conclusion that it is impossible 
to say that on the 31st of March, 1943, Mr, Shanker Prasad gave 
any definite directions to Dr. Chatterji or that Dr. Chatterji was 
guilty of any disobedience. Indeed, the entire evidence clearly 
shows that. no definite instructions were given to Dr. Chatterji 
and he is not guilty of any disobedience. The charge against 
Dr. Chatterji must, therefore, fail. With the failure of the charge 
against him must also fail the charge under section 120(b) against 
Mr. S. R. Chatterji. I, therefore, hold that they are not guilty. 

I allow this application in revision, set aside the conviction 
and sentence of the applicants and: direct that, unless they are 
found guilty in respect of some other offence, they need not 
surrender to their bail and the bail bonds are cancelled. The 
fine, if paid, shall be refunded. 
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Limitation Act (IX of 1908), article 181—Preliminary decree passed— 
Application for final decree—Period of limitation—The words 
“When the right to apply accrues” explained. 


The expression “when the right to apply accrues” in article 181 of 
the Limitation Act means when the right to apply first accrues. Accor- 
dingly in a case where there is no option contained in the decree, the 
limitation under article 181 for an application for preparation of a final 
decree runs from the date when the plaintiff becomes first entitled to make 
an application. ak 
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The judment of the Court was delivered by: 

Patuak, J.:—This is a plaintiff’s appeal from an order of the 
Civil Judge, Aligarh reversing an order of the Munsif of Kasganj 
by which a final decree under order XXXIV, rule 5, Code of 
Civil Procedure was directed to be prepared. The-facts necessary 
for the purposes of this-appeal may be stated as follows: 

_ On the 21st of November, 1936, a preliminary decree in a suit 
brought on the basis of a mortgage was passed in the, following 
terms: 

“It is ordered that the claim of the plaintiff for the recovery 
of Rs.2,140, with pendente lite and future interest at the rate of 
Rs.3-4 per cent per annum, be decreed. The parties will receive 
from and pay to each other costs in proportion to their success and 
failure. Let a mortgage decree for sale (digri kafalati) be 
prepared. The defendant shall pay the decretal amount by half- 
yearly instalments of Rs.310 each. The first instalment 
will fall due on the 15th of December, 1936, the second 
instalment on the 15th of June, 1937, and in future the defendant 
shall continue to pay accordingly. In case of non-payment of any 
three instalments, the entire unpaid decretal amount shall be 
payable in a lump sum (basurat adam aday kisi teen aqsat ke 
baqiya kul. mataleba digri ek musht wajib-ul-ada hoga)”. 

On the 13th of January, 1941, the plaintiff filed an application 
for preparation of a final decree under order XXXIV, rule 3, 
Code of Civil Procedure. This application was opposed by the 
defendant on the ground of limitation. Thereupon the plaintiff? 
filed another application praying that in case the court was of 
opinion that the application in respect of the entire decretal 
amount was barred by time, a final decree in respect of instalments 
which were within time might be prepared. The learned Munsif 
before whom the applications came on for hearing reached the 
conclusion that the application for preparation of the final decree 
was within time so far as the instalments which fell due within 
three years prior to the date of the presentation of the application 
were concerned, and he ordered preparation of the final decree 
accordingly. From this order, the defendant went up in appeal 
and the learned Civil Judge, as stated above, reversed the order 
of the learned Munsif. The learned Civil Judge came to the 
conclusion that under the terms of the decree no option was. 
conferred upon the plaintiff and consequently the entire decretal 
amount fell due on the 16th of December, 1937, on which, date the 
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right to make an application for preparation of the final decree 
accrued to the plaintiff. He further held that the application 
for preparation of the final decree,’ having been ‘brought more 
than three years after that date, was barred by time. Fromm this 
decision, the plaintiff has brought the present appeal. In our 
judgment, the order passed by the learned Civil Judge is correct. 

It is a matter of agreement that article 181 of the Indian 
Limitation Act applies to applications for preparation of final 
decrees. Under that article the limitation provided is three years 
from the date when the right to apply accrues. There can be no 
doubt’ that, according to the terms of the preliminary decree, on 
default of payment of the first three instalments, the plaintiff 
acquired a right to make an application for the preparation of a- 
final decree, and, if limitation is computed from the date upon 
which the third instalment fell due, the application which has 
given rise to the present appeal would be beyond time. In the 
‘decree, we have no words like “the creditor would be entitled to” 
or “the creditor would have the power to recover”, and the 
expression “‘that the entire decretal amount shall be payable in 
a lump sum” is imperative and is inconsistent with any option 
having been given to the plaintiff. 

There is a current ef authority in support of the view that 
the expression “when the right to apply accrues” means “when 
the right to apply first accrues”, and this view is reinforced by the 
observations of their Lordships of the Privy Council made in the 
case of Lasa Din v, Gulab Kunwar (1), where their Lordships 
remarked that: 

“If in the Indian cases the question were ‘When did the 
mortgagee’s cause of action arise?’—i.e., when did he first become 
entitled to sue for the relief claimed by his suit—their Lordships 
think that there might be much to be said in support of the 
Allahabad decisions.” 

If the terminus a quo be the date when the cause of action 
arises, there is no doubt that it will be the date on which the 
plaintiff would first become entitled to sue. As was observed by 
Sir Suan Sutaiman in Ram Prasad Ram v. Jadunandan Upadhia 
(2) “the expression ‘the right to apply accrues’ is more emphatic 
than the expression ‘the cause of action arises’,” and “if the date 
when the cause of action arises is to be c@nsidered the first date 
when one becomes entitled to sue for the relief claimed by him, 
then the. date when he becomes entitled to apply is certainly the 
(1) (1982) LL.R. 7 Luck. 442. (2) (1934) LL-R. 56 All. 921. 
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date when the right to apply by way of enforcing the default 
clause accrued to the mortgagee when on the first occasion there 
was a default...” It may be that in a particular case the plaintiff 
may not make an application on the first occasion that he became 
entitled to make one, but that would not prevent the limitation 
running against him, which depends upon the time of accrual of 
the right to make an application. The limitation does not 
depend upon the forbearance on the part of the plaintiff to 
exercise his right, but upon the date of the accrual of that right 
and, therefore, it cannot remain suspended by reason of any 
omission or forbearance on the part of the plaintiff. Reference 
may be made to the case of Madho Ram v. Nihal Singh (1), where 
in the case of an. application for preparation of a final decree, a 
Bench of this Court consisting of Sir Pramapa CHARAN BANERJI 
and Rarigug, JJ., held that limitation should be computed from 
the time when the right to apply first accrued. This case was 
followed by a Bench of the Calcutta High Court in the case of 
Akshaykumar Roy v. Abdul Kader Khan (2), in which the learned 
Judges observed that “‘it is settled that in a case to which article 
181 of the Limitation Act is applicable, the time runs from the 
date the right to apply first accrues.” Reference may also be 
made to the case of Hari Mohan Dalal vy. Parmeshwar Shau (3) 
where Rankin, C. J., in discussing the principles on which article 
181 is based made the following observations: 


“In article 181 the legislature makes provision not for one 
definite type of cases but for an unknown number of cases of all 
kinds. The provision which it makes is specific as regards the 
period of limitation, but as regards the terminus a quo it is content 
to state in general language and quite simply the fundamental 
principle that for the purposes of any particular application time 
is to run from the moment at which the applicant first had the 
right to make it.” 


Learned counsel for the appellant placed strong reliance on 
the Privy Council case of Maung Sin v. Ma Tok (4). In 
our judgment, the decision of their Lordships turned upon 
the nature of the decree in question in that case. Their Lord- 
ships did not lay down any general principles. So far as the 
application for recovery of instalments was concerned, article 
182(7) of the Limitation Act was applied, a provision with which 


(2) (1916) LL.R. $8 All. 21. (2) (1930) LL.R. 57 Cal. 86% 
48) (1924 LL.R. 56 Cal. 61. (4 (927554 LA. 279. 
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we are not concerned in the present case. So far as the claim 
for delivery of property was concerned, the decision turned upon. 
the construction of the decree itself. No reference was made to. 
article 181 of the Indian Limitation Act and we do not feel 
oppressed by that decision, and are of opinion that it has no. 
application to the facts of the present case. Reliance was also 
placed on behalf of the appellant on the case of Ram Dutta ¥. 
Mahpal Singh (1). That case is distinguishable upon the ground 
that there the preliminary decree conferred an option on the 
decree-holder to obtain a final decree on default of anyone insfal- 
ment when the entire amount unpaid became payable. The: 
learned Judges of the Chief Court observed that the ultimate: 
question in the case before them was really one of the construction 
of thé decree and they felt bound to apply the principle of the 
ruling, Maung Sin v. Ma Tok (2) to the facts of the case before: 
them. If there is anything in the judgment of the Chief Court 
which may be said to be in conflict with the view that the expres- 
sion “when the right to apply accrues” means ‘when the right 
to apply first accrues’’, we dissent from that decision. The case of 
Lasa Din v. Gulab Kunwar (3), as has been observed by Sir Suan 
Sutarman in the case of Ram Prasad Ram v. Jadunandan Upadhia 
(4), does not lay down any general principle. The decision in 
that case turned upon article 182 of the Limitation Act and or 
the peculiar relationship between the mortgagor and the mort- 
gagee. The Full Bench case of Joti Prasad v. Sri Chand (5) was 
not a case of an application for preparation of a final decree and 
the terms of the decree in that case were essentially different from 
the terms of the decree in the case before us. That ruling does 
not affect the ‘question before us, viz., whether in a case where 
there is no option contained in the decree, the limitation under 
article 181 for an application for preparation of a final decree runs 
from the date when the plaintiff becomes first entitled to make 
an application. 

In our judgment, the order passed by the learned Civil Judge 
is correct and we, accordingly, dismiss this appeal with costs. 

() ALR. 1988 Oudh, 112, | @) (1921) B4 LA. 272. 


(3) (1932) LL.R. 7 Luck. 4 4) (1984 LL.R. 56 All. 92t. 
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Before Justice Sir James Allsop and Mr, Justice Mathur 


MUHAMMAD AZAM KHAN (PLaintirF) v. HAMID SHAH np 1946. 
ANOTHER (DEFENDANTS)* January, 28 


Muhammaden law—Wagf—Conditions of validity—Doctrine of cypres— 
Whether applicable 


Where the deed of Wagf does not mention anywhere in the body of 
‘the document that it was Wagf-ala-ul-aulad or that it was executed 
according to the provisions of Act VI of 1913, held that if such a deed 
of Wagf is valid according to Muhammadan law as it stood and was being 
interpreted before the passing of Act VI of 1913 there would be no 
necessity to investigate whether the provisions of that Act had been com- 
plied with or not. As such if the Wagf in dispute is both for the benefit 
of the settlor’s family and charity and out of an income of a few hundred 
rupees a substantial sum is specifically earmarked for charitable purposes, 
the Waq£ would not be invalid even when a part of the income is set: apart 
for the maintenance of the members of the waqif's family. 


The word ” family” in section 3(a) of the Musalman Wadf Validating 
Act is not restricted to orily those persons residing in the house of the 
settlor for whose maintenance he was responsible, but the word was 
intended to be used in its broad popular sense; persons descended from 
one common progenitor and having a common lineage, e.g. nephews of 
the settlor and their descendants were included in the term, irrespective 
of whether they lived in the settlor’s house or whether the settlor was 
responsible for their maintenance. . 

When the Wagf has been made in the name of God, has been created 
in perpetuity and a portion of the Wagf property has been reserved for 
pious and charitable purposes, the irresistible conclusion is that the 
waqif intended -by implication to reserve the ultimate benefit for the 
‘purposes enumerated in. the proviso to section 3 of the Musalman Waqt 
Validating Act (VI of 1913). And in the event of the line of the benefi- 
ciaries and the grantor both being extinct when a question arises as to how 
the income of the property after deducting the amount which had been 
expressly provided for charitable purposes should be devoted, the doctrine 
of cypres would apply and the income will be applied for the benefit of 
the poor or to objects or as near as possible to the objects which failed. 


Messrs. P. L. Banerji and Mukhtar Ahmad, for the appellant. 

Messrs. S. N. Verma and J. N. Chatterji, for the respondents. 

The following judgments were delivered: 

Matuovr, J.:—The suit out of which this appeal was brought 
by the plaintiff appellant Raja Mohammad Azam Khan for a 
declaration that the deed of Waqf dated the 17th of July, 1920, 
was invalid. There was also a prayer for possession over the 
zamindari property and the house which were the subject matter 








6. 62% OF 1049. Eon a Aaa ee gs 
*kirst Appeal No. 62° of 1948, from a decree of L. B. D. Singh, Civil Judge of 
Azamgarh dated the 14th of September. 1949. 
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of the Waqf. The said deed of Waqf was executed by the father 
of the plaintiff Raja Mohammad Shah in favour of his nephews 
Babu Hamid Shah and Babu Maqbool Ahmad Shah, the defen- 
dants-respondents. It was mentioned in the deed of Waqf that as 
Mahmud Khan the father of the defendants met his death by 
drowning and left the defendants unprovided the object of the 
Wagf was to provide maintenance for the defendants and their 
heirs. Out of the income of the dedicated property Rs.120 annu- 
ally was to be spent for the expenses of Ashra Moharram and the 
Majlisses held in commemoration of the martyrs of Karbala and 
also for feeding of the poor in the month of Ramzan. The 
plaintiff's claim was that the said deed of Waaf was invalid, because 
the Waqif Raja Mohammad Shah never had any intention of 
making and did not in fact make a permanent Waqf under the 
Muhammadan law, because there was no residuary gift in favour 
of charity, and because the Waqf had never been acted upon. 
The plaintiff claimed that the property was still a part of the 
assets of his father, Raja Mohammad Shah, and he was entitled 
to the declaration sought for and to the possession of the property 
in dispute. 

The defence was-that the deed of Waqf dated the 17th of July, 
1920, created a real Waqf and was perfectly valid according to 
Muhammadan law, that it has all along been acted upon, and 
that the suit was barred by limitation. 

The learned Civil Judge has dismissed the suit holding that 
the deed was valid and operative and divested the creator of the 
Wagqf Raja Mohammad Shah of the ownership of the property 
in dispute, that the Waqf was acted upon, and that the claim was 
barred by time. 

It is contended on behalf of the plaintiff appellant that the 
Waqf in “question did not fulfil the requirements of section 3 of 
Act VI of 1913 (Mussalman Wagf Validating Act) and there- 
fore it was invalid, that the wagif never seems to have contem- 
plated the contingency of the extinction of his family, and there- 
fore there was no reservation of the income of the property for 
pious and charitable purposes, that the lower court has wrongly 
applied the doctrine of cypres in the case of a Muhammadan Wadf, 
and that the claim was not barred either by twelve years or three 
years limitation. ; 

After hearing the learned counsel for the parties, I have come 
to the conclusion that this appeal has got no force, and must be 


ALL. , ALLAHABAD SERIES 577 
. 


dismissed. The arguments addressed to us are based on the 
assumption that Act’ VI of 1939 applied to the present case, and 
if the provisions of that Act were’ not complied with the Waaf 
would be invalid. It must however be noted that if a deed of 
Wagf is valid according to Muhammadan law as it stood and was 
being interpreted before the passing of Act VI of 1913, there 
would be no necessity to investigate whether the provisions 
of that Act had been complied with or not. The deed of Waqf 
dated the 17th of July, 1920, which is in dispute in this case does 
not mention anywhere in the body of the document that it was 
Wagf Ala-ul-aulad, or that it was executed according to the provi- 
sions of Act VI of 1918. There can be rio doubt that the Waaf 
in dispute is both for the benefit of the settlor’s family and for 
charity. Such a gift according to Muhammadan law as_inter- 
preted by the Privy Council would be valid if there was a subs- 
tantial dedication of the property to charitable uses at some period 
of time or other, and that it was not for the aggrandizement of the 
family or that the gift to charity was illusory having regard to the 
small amount reserved for that purpose or from its uncertainty or 
remoteness. In my estimation when out of an income of a few 
hundred rupees a substantial sum was specifically earmarked for 
charitable purposes the Waqf would not be invalid even when a 
part of the income was set apart for the maintenance of the 
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members of the family. In this connection it will be right to - 


point out that the maintenance of poor relations and dependents 
is also a valid object of Waqf, vide Mukarram y. Anjuman-un- 
nissa (1) and the Principles of Mohammedan Law by Sir DinsHaw 
MuLta, page 156, Twelfth Edition. In this view of the matter, 
the deed of Waqf dated the 17th of July 1920 was a valid Waaf and 
the plaintiff's suit was bound to fail. 


If, however, it is found that the document in dispute ¢onstitut- 
ed a Waqf Ala-ul-aulad, it will have to be considered whether the 
provisions of Act VI of 1913 which’ validated such a Waaf had 
been complied with. It has been argued that by the said Act it 
was made lawful for a person professing the Mussalman faith to 
create a Waqf which in all other respects was in accordance with 
the provisions of the Mussalman law for the maintenance and 
support wholly or partially of his family, children or descendants; 
and that no Waqf could be created in favour of the nephews 
as they did not come within the description of the family, children 

(Q) (1928) LL.R. 45 All. 152. 
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or descendants. The matter is however concluded by 
a Bench decision of this Court in Ghazanfar Husain vy. Ahmadi 
Bibi (1), where it was held that the word “family” in section 3(a) 
of the Mussalman Waqf Validating Act was not restricted to only 
those persons residing in the house of the settlor for whose main- 
tenance he was mainly responsible, but that the word was.intended 
to be used in its broad popular sense; persons descended from one 
common progenitor and having a common lineage, e.g. nephews 
of the settlor and their descendants, were included in ‘the term, 
irrespective of whether they lived in the settlor’s house, or whether 
the settlor was responsible for their maintenance. I am in full 
agreement with the view that is expressed and do not find any force 
in this argument. The next contention is that there was no 
residuary gift in favour of charity. It is no doubt true that it is 
nowhere expressly mentioned that after the extinction of the family 
of the grantees and the grantor the income from the property 
will be spent for the purposes of the charity. It is however clear 
from the wordings of the proviso to section 3 of the Mussalman 
Wadf Validating Act (Act VI of 1913) that the ultimate benefit 
must in each case be expressly or impliedly reserved for the poor 
or for any other purpose recognised by the Mussalman_law as is 
religious, pious, or charitable purpose of a permanent character. 
In the case of Baga Ullah Khan v. Ghulam Siddique Khan (2),. 
it was held that where the words “waqf fi sabilillah” have been 
used and a wagf has been created in perpetuity, and there is 
provision for the appointment of the mutwallis for all time to 
come, and a portion of the usufruct of the wagf property has been 
reserved for pious and charitable purposes, and the waqif had in 
contemplation the possible extinction of the line of his descendants 
who were to be the principal recipients of the profts of the Waqf 
property, the irresistible conclusion is that the waqif intended 
by implication to reserve the ultimate benefit for the purposes 
enumerated in the proviso. It may be mentioned that the deed 
of Wagqf in the prevent case also provides “dawam ke liye rahe 
khuda men sadkatan wa hasbatan lillah wagf kar diya” which is 
the’ same thing as creating a waqf fi sabilillah in perpetuity. A 
portion of the usuftuct of the property has also been reserved for 
pious and charitable purposes. The only difference is that no 
provision has expressly been made for the appointment of a 
mutwalli if the lines of both the grantor and the grantee were 


@) (1930) L-L-R. 52 All. 368. : (2) [1935] A.L.J. 647. % 
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extinct, because it has been laid down in the deed of Wagf that 1946 . 


the mutwalliship of the Wagf property shall never be out of the iibommed” 
family of the executant. The learned Civil Judge has no doubt Aran, Shan 
remarked that this expression does not mean tHat there will be Hanif’ 
no mutwalli after the family of the grantor was extinct. But I sc 
do not think that interpretation can be rightly put. It also 
appears that the grantor never contemplated the possibility of the Mathur, J, 
extinction of the line of the beneficiaries. But I do not think 
that it Was ever contemplated by that Bench to lay down that. 
these were the essential conditions in order to justify an inference 
that the wagif intended by implication to reserve the ultimate 
benefit for the putposes of ‘charity etc. In my judgment when 
the Wagf has been made in the name of God, has been created in 
perpetuity, and a portion of the Wadf property has been reserved 
for pious and charitable purposes the same result should follow, 
vide Masuda Khatun Bibi v. Mohammad Ibrahim (1). In the 
event of the line of the beneficiaries and the grantor both being 
extinct a question would certainly arise as to how the income of 
the“ property after deducting the amount of Rs.120 which has 
been expressly provided for charitable purposes should be devoted, 
In my judgment the doctrine of cypres would then apply and the 
income will be applied for the benefit of the poor or to objects or 
a6 near as possible to the objects which failed. In the case of 
Rugqia Begam v. Suraj Mal (2), Sir SHan Suarman, C. J. observed : 
Where the Wagif has indicated his intention that his object is 
to benefit his family, -and also religious, pious, or charitable pur- 
poses, it can be implied that there is ap ultimate feservation for-such 
Purposes, particularly so when he has provided, that a. part of the: 
income should be applied to such purposes during his own lifetime. 
If one object, namely, the maintenance of his descendants;- fails, 
there is no reason why the other object should also fail, and no 
reason whatsoever why the whole income should not be devoted to 
" the remaining object as indicated.” 
_1 am thus prepared to hold that even as a Wagf Ala-ul-aulad 
under the provisions of Act VI of 1913, the Wadf deed in question 
- would not be invalid. In any view of the case, the plaintiff's 
suit was rightly dismissed. I do -not think it is necessary to 
express any opinion on the question of limitation. The appeal 
fails and-I would dismiss it with costs. 
ALLsop, J.:—I concur. 
By THe Court—The appeal is dismissed with costs. 
“() (1982) LL.R. 59 Cal, 402. (2 £1936) ALLL]. 231. 


1946 
February, 21 


580 THE INDIAN LAW REPORTS 1946} 


REVISIONAL CIVIL 





Before Justice Sir Henry Braund 


LAL BAHADUR SINGH (APPELLANT) v. SURAJPAL SINGH ann 
ANOTHER (OPPOSITE PARTIES)* 


Specific Relief Act (I of 1877), section 9—Cause of action under—Whether 
same as in sections 180 and 183 of the U. P. Tenancy Act. 


A suit under section 9 of the Specific Relief Act is not a suit based on 
a cause of action in respect of which relief can be obtained under sections 
180 or 183 of the U. P. Tenancy Act. The summary cause of action pro- 
vided by section 9 of the Specific Relief Act is not the same thing as the 
cause of action, which is really a cause of action based on title, covered by 
the relevant sections of the U. P. Tenancy Act. 

Mr. C. B. Agarwala, for the applicant. 

Mr. Gopalji Mehrotra, for the opposite parties. 

The following judgment was delivered by: 

BraunD, J.:—I do not propose to refer this question in 
revision to a Full Bench, although it is undoubtedly one of some 
interest. But it arises in revision and I think it would be better 
if I dealt with it myself to the best of my ability. 

The point is a very short one. A suit was brought by, a.. 
plaintiff against a defendant under section 9 of the Specific Relief 
Act. The plaintiff alleged that he had been in possession of 
certain plots of land within six months and had been dispossessed 
of them by the defendant. On these simple allegations, and no 
more, he claimed possession. The answer given by the defendant, 
so far as it is material to this revision, was that the civil court had, 
no jurisdiction to try the case at all. The ground on which this 
was asserted was that the suit was taken out of the jurisdiction of 
the civil court by section 242 of the U. P. Tenancy Act. That 
section runs in this way: 

“Subject to the provisions of section 286 all suits and applica- 
tions of the nature specified in the fourth schedule shall be heard 
and determined by a revenue court, and no court other than a 
revenue court shall, except by way of appeal or revision as provided. 
in this Act, take cognizance of any such suit or application, or of 
any suit or application based on a cause of action in respect of 


which relief could be obtained by means of any such suit or appli- 
cation. ae 


Explanation—If the cause of action is one in respect of which 
relief might be granted by the revenue court, it is immaterial that, 





*Givil Revision No. 181 of 1945, from an order of Uma Kant Verma, Munsif of 
Jaunpur, dated the 19th of December, 1944. z 
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the relief asked for from the civil court may not be identical with . 


that which the revenue court could have granted.” -~ 


Now, what is said is that the claim of the plaintiff for posses- 
sion made before the civil court in this suit is “based on a cause 
of action in Tespect of which relief could” have been obtained 
by means of such a suit as is specified in the fourth schedule to 
the U. P. Tenancy Act. ‘The two relevant types of suit specified 
in the fourth schedule to the U. P. Tenancy Act are those which 
are described in sections 180 and 183 of the Act, and we must, 
therefore, look at these, since they are“ included in the fourth 
schedule, to see if they are suits based on a cause of action ‘which 
is the same as the cause of action on which the suit in the ‘civil 
court of the present plaintiff is based. see © 
Section 180 of the Tenancy Act is a section which provides 
for the ejectment by the court of any person who takes possession 
(that is who dispossesses another) “without the consent of the 
person entitled to admit him as tenant”. ‘That, therefore, is a 
section which requires the person who is dispossessed to show, 
not only that he has been dispossessed, but that he has been dis- 
« possessed by a person who has taken possession from him without 
the consent'of whoever it is who would have been entitled to admit 
the dispossession as:tenant. That is one section. 


The other" section is section 183. That section affords various 
remedies to “‘any tenant ejected from or prevented from obtain- 
ing possession of, his holding or part thereof... ..". Under 
this section, therefore, the dispossessed’ person: has to prove, first 
of all that he was a tenant; secondly, that he was a tenant of a 
holding; thirdly, that he has been dispossessed from that holding 
or from part of it; and, fourthly, that such dispossession was not 
in accordance with the provisions for the time being of the law. 

" hd, indeed, there are various other things that he must prove 
as well. ‘ 

“What I have to consider is whether the causes of action in 
respect of which relief could be obtained under either section 180 
or section 183 are the same as that cause of action on which a man 
founds his claim when he comes to the court for relief under 
section 9* of the Specific Relief Act. That brings us to that 
section: > 


“If any person is dispossessed without his consent of immovable 
‘ property otherwise than in due course of Jaw, he or any person 
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claiming through him may, by suit, recover possession thereof, not- 
withstanding any other title that may be set ‘up in such suit. 

Nothing in this section shall bar any person from suing to estab- 

lish his title-to such property and to recover possession thereof. 
Now, as I read that section, it furnishes a man who has been 
dispossessed with a cause of action which is a very different cause 
of action from the one provided by either section 180 or 183 of the 

U. P. Agriculturists’ Relief Act. All he has to do under 

section 9 of the Specific Relief Act is to come to the court and 

to say “I have been dispossessed; and it has been without my 
own consent... ”. By virtue of the Limitation Act he has to 
do so within a very short period of his dispossession. As I see it, 
section 9 is in the nature of a summary remedy. for a person who 
thas been turned out of de facto possession of property and comes 
to the court immediately to be put back into it.. It is a cause of 
action founded entirely on possession.and nothing else. No 


‘question of title enterg into thé ‘matter at all. The. only quali- 


fication for a person claiming: relief under this section is that he 


“shall beable to predicate of himself, not that he was any particular 


‘type’ of tenant or was in occupation under any particular title 
or right, but that he was merely in possession and was dispossessed. 
That no question of title arises is made quite clear by the proviso 


Which’ says that nothing shall stop him from suing to establish 


his title in another court. It is, in short, a summary remedy; 
and, if successful, it still remains a completely open question 
whether he can keep that possession as against somebody who 
‘comes forwatd with a better title. oa 


Comparing, therefore, the cause of action, as.I conceive it to 
be, under section 9 of the Specific Relief Act and the causes of 


‘acton under sections 180 and 188 respectively of the U. P. 


Tenancy Act, I have great difficulty in thinking that it can 
be fairly said that a suit under section 9 of the Specific Relief 
Act ig a suit based on a cause of action in respect of which 


“relief could be obtained under either section 180 or section 183 


‘of the Tenancy Act. Test it this way. For the purpose of 
bringing a suit under either section 180 or 183 of the Tenancy 
‘Act, would it be sufficient for the plaintiff to come to the court 
and say merely this: “I have been dispossessed within the last six 
months”—and nothing more?- ‘I venture to think that it would 
not be sufficient. He would have to go a’long way further. For 
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the purpose of section 180 he would have to say that he had been 
dispossessed by a particular type of person, namely by a person 
who had omitted to get the consent of him who was entitled to 
admit him as tenant. For the purpose of section 183 he would 
have to say quite a lot of things, namely that he was a tenant, that 
he had been tenant of a holding and several other things. I 
cannot think that the summary cause of action provided by 
section 9 of the Specific Relief Act is the same.thing as the cause 
of action, which is really a cause of action based on title, covered 
by the relevant sections of the U. P. Tenancy Act. 

. For these reasons in my judgment the relief claimed in this 
suit under the Specific Relief Act was not such as might have 
been claimed in any suit or application based on a cause of action 
under the machinery of the U. P. Tenancy Act and accordingly 
I agree with the view of the Munsif that the suit was cognizable 
by his court. That is the only point that has been argued; and, 
accordingly, I must dismiss this revision with costs. 





APPELLATE CIVIL 
Before Sir Henry Braund and Mr. Justice Pathak 


RAJENDRA NATH (Derenpant) v. RAGHO RAM (PLAINTIFF) AND 
YOGENDRA. NATH (DEFENDANT)* 
Tenancy Act (Local Act XVII of 1939), section 230—Assignment of past pro- 
fits by a co-sharer—-Whether syit by assignee maintainable 
The word “co-sharer” in section 230 of the U. P. Tenancy Act is in. 
relation to past aecrued profits quite large enough to include some one. 
who has become entitled to. those profits by assignment and it would be 
pedantic not to say that such profits as much form part of “his share” of 
the profits of the mahal as that part of the current or future profits to 
which he is, or will become entitled. he assignee being a successor-in- 
interest of his assignor, can, therefore, maintain a suit under section 230 
for recovery of those profits from the lambardar. 
Held further that it is not only for his share of profits alone that a 
co-sharer may sue under section 230 of the U. P. Tenancy Act. but also, for 
a “settlement of accounts” with the lambardar, and there is no reason 
why in any settlement of accounts with the lambardar, a share’ of past’ 
profits, to which thé person claiming the account is entitled should be 
excluded. Yet this would seem to bé the zesult, if section 230 is held not 
to extend to such past profits. ‘ 


Mi. S. B. L. Gour, for the appellant. si 
. Mr. C. B. Agarwala, for the respondents. wh Aras SG eOs oe 
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rae The judgment of the Court was delivered by: 
“Rajendra Braunb, J.:—This is an appeal under. clause 10 of the 
Nath Letters Patent, which, with the other appeals (Nos. 15 and 36 
Rogh> Rem of 1943) between the same parties, raise short -identical points 
under the U. P. Tenancy Act, 1939, 

The first respondent, Pandit Raghuram (hereinafter called. 
‘the purchaser’) at a date which is immaterial purchased from 
the second repondent, Pandit Yogendra Nath, first all that one- 
third undivided share in a certain mahal in respect of which the 
second respondent was at the. date of the purchase a co-sharer and, 
secondly, certain arrears of profits in respect of three preceding 
years—the Fasli years 1344, 1345 and 1346—then due to the 
second respondent. Finding himself unable otherwise to recover 
these arrears, thespurchaser brought the three suits out of which 
these present appeals have arisen in the revenue court under 

' section 230 of the U. P. Tenancy Act, 1939, against the lambardar 
to recover them. Three separate suits were apparently neces- 
sary because the arrears of profits related to three separate 
khewats. The court of first instance held that the suits did 
not lie in a revenue court; and this view was upheld on first 
appeal by the Civil Judge of Meerut. On second appeal to the 
High Court, however, Sir James Axusop, has taken a different 
view of section 230 of the Act and has directed that the proceed- 
ings are to be returned to the original revenue court for decision, 
inasmuch as, in his opinion, that court had jurisdiction to decide 
the cases. The only question, therefore, before us now is whether 
these three suits lay under section 230 of the U. P. Tenancy Act, 
1939 to the revenue court or to the civil court. 

The point is a very short one. Section 230(1) of the U. P. 
Tenancy Act, 1939 says that: 

“230(1) A co-sharer may sue the lambardar for settlement 
of accounts and for his share of the profits of a mahal or of any 
part thereof”. ; 

The only reason advanced in support of the contention that 
the revenue court cannot entertain the suits is, as we understand 
it, that the arrears of profits in question which are being sued for 
cannot be said to form part of “the share” of a “co-sharer’”, sirice, 
at the moment when they accrued due, the purchaser was not 
himself a co-sharer because he did not acquire his share in the 
mahal, or his title to the arrears of profits, until subsequently. 
Aenrardiog ta thie aronment the emonhacie anneare to he laid on the 
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words “his share” as indicating that the only thing that can be 
sued for under section 230 is. what has become due to the plaintiff 
in his capacity as a ‘co-sharer’ as distinct from what may have 
become due to him by purchase from a past co-sharer, 

We confess that this strikes us as a somewhat pedantic view of 
the section, particularly when section 3(1) of the Act is taken into 
account. . That sub-section, which is part of the interpretation 
‘ section, says that: 

“(1) All. words and expressions. used to denote ‘the possessor of 
any right, title or interest in land, whether the same’ be proprietary 
otherwise, shall be deemed to include the predecessors and succes- 
sors in right, title or interest of such persons.” 

. We agree with the learned single Judge who heard the second 
appeal that an assignee is a successor-in-interest of his assignor; 
and it appears to us to be clear that the interest of a co-sharer in a 
mahal extends as much to past profits not received, as to his right 
to current, and his expectation of future profits. We think, with 
respect, that it is well put by Mr. Justice Yorke, in the case of 
Nizakat Ali v. Shaukat Husain (1)— 

“... It is obvious, I think, that the word co-sharer does denote 
the possessor of a right, title or interest in land in the shape of-a 
share in the mahal. It seems to me also reasonable to hold that 
the transferee of a co-sharer comes within the scope of the words 
“successor in right, title on interest of a co-sharer’. In the present 
case, it is only a question of the form in which the deed of transfer 
has been put. The plaintiff has in effect become the successor of 
the transfer in respect not only of future profits as also. of the 
current year but also in respect of arrears of profits of the two 
preceding years. In respect of all the profits of ‘all: the: three years 
in suit I make no doubt that the plaintiff is the successor, within 
the meaning of section 3(1) of the U. P. Tenancy Act, of his 
transferor and is therefore entitled to maintain a suit under section 
230 for recovery of those profits from the co-sharer. ; . .” 

The learned Judge had before him a case substantially on 
all fours with the case before’ us. With respect we take the same 
view. We think the word ‘co-sharer’ in section 230 of the Act is, 
in relation to past accrued profits, quite large enough to include 
someone who has become entitled to those profits by assignment; 
and we think that it would be pedantic not to hold that such past 
profits as much form part of “his share” of the profits of the mahal 
as that part of the current or future profits to which he is, or will 
become, entitled. We notice, too, that itis not for his share of 
‘profits alone that a co-sharer may sue under section 230, but also 

+ () LL. [1943] All. 661, 
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for a “settlement of accounts” with the lambardar, We can see 
no reason why in any settlement of accounts with the lambardar, 
a share of past profits, to which the person claiming the account is 


Ragho” Bam entitled, should be excluded. Yet this would seem to be the 
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result, if section 230 is held not to extent to such past profits. 

We are not impressed by the argument that, section 229 of the 
Agra Tenancy Act, 1926 having been omitted from the U. P. 
Tenancy Act of 1939, it must be assumed that the expression 
“co-sharer” no longer includes the assignee of a co-sharer. 
We think that this suggestion altogether ignores section 3(1) 
of the Act of 1939. If it then be said that section 3(1) of the 
Act of 1939 is also to be found in the Act of 1926, we are content 
to give the same answer as has been given by the learned single 
Judge, that the law we have to apply is to be found only in. the 
Act of 1939. ; 

This view of the instruction of section 230 of the U. P. 
Tenancy Act 1939 follows the current of authority in this Court, 
as in addition to the case to which we have already referred, the 
same point has arisen and been similarly decided in at least two 
other cases (Shib Charan. Singh v. Kunwar Pal Singh (1) (HAMIL- - 
ton, J.) ; and Hukam Ghand v. Kashi Ram (2) (Autsor, J.). 

We think; therefore, that these Letters Patent appeals must 
be dismissed. As the learned single Judge has directed that all © 
the costs shall be costs in the cause, we think that we may properly 
wake the costs of these Letters Patent Appeals costs in the cause 
as well. 

This judgment will cover all three appeals. 





Before Mr. Justice Verma and Mr. Justice Sankar Saran 


nAUeeee SINGH AND OTHERS (OPPOSITE PARTIES) v. ADITVIR 
: SINGH AnD OTHERS | (Craimanrs)* 


‘Encumbered Estates Act (Local Act XXV ‘of 1934), sections 9(3), 45--Special 
Judge receiving written statement by creditor at a late stage—Order 
+ . not appealable. 
An appeal against an order under the Encumbered - Estates Act lies only 
if the order is one “finally disposing of the case.” As such where a 
Special Judge receives a written statement of claim filed by a creditor 
vunder section 9(3) of the Encumbered Estates Act and admits it, his order 


.is not appealable. 


ee 
” *First_ Appeal No. 204 of 1944, from an order of D. S. Mathur, Special Judge, First 


“Grade of Minor, dated the 2rd of February, 


1944, 
(1) 1944-4.L.W. 198. ~ _ @) LLR. (1945) All. 655. 
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Mr. Shabd. Saran, for the appellants. 

Mr. C. B. Agarwala, for the respondents. : 

The judgment of the Court was delivered by: 

VeRMA, J.:—There is no force in this appeal. : 

The appellants made an -application: under section 4 of the 
U. P. Encumbered Estates Act and the usual proceedings 
followed. The first respondent, Kr. Aditvir Singh, was, not 
shown by the landlords applicants in the list of their creditors. 
The case proceeded and decrees under section 14 were passed 
and were sent to the Collector under section 19. Thereafter, 
Aditvir Singh filed a written statement of claim and alleged that 
he held a final mortgage decree against the landlords applicants, 
that the latter had fraudulently suppressed. his name and that 


he was, therefore, entitled to the benefit of section 18 of the Limita- 


tion Act and requested the Special Judge to receive his statement 
of claim under section 9(3) of the Act. The landlords applicants 
and the other creditors opposed Aditvir Singh’s request. ‘The 
learned Special Judge came to the conclusion that there had been 
fraud on the part of the landlords applicants, and passed an order 
that Aditvir Singh’s written statement of claim be admitted subject 
to the payment of certain costs. This appeal is by the landlords 
applicants and is directed against that order. 

A preliminary objection has been raised on behalf of the 
respondent Aditvir Singh to the effect that no appeal lies against 
such an order. We have heard learned counsel for the appellants 
at great length and have come to the conclusion that the preli- 
minary objection must be upheld. All that has happened is that 
the Special Judge has received the written statement of Aditvir 
Singh’s claim under section 9(3) of the Encumbered Estates Act. 
An appeal against an order lies only if the order is one “finally 
‘disposing of the case” (section 45). In our judgment, the’ order 
against which this appeal is directed is not such an order. We 
may refer to the case of Mst. Sakina Bibi v. Ram Chandra (1). 
The same point arose for consideration in that case and the facts 
‘of that case were similar to those of the present one and it was 
held that no appeal lay. We may also refer to the decision of 
a Bench of the Chief Court at Lucknow in’ Rukmangad Singh v. 
“Bhikham Singh (1). There the claim was under section 112) 
of the Act and the Special Judge ‘had admittéd the claim under 
the proviso to that sub-section. Learned counsel for the appellants 


(8 A.LR. 1945 Oudh; 171. _ : 
(2) FA. F,0. No. 173 of 1944, decided on 28th February, 1946. 


_ 1966 


ner ty: 
Nau baha - 


Singh 
eh 
Aditvir 

Singh 


1946 


Naubahar 


Singh _ 
iy 


Aditvir 
Siagh 


1046 
March, 27 





588 THE INDIAN LAW. REPORTS . [1946] 


has sought to distinguish that case on the ground that it was not 
a case of a claimant under section 9. The argument, however, 
is without force, for, both in section 9(3) and the proviso to 
section 11(2), the material words are the same, namely, “the 
Special Judge may ... . receive”. All that. has happened in 
this case is that the Special Judge has received the written state-' 
ment of claim filed by Aditvir Singh. 

The appeal is dismissed with costs. 





Before Mr. Justice Verma and Mr. Justice Sankar Saran 


GANGA SAHAI (Appiicant) v. NAFIS BANO AND OTHERS 
(Opposite Parties)* 


Encumbered Estates Act (Local Act XXV of 1934), sections 4, 11, 20-—Claim 
of creditor admitted under the proviso to section 11 and determined—~ 
Landlord applicant applying within one month for quashing of 
proceedings under the Act—Special Fudge has no option but to grant 
the application, . v4 


If the Special Judge decides a- claim under section ‘11 of the Encurfi: 
bered Estates Act and the landlord applicant files an application under 
section 20 of that Act for quashing the proceedings under the Act within 
one month from the date on which the Special Judge has decided the. 
claim, the Special Judge has no option but, to grant the application. : 

‘The application for quashing the proceedings can be entertained even 
if the claim under section’ 11(2) which had Been decided was preferred 
after the expiry of the period of three months and the court had admitted 
it on the ground that the claimant was entitled to an extension of time 
under the proviso to that sub-section, and in view of the mandatory pro- 


visions laid down in section 20, the Special Judge is bound to grant the 


application. 

Mr. S. B. Johari, for the applicant. 

‘Mr. M. A. Kazmi, for the Opposite party. 

The judgment of the Court was delivered by: ; 

VERMA, J.:—This appeal has arisen out of proceedings under 
the U. P. Encumbered Estates Act. : 

The material facts are these. The appellant, Ganga Sahai, 
made an application under section 4 of the Encumbered Estates 
Act and the proceedings prescribed by the Act were taken. Simple 
money decrees under section 14(7) were ultimately passed on the 
3ist July, 1939, and were sent to the Collector, as required by 
section 19(1). Subsequently, claims under section 11(2)° were 


. Preferred. by certain persons alleging that the claimants had 
.Sufficient cause for not making their applications within the period 





*First Appeal No. 819 of 1944, from an order of M. U. Faruqi, Special Judge, 
First Grade of Budaun, dated the Ist of A\ . 1944. 
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of. three months mentioned in sub-section (2), and claiming exten- . 


sion of time under the Proviso to that sub-section. One of such’ 
claimants was one Brij Nandan. The Special Judge accepted 
his contention that he had sufficient -cause’ for not making 


present appellant thereupon, on the 2nd F, ebruary, 1944, filed an 
application under section’ 20 of the Act. praying ‘that the proceed- 
ings under the Act be quashed. The learned Special Judge’ has 
dismissed that application. This appeal has been brought by 
the landlord-applicant from that order. 


A preliminary objection has been raised on behalf of the res- 


pondents to the effect that the order complained of is not appeal- 


revision under section 46 of the Act, if it is held that an appeal 
does not lie. Section 46 of the Encumbered Estates Act is much 
Wider in its scope than section 115 of the Code of Civil Procedure; 
for it says that any court empowered under the Act to hear an 
appeal may “call for the record of proceedings in any case under 
this Act pending in a court from which appedls lie to Sach ‘cogrt” 
and, after giving notice i the ‘parties Concerned, “pass such order 
thereon consistent with-the provisions herein contained as it thinks 


no appeal lies under section 45 of the Act against the order com- 
plained of. 
Section 20 of the Act runs as follows: 

“ The applicant “May at any time within a period of one month 
from the day on which the Spécial Judge decides any claim under 
‘section 11 apply that the Proceedings under this Act be quashed and 
the Special Judge shall quash such proceedings and pdss such order 


effect unless the landlord within one month of such order pays. into 
court the amount of any costs ordered by the Special Judge under 
this section.” : 
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The application having been dismissed, no occasion arose for 


Ganga Sabai 2"Y Order under the later ‘portion of the section requiring the 


Ue 
Natis Bano 


landlord-applicant to pay any costs within a petiod of one month 
as mentioned therein.. On the facts stated above, it appears to 
us to be obvious that the Spécial Judge was, in view of the 
mandatory nature of the provisions laid down in section 20,.bound 
to grant the application. A claim under sub-section (2) of section 
il was preferred. It was decided by the Special Judge. The 
landlord filed his application under section 20 within one month 
from the day on which the Special Judge had decided the claim. 
Thus, onthe plain language of section 20, the Special Judge had 
no option but to grant the application. The reasons given by 
the Special Judge in support of his order dismissing the application 
may be summarised thus: (1) When the legislature added the 
proviso to sub-section (2) of section 11 by the Amending Act, X1 
of 1939, it should have amended section 20 also in a suitable 
manner, but through an oversight it failed to do so; (2) Section 20 
should therefore be read as if it had been amended by the legis- 
lature ‘in the manner in which, according to the learned Special 
Judge, it should have been amended, and should be taken to mean 
that no application for quashing the proceedings can be enter- 
tained, if the claim under section 11(2), which has been decided, 
Was preferred after the expiry of the period of three’ months and 
the court had admitted it on the ground that the claimant was 
entitled to extension of time under the proviso to that sub-section; 
and (3) The word “decides” in section 20 must be read as 
“decreed”, otherwise certain anomalies would arise. It may be 
pointed out that this last ground is not relevant in the present case, 
as the claim preferred by Brij Nandan under section 11(2) was 
allowed or decreed. So far as the first two grounds given by the. 
Jearned Special Judge are concerned, it seems to us to be clear 
that he has done what a court is not entitled todo. The function 
of the courts is to administer the law as it is and not as, in the 
opinion of individual Judges, it should be or would have been 
if the legislature had not forgotten to do what it should have done. 
The fact—if it be a fact—that certain anomalies would arise if 
the statute is read as it stands and the words used in it are inter- 
preted according to their plain meaning can be no justification 
for the introduction by the courts into the statute of amendments 
which have never been made. It is not the function of the courts 
to legislate. The reasons given by the learned Special. Judge for 
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dismissing the application filed by the appellant under section 20 jan: 
cannot, therefore, be accepted. Ganga Sabei 


Learned counsel appearing for the respondents has argued that yas Bano 
the determination of Brij Nandan’s claim on the 22nd January, 
1944, was merely an order amending the decrees passed under 
section 14(7). We do not consider it necessary to express any 
Opinion as to the correctness or otherwise of this contention and 
deem it sufficient to point out that, whatever other effect or effects 
the determination of Brij Nandan’s claim on the 22nd January, 
1944, might or might not have had, it is undeniable that by it the 
Special. judge decided a-claim under section 11 and that that ‘is 


all that section 20, as it stands, requires. 


We accordingly allow this petition—whether it is treated as 
a petition of appeal or as a. petition for revision—set ‘aside the 
order of the court below and send the case back to that court 
with the direction that it shal] reinstate it to its original position 
in the register of pending cases and will proceed to pass orders 
on the application filed by the appellant in accordance with the 
plain and mandatory language of section 20 of the Act, as explained 
by us above. , 


The appellant or petitioner is entitled to his costs in this 
Court. 





Before Mr. Justice Malik and Mr. Justice Wali Ullah 


SHEO DUTT anp orners (PLAmntIFFs) v. PHUSI RAM AND OTHERS uae 27 
a a (Derenpants)* a 


Partnership Act (IX of 1932) section 69—Dissolution of firm—Claim for 
money against partner—Suit whether entertainable—The words “any 
right or power to realise the property of dissolved firm” explained. 

_ The words “any right or power to realise the property of a dissolved 
firm” in sub-section 3 (a) of section 69 of the Partnership Act include , 
the right to recover it from a third party or from a partner from whom 
the property may be recoverable and the word “property” must. be inter- 
preted to include a claim for money. Furthermore, a suit to recover a 
debt due to a firm by partners, who were members of the firm at the date 
of the dissolution, is a suit to enforce the right to realise the property of 
a dissolved firm and is maintainable. 

To put any other interpretation on this sub-section would raise this 
anomoly that while a partner may sue another partner of a dissolved 
partnership for accounts which would result in a decree in his favour for 
such sum as may be due from the defendant, if they go into the accounts 





” *First ‘Appeal No. 28 of 1948, from a decree of B. G. Rau, Temporary Civil Judge 
of Benares, dated the 3rd November, 1942. 
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out of court and it is found that a certain sum of money is due-'to. the 
partnership from one of the partners, no suit for the recovery of that 
amount would lie and the plaintiff would have to claim accounts afresh. 
As such where the partnership was dissolved before the date of the suit 
and it being the plaintiff's claim that the sums claimed by the plaintiffs 
were due from the defendant, to the partnership, the suit was clearly main- 
tainable. 

Held further, that where the plaintiffs have claimed specific sums of 
money on the allegation—though they do not specifically say that there 
Was any settlement of accounts—that the accounts were gone into and the 
sums were found due to the plaintiffs, a decree may be passed for accounts 
if the court is not satisfied that there was a proper settlement thereof and 
it is not necessary that the court should either direct the plaintiff. to with- 
draw the suit or dismiss it on the ground that the relief claimed was not 
a proper relief. 

Mr. Mushtaq Ahmad, for the appellants. 

Messrs. K. N. Srivastava and Krishna Shanker, for the res- 
pondents. 

The judgment of the Court was delivered by: 

Maui, J.:—This appeal has been filed by the plaintiffs whose 
suit for recovery of Rs.8,567-3-9 from the defendant No. 1, Phusi 
Ram, was dismissed by the Temporary Civil and Sessions Judge 
of Benares on the 3rd of November, 1942. The plaintiffs’ allega- 
tions in the plaint were that there was a partnership entered into 
between Vidhya Dhar, their predecessor, and Phusi Ram, Raj 
Narain Singh and Ram Nath Misra, defendants, on the 15th of 
April, 1935. The partnership was to carry on business in hemp 
in the name of Deodutta and Baldeo Prasad at Sheopur, Benares. 
Vidhya Dhar was to provide the entire money required by the 
partnership and was to get interest at the rate of ten annas per 
cent per mensem on the money invested by him. The other 


. three were to be only working partners in the business and the 


profits and losses were to be shared equally between the four 
partners. Vidhya Dhar died after the institution of the suit as a 
member of a joint Hindu family and the plaintiffs, whose names 
were substituted. after his death, claimed that they were members 
of a joint Hindu family with him and that he had entered into 
the partnership on behalf of the family. 

I may mention here that in the plaint when it was originally 
filed the date of commencement of the partnership was given as 
the 29th of September, 1936. By an amendment made on the 
26th of September, 1942, the Hindi date was changed from 
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-Bhadon 2, Sudi 14, Sambat 1993 to Chait Sudi 12, Sambat 1992, 
- but no correction was made in the English date; the cotresponding 
English date would be the 15th of April, 1935. 

According to the plaintiffs the partnership was dissolved on 
the 9th of October, 1938, and it was found that -the losses 
amounted to a sum Rs.5,939-0-9. One fourth of this loss was 
Rs.1,484-12-3 which was said to be the share of defendant No. 1. 
it was further alleged that the defendant had overdrawn to the 
extent of Rs.6,756-5 out of the partnership assets. These two 
sums were claimed from defendant No. 1 after. giving him credit 
for his one-fourth share of Rs.679-8 which, according to the allega- 
-tions in. the plaint, paragraph. No, 8 was improperly and without 
any right entered in the loss account. Ths a. sum. of 
Rs.1,314-14-3 under the first head as loss and a sum of Rs.6,756-5 
under the second head as money overdrawn was claimed from 
defendant No.-1. 

It was further alleged that after the dissolution of the part- 
nership defendant No. 1 used the trade mark belonging to the 
plaintiffs‘on 5200 bales of hemp for the purpose of defendant 
‘No. 1’s own business for which he had agreed to pay to the plaintif's 
‘at the rate of two annas per bale. A sum of Rs.650 was claimed 
as the rent for hire of the trade mark. It was further alleged in 
-the plaint that Raj Narain Singh and Ram Nath Misra had settled 
the matter out of court, that they were being impleaded as pro- 
forma defendants and that no relief was claimed against them. 
' The plaintiff claimed a sum of Rs.8,070-10-3, principal, and 
Rs.496-9-6.as interest against Phusi Ram, defendant No. 1. 

The defence on behalf of defendant No. 1, Phusi Ram, was a 
total denial of the partnership and-it was alleged that he was 
working as a servant and that he had nothing to do with the 
losses of the partnership. It was further alleged that the. firm 
Deodutta Baldeo Prasad at Sheopur was merely a-branich of a firm 
of that name in Muhalla-Raja. Darwaza:in the. city.of -Benares and 
that it-had branches at Moghal Sarai.and other places. In the 
written statement it was mentioned that the defendant was a servant 

and munim of the firm and was entitled to:a four-anna share as 
profits in lieu of his remuneration.. Later on-in the evidence the 
case was. developed that in case one-fourth of the profits was less 
than Rs.2,000 per. annum, the defendant was .to get a sum of 
Rs.2,000 as remuneration, that is, the défendant’s remuneration 
was a minimum sum of Rs.2,000 per annum. : 
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Ram Nath. Mista, defendant No: ‘8, did not enter appearance. 
Raj Narain Singh, defendant No. 2, filed a written statement in 
which he alleged that he had nothing to do with the partnership. 
He was working merely as a servant and was not responsible for 
the loss in the business. j : 

The lower court framed eight issues and held on all questions 
of fact in favour of the plaintiff, but on the last question, that is’ 
on issue No. 8, it held that the suit was barred by section 69 of 
the Indian Partnership Act and dismissed the suit; but as the suit 
failed on a purely technical ground, the defendant was allowed 
half his costs. 

The plaintiffs have filed this appeal and learned counsel oh 
their behalf has urged that, as it was a suit to.realise the property 
of a dissolved partnership, the suit was not barred by section 69 
of the Indian Partnership Act. Learned counsel for the respon- 
dent has, however, challenged before us all findings of fact, and 
it will, therefore, be necessary for us first to consider the question 
whether the defendant, Phusi Ram, was a partner and whether 
any sum: was due to the firm from him. _ 

Learned counsel for the respondent has placed great reliance 
on ‘the fact that the plaintiffs originally in ‘their plaint gave the 
29th of September, 1936,-as the date when the partnership was 


-étarted and then later changed it to the 15th of April, 1935. He 


has also drawn our attention to-a document dated the 6th of 


‘November, 1940, entered into between some’ of the plaintiffs or 


their predecessors and Ram Nath, defendant No. 3, in which it 
was mentioned that the business was started at Sheopur on the 
29th of September, 1936, and had terminated on the 13th of 
October, 1937. It would-appear that both these dates of com- 
mencement and termination of the business differ from the dates 
given in the plaint. It is true that later on in the same document 
it is mentioned that the parties having carried on the entire 


‘business aforesaid up to the 9th of October, 1938, closed it and 
after rendition of joint accounts money was found due to the 


plaintiffs from Ram Nath. Further it was mentioned that after 
‘the death of Pandit Deodutta the stiare of Ram Nath in the profit 
and loss account was fixed at four annas per rupee Deodutta 
died on the 29th of March, 1937, and learned counsel for the 
respondent has urged that according’ to this statement the share-.in 
the profit arid loss wag not Settled till after -thé“29th Sof Marci, 
1937. Ram Nath is the principal witness for the plaintiff to. prove 
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this partnership and the lower court has relied on his evidence, 
but the learned counsel for the respondent has rightly pointed 
out that we cannot place any reliance on the evidence of. Ram 
Nath as he was an interested witness. It is‘admitted on behalf of 
the plaintiffs that there was a registered firm in Raja Darwaza, 
Benares, carrying on business under the name of Deodutta Baldeo 
Prasad of which Deodutta Baldeo Prasad as representing the 
plaintiffs’ family and Ram Nath were partners. That was a 
registered firm. The defendant's case is that that firm had opened 
branches in various places and one of these places was Sheopur 
and that the plaintiffs’ allegations that Deodutta Baldeo Prasad 

. at Sheopur was a different firm of which the partners were different 
from the firm of the same name at Raja Darwaza is false. The 
defendant has drawn our attention to the fact that under the 
agreement entered into between the plaintiffs and Ram Nath, 
Ram Nath was not being made at all liable for the loss, if any, of 
the Sheopur firm and that in case the suit was decided in favour 
of the plaintiffs against Phusi Ram, Ram Nath was to gain a sum 
of Rs.1,000._ Ram Nath is thus an interested witness and learned 
counsel has argued that his evidence was wrongly accepted by 
the court below. “The figures given in this agreement bear out 
the suggestions made by learned counsel for the respondent. 
The total amount due from Ram Nath, according to the figures 
given in this agreement, was Rs.16,053-1-6 out of which the 
amount due to the plaintiffs from Ram Nath for the Sheopur 
firm was over Rs.5,000. The plaintiffs gave up about Rs.5,000 
and-agreed to take Rs.11,000 from Ram Nath by eleven annual 
‘instalments’ of Rs.1,000 without’ any interest and: it was 
provided in paragraph 4 of this agreement that if Ram Nath 
helped the plaintiffs:in recovering the money due to them by other 
partners, the plaintiffs would remit a sum of Rs.1,000 out of this 
Rs.11,000. That, it is suggested, was the price ‘paid. for his 
‘evidence: 

It is further pointed out that though the partnership. was 
alleged-té have been dissolved as far back as the 9th of October, 
1938, and the defendant No. 2, Raj Narain Singh, filed his written 
statement on the 28th of May, 1941, denying all liability, no claim 
has yet been made against him. The suggestion on behalf of 

_Phusi Ram by his counsel is that the plaintiffs:and the other 
defendants havé conspired together against-his client.te-make him 
a scape-goat for the'lo’s of the buéinéss carried on by the-plaintiffs. 
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Learned. counsel for the respondent has drawn “our attention 
to a decree in suit No. 79 of 1936 where the -firm, Deodutta 
Baldeo Prasad, filed a suit against the figm Madan Gopal Krishna 
Kumar and in the plaint it was mentioned that. the firm had its 
head-office in mohalla Raja Darwaza and its branch office at 
Sheopur. The suit was filed through Deodutta Baldeo Prasad 
and Ram Nath who were said to be the only partners of the firm. 
The explanation given by Ram Nath is that when he went to 
consult his lawyers to institute a suit on behalf of the Sheopur 
firm ht'was told that there would be difficulty as the firm was not 
registered and he was advised to file a suit in the name of the 
Raja Darwaza firm treating the Sheopur firm as the branch thereof 
so that the plea that the firm was unregistered might not be 
available to the defendant. This is a plausible explanation and 
has been accepted by the court below, but we find that the suit 
was instituted on the 13th of October, 1936, and if the difficulty 
of instituting suits was pointed out to the partners as early as 
that date there is no explanation why the partnership was not 
registered, though it existed’ for about two years after 1936. 

A firm Radha Kishan Sheo Dat who were entitled to get some 
money from Deodatta Baldeo Prasad, Sheopur, filed a suit in which 
they impleaded Phusi Ram as a defendant. Phusi Ram filed a 
written statement on the 25th of September, 1940, in which he 
alleged that he was not a partner in the Sheopur branch; on the 
other hand he worked in it as a working partner and was entitled 
to a four anna share in the profits in lieu of service and was not 
liable for its loss. ‘The other defendants did not contest the suit 
and on the 3rd of October, 1941, the court decided in favour of 
Phusi Ram and Rajjan Singh and decreed the suit against Vidhya- 
dhar and Ram Nath alone. It is, however, pointed out to us 
that that judgment is still under appeal and the case has not been 
finally decided. 

As against all this learned counsel for the plaintifis has relied 
on a statement made by Phusi Ram in this case and on several 
ptevious statements made by him and has argued that it must be 
held on the admissions made by the defendant that the defendant’s 
share of liability was four annas in’ the rupee and that the 
partnership commenced on the 29th of September, 1936, and 
continued up to the 9th of October, 1938. The first statemerit 
of Phusi Ram relied on on behalf of the plaintiffs is dated the 
28th of October, 1937, in which. he said that he was a working 
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partner .in the firm Deodutta Baldeo Prasad but that his share 


had not yet been settled or specified. That is not a very clear 


The next is an income-tax return submitted on the 3rd of 
December, 1938. It is signed by Phusi Ram and his name is given 
as one of the partners and his share is mentioned as four annas, 
but the name of the business is given as Ganga Flour Mill, Raja 
Darwaza, Benares, though in the heading the name is mentioned 
as Deo Datta Baldeo Prasad but the ‘status is given as Ganga. Flour 
Mill. Nobody has come forward to explain what “Ganga Flour 
Mill” means and what connection it had with this firm at Sheopur. 
We do not think we can place much reliance on this return 
either. In a criminal case Phusi Ram made a statement on the 
4th of August, 1941, in which he said that he was a partner in 
the firm Deodutta Baldeo Prasad and that he had a four anna 
share in the profits. Besides this statement, the statement of 
Phusi Ram in this case and his conduct is such that we have no 
doubt that he was a partner in the Sheopur firm. We have already 
mentioned that Phusi Ram did not claim that he was to get a 
minimum salary of Rs.2,000 a year till he gave his evidence on the 
2nd of October, 1942. In the written statement all that he had 
said was that he was to get a one-fourth share in the profits,as his 
remuneration. He admitted in evidence that there was a separate 
‘ naukrana khata in which the names of all the servants were 
Mentigned but his name or that of Raj Narain did not find a place 
in that khatg, He further admitted that in the income-tax returns 
the amount paid to him was never shown as remuneration paid to 
arremployee. He admitted that there was loss in the first yearand 
there was profit in the second year and he got one-fourth share 
of the balance as his remuneration which clearly means that he 


directions’ given by the real proprietors. He admitted that he 
had taken out a sum of Rs.6,756-5 from the firm out of which he 
said he was entitled to deduct Rs.6,000 towards his salary. We 
cannot accept his statement, which is a very belated one, that he 
was‘entitled to get Rs.2,000 a year as sdlary. It is unlikely that 
a person who was merely a servant in the firm and was not one 
of its proprietors would be allowed to withdraa -. .... 02... 
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Rs.6,000 without any protest on behalf of the proprietors. We, 
therefore, feel satisfied that Phusi Ram was a partner of the firm 
_and his share in the loss and profits of the business was four annas 
in the rupee. He has admitetd that the partnership business 
commenced on the 15th of April, 1935, and continued up to the 
9th of October, 1938. 

The next question that'we have to consider is whether the suit 
is maintainable or is barred by section 69 of the Indian Partner- 
ship Act. Section 69 came into force on the Ist of October, 1933, 
one year after the commencement of the Act and though ‘the Act 
does not in so many words make registration of firms compulsory 
nor does it impose penalties such as are imposed under the English 
law by the Registration of Business Names Act, yet the effect 
of. the rules in this section were intended to necessitate the regis- 
tration of a firm at one time or the other. With this object in 
view the section provides that no suit to enforce a right arising 
from a contract or conferred by this Act shall be instituted in any 
court by or on behalf of any person suing as a partner in a firm 
against the firm or any person alleged to be or to have been a 
partner in the firm unless.the firm is registered and the person 
suing is or has been shown in the register of firms as a partner 
in the firm. This sub-section which is sub-section (1) of section 
69 relates to a suit by a partner against the firm or against another 
partner. The second sub-section relates to a suit against third 
parties by or on behalf of a firm and provides that no suit to 
enforce a right arising from a contract shall be instituted in any 
court by or on behalf of a firm against any third party unless the 
firm is registered and the persons suing are or have been shown 
in the register. of firms as partners in the firm. These two sub- 
sections were intended to be wide enough to include all possible 
suits relating to partnership where the claim was against a partner 
or against a third party. There are, however, certain important 
exceptions in the next sub-section and we are only concerned in 
this case with sub-section (8), clause (a) which is in these terms: 

“The provisions of sub-sections (1) and (2) shall apply also to 
a claim of set off or other proceeding to enforce a right arising 
from a contract, but shall not affect— 

‘ (@) the enforcement of any right to sue for the dissolution of 
‘a firm or for accounts of a dissolved firm, or any right or power 
to realise the property of a dissolved firm’’. : 


In the case before us the firm was dissolved on. the 9th of 
wi en” nae oa el ogg £49 Gt Ak wip acre 
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therefore, to see is whether it is a suit “for accounts of a dissolved 
firm, or any right or power to realise the property of a dissolved 
firm.” At one time the Opinion in this Court was that a suit for 
accounts under this sub-section was a suit for a relief of a limited 
nature and it was held that “the. prayer for taking the partnership 
account could be granted only in the limited: terms of section 48 
of the Act” and the words “realise the property” in section 69(3)(a) 
of the Act did not cover the question of taking accounts from.a 
partner to be followed by a final decree directing the partner to 
pay the sum so ascertained (see Magan Behari Lal vy. Ram Pratap 
Sirigh'(1).) This view was; however, soon dissented from and the 
. Case ‘was overruled by the decision in Shibba Mal v. Gulab 
Rai (2). It was held in that case that the rights of a- partner 
of an unregistered firm to a decree for accounts in a suit for dis- 
solution remained unaffected by the provisions of section 69 of 
the Partnership Act in view of the proviso contained in sub- 
section (3) thereof. 

Learned counsel for the respondent has supported the decision 
of the court below on the ground that this was not a suit for 
dissolution of a firm as the plaintiffs’ allegations were that the firm 
had already been dissolved. He has further contended that it is 
not a suit for accounts of a-dissolved firm as the plaintiffs have 
claimed specific sums of money from defendant No. 1 alone. 
Lastly, he has urged that it is not.a suit to realise the property of 
a. dissolved ‘firm. as: that, according :to-him, contemplates 4 suit 
against a third party and-not against.a’ partner. » Learned counsel 
wants us to read sub-section (3) of section 69 in the way thata suit 
for the dissolution of a firm or for accounts of a dissolved’ firm is 
not exception to sub-section (1) and is a suit that can be filed 
against a partner while a suit to realise the property of a dis- 
solved firm is an exception to sub-section (2) and ‘can be filed only 
against a third party. He has relied on certain observations by 
Beaumont, C. J. in Appaya Nijlingappa Hattargi v. Subrao 
Babaji Teli (3), where the learned Cuter Justice has‘observed that 
“the two parts of sub-clause (a) of sub-section 3 must be -read .as 


Ph 


‘referring respectively to the first two sub-sections” and has gone 


to to say: . 

“As I have pointed out, the first sub-section deals with the 

right to enforce a contract by one partner against the others, and 
> * = : 


(1) LL.R. [1939] All. 563., (2) LL.R. [1940] AH. 226. 
G3) EL.R. [1938] Bom. 102. - 
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the second sub-section deals with the right to enforce a ‘contract 
by the firm against third parties.” To our mind, learned counsel 
has misunderstood the judgment of Beaumont, C. J. In an earlier 
part of the judgment his Lordship has mentioned that sub-section 
(3) introduces certain exceptions to the disabilities imposed by 
the first two sub-sections. -And as we read the judgment, it does 
nog appear to us that it means that a suit to realise specific sums 
of money due to the firm from a partner of a dissolved partnership 
is not maintainable. From the report it is not clear whether the 
claim in that case was against a partner or against a third party. 
If the claim was against a partner, then the decision is against the 
respondent as the suit was decreed; but if it was a claim against.a 
third party, then the observations are merely obiter. ‘To our 
mind, the exception in sub-section (8) is wide enough to include 
a claim for money due to a dissolved firm either by a partner or by 
a third party. 

Learned counsel has then drawn our attention to the observa- 
tions in the overruled decision in Magan Behari Lal’s case, referred 
to-above, that the words “realise the property” mean turning the 
property ‘into money. by sale dnd ‘do no¥! cover the question of 
taking accounts from a partner to be followed by a final decree 
directing the: partner to- pay the sums so ascertained. According 
to learned counsel the meaning of the words “realise the property” 
as-given in this case has not been overruled by the Full Bench. 
We do not think, however, that the interpretation put by learned 
counsel on the decision of the Full Bench of this Court is correct 
-and, to our mind, the words “any right or power to realise the 
property of a dissolved firm” would include the right to recover it 

from a third party or from a partner from whom the property 
may be recoverable and the word “property” must be interpreted 
to- inchide a claim for money. To put any other interpretation 
ont this sub-section would raise this anomaly that, while a partner 
*fnay. sue another partner of a dissolved partnership for accounts 
which would result in a decree in his favour for such sum as 
may bé due from the defendant, if they go into the accounts out 
_ of edurt and it is found that a certain sum of money is due to the 
partnership from one of the partners, no suit for the recovery of 
that amount would lie and the plaintiff would have to claim 
accounts afresh. It being admitted, therefore, that the partner- 
ship’ was dissolved before. the date of the suit and It being the 
-Vaaintiffs’ case that the sums claimed by the plaintiffs were due 
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from the defendant, Phusi ‘Ram, to the partnership, the suit, to 
‘our mind, was clearly maintainable. We need -hardly mention 
a point which has now been well settled that section 69, sub- 
sections'(1) and (2) relate not only to an unregistered firm which 
is in existence but also to a firm which has been dissolved aid bars 
all suits by or on behalf of a firm or by or on behalf of a partner 
in an unregistered firm. unless they come within one of the 
exceptions mentioned in sub-section (3). We have, therefore, to 
see whether the case comes under one of the exceptions and, to our 
mind, it clearly does. 

» « Out-of the three amounts claimed by the plaintiffs, the claim 
for Rs.650, cannot: come under the bar of section 69 on ‘the allega- 
tions made. by the plaintiffs;in their plaint. They alleged. that 
the trade mark was the private property‘of the plaintiffs and. it was 
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rented out to Pushi Ram after the dissolution of the partnership - 


On a rent of two annas per bale. Learned counsel for the parties 
are agreed that if the allegations in the plaint are true, the claim 
for the sum of Rs.650 is not barred by section 69 of the Indian 
Partnership Act. Learned counsel for the respondent has, how- 
ever, strenuously argued that the allegations in the plaint are not 
true, and we shall deal with this point when we deal with the 
-Specific items which have ben claimed by the plaintiffs. Of the 
other two items claimed Rs.6.756-5 was the amount which Phusi 


Ram had admittedly overdrawn from the partnership assets-and - 


Rs.1,341-14-3 was alleged to be Phusi Ram’s share of the loss 
incurred by the partnership. The question is whether the suit by 
a partner of a dissolved firm to realise these two items can be 
called a suit to realise the property of a dissolved firm, and we have 
' already said that, to our minds, it is a suit of that nature. . be 

Learned counsel for the respondent has relied on the case of 
S. H. Patel-v. Husseinbhai Mahomed (1), a decision of Beaumont, 
C. J. In that case there was a firm carrying on busingss in -the 
name of the Union Trading Agency. The accounts -were made 
up and the estimated amount of income-tax payable by the firm 
was taken to be a sum of Rs.600. Later on however, the assess- 
ment was for Rs.3,400 odd. The plaintiff paid the whole amount 
and claimed contribution giving credit for the sum of Rs.600 and 


odd already paid by the defendant. In that case it, was held that 


the.suit was not to realise the property of a dissolved. firm and was 
therefore fot maintainable. The maip decision tugned on. the 
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question whether sub-sections (1) and (2)‘of section 69 applied to 
an existing firm or also to a ‘dissolved firm and his Lordship pointed 
out that it was not essential that the firm should be actually in 
existence at the date when the suit was instituted to apply the bar 
of sub-sections (1) and (2) of section 69. We may, with great 
respect, point out that in one view of the matter it might have 
been construed as a suit for realisation of the property of a dissolved 
firm inasmuch as if the true amount of income-tax payable werd: 
known at the time of dissolution and accounting between the 
parties, the assets of the firm would have had to be deducted:by 
a sum of Rs.3,400 and it was only the balance that would have 
been available for division between the partners. However that 
may be, the facts of that case are entirely different from the facts 
of this case, and that decision was explained by Beaumont, C. J. 
in the case of Appaya Nijlingappa Hattargi v. Subrao Babajt (1), 
and the decision of the later case supports our view that a suit to 
recover 4 debt due to a firm by partners, who. were members of 
the firm at the date of dissolution, is a suit'to enforce the right to 
realise the property of a dissolved firma ‘and ig maintainable. 


We may, however, mention that for the reasons to be given 
by us later we have come t6ithe ‘conclusion that the accounts of 
the partnership were never settled between the parties and though 
the plaintiffs ‘have claimed specific sums of money we think that 
the proper relief which should have been claimed by the plaintiffs 
was a relief for accounts. In the present case where the plaintiffs 
have’ claimed specific sums of money on the allegation—though 
we might mention that the plaintiffs do not specifically say that 
there was ever any settlement of account—that the accounts were 
#one irito and the sums were found due to the plaintiffs, we may 
pass a decree for accounts if we are not satisfied that there was a 
proper settlement thereof and it does not seem to be necessary that 
we should either direct the plaintiffs to withdraw the suit or 
dismiss it on the ground that the relief claimed was not the proper 
relief. ; 

‘The allegations as regards the settlenient of accounts are in 

“An account was prepared up to that date (9th of October, 1988) 
>. and the entire jama kharch entries were made in the account’ book 
ot the pattnership firm ‘gforesaid and it was found that there Was 4 
loss of Rs.5,939-0-9 up to 9th October, 1938.” 
“(1) LER. (1998 Bom. 102: 
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Ram Nath, ene of ehe partners, who was the principal witness 
for the plaintiffs stated : ; 

“ Accounts were settled on that date and the balance sheet was 
prépared. Exhibit 17 is the balance sheet of the firm.” 

His cross-examination, however, clearly showed that there 
were various articles belonging to the partnership -which were 
not taken into account at the time of dissolution. He stated :that 
ithe trade mark had been paid out of the firm’s money.'' ‘We may 
mention that learned counsel for the appellant, Mr. Mushtaq 
Aditnad, rnade a clear statement on instructions obtained by. him. in 
our’ presence. that it was his clients’ case that the trade mark was 
the broperay:of the fitm. We _want'te mention it here as it goes 
against the allegations in the plaint as we read the same. It ‘does 
not appear how this trade mark was disposed of. Mr. Mushtaq 
Ahmad suggé8ted that the trade mark was transferred to the plain- 
tiffs for the same price for which it had been purchased, but we 
can find no evidence to that effect. If this trade mark was the 
Property of the firm and it was used by one of the partners after 
its dissolution anything that he may have to pay under this head 
would be payable to the partnership and not to the plaintiffs. In 
the account that has to be gone into by the court below this aspect 
of the claim would have to be considered in deciding whether the 
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plaintiffs are entitled to anything for the use of the trade mark . 


by Phusi Ram and,*if.so, how much, Phusi Ram’s case is that he 
used the trade mark free of. charge, whereas ‘the plaintiffs allege 
that he had to pay two annas.per bale as hire. We wisty to-express 
no final opinion on this point of. the: hire as we'consider that it 
would be proper that the point should be left to the decision of 
the lower court after it §0es through the accounts either itself or 
through a commissioner. The lower court held that the sum of 
Rs.650 was recoverable by the plaintiffs but it had found a few 
sentences earlier that the trade marks were the property of the 
Sheopur partnership as they were bought out of the money belong- 
ing to the Sheopur firm. If that were so, we do not see how the 
plaintiffs were held to be entitled to claim the whole. of the sum of 
Rs.650. * We, therefore, consider that it would be more satisfactory 
if this point is considered by the court below at the time of the 
settlement of accounts. ; : 
«Coming back to the question of settlement of accounts, Baldeo 
Prasall, orie of the plaintiffs, said that: Exhibit 17 was the:final 
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In this cross-examination he showed cor&plete ignorance as to 
what happened to the stock of the dissolved firm and admitted 
that he did not know the value of the stock at the time of dissolu- 
tion. He went on to say that the balance sheet was prepared in 
his ‘presence. His father was also present but the plaintiff did 
not check the balance sheet. There is no other evidence on the 
point. A glance, however, at Exhibit 17, the so-called balance 
sheet, would show that it is not a settlement of accounts nor doesi 
it purport to be such. It is called in Hindi a Talpat from Asauj 
Sudi 10, Sambat 1994, which would be some date in Séptentber- 
October 1937, to the 8th of October 1939. A. settlement of 
account to be complete would have to be from the beginning of the 
partnership right up to the end. Further, Exhibit 17 appears to 
be merely a total of the debits and credits of the various ledger 
heads. On the debit side is shown a suspense account of Rs.73-10-9 
and on credit and debit sides are various ledger heads giving the 
amounts due to and from various persons and then they: have been 
totalled up. The sum of. Rs.5,939-0-9 which, the plaintiffs claim 
was the loss incurred by the partnership as a result of the working 
for the several years is itself shown as one of the items on the debit 
side. Whatever may be said about: the line of defence taken by 
Phusi Ram, we find from his ‘evidence in court that he has been 
rather frank and has admitted many things which now go against 
him. According to him Exhibit 17 is the balance sheet of the 
credits and debits of the partnership and we are inclined to accept 
his statement. To our mind, the accounts of the partnership 
were never settled, in accordance with the mode of settlement of 
accounts given in section 48 of the Indian Partnership Act. It 
will, therefore, be necessary for us to send this case back to the 
lower court for the settlement of accounts and then for a decision 
as to how much was due from Phusi Ram to the plaintiffs. If 
nothing was due, the plaintiffs’ suit must fail. 

Learned counsel has argued that his clients invested the entire 
capital needed by the partnership and as the defendant has 
admitted that he had overdrawn to the extent of Rs.6,756-5 his 
clients should get a decree at least for that sum. We, however, 
canno® treat that sum as a separate claimand it must be taken into 
pe Ge in settling the accounts of the partnership in accordance 
with the provisions of section 48 of the Indian Partnership Act. 

The result, therefore, is that this appeal is allowed,’ the'decree 
of the lower court is set aside and the case is sént' back to that’court 
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for settlement of accounts and preparation of a decree in accord- 
ance with the provisions of section 48 of the Indian Partnership 
Act. 

As regards costs, the plaintiffs are not entitled to any costs. 
Their suit in its form was defective and we are showing them an 
indulgence by giving them a decree for accounts when they came 
into court on: false allegations and claimed only specific sums of 
money. Their conduct in trying to saddle the responsibility on 
Phusi Ram alone is also not commendable. In this Court they 
had first engaged Mr. Harnandan Prasad as counsel but eventually 
took away the papers from him under a trick and never paid him 
his fees nor did they send any reply to his letters or allow him to 
withdraw from the case. Under the circumstances we think we 
should make them pay their own costs in both the courts. The 
defendant will bear his own costs. 





APPELLATE CIVIL 
Before Sir Iqbal Ahmad, Chief Justice, and Mr. Justice Pathak 


KARAM HUSAIN (DECREE-HOLDER) v. MOHAMMAD KHALIL 
(JupGMENT pEBToR)* 


Debt Redemption Act (Local Act XIII of 1940), section 4—Creditor not 
entitled to proceed against the lanti, agricultural produce or person of 
the agriculturist—Declaration under section 4 (3) whether effective. 


There is no justification, for interpreting the language of sub-section (3) 
of section 4 of the: U. P. Debt ‘Redemption. Act in a manner 
which would result in creating an exception not warranted by the language 
of the statute and it is not permissible for the courts to say that the said 
sub-section would not apply to cases where it would be superfluous to make 
a declaration. As such, it cannot be laid down that section 4 of the 
above Act will not apply to the case of a mortgage decree, where the 
Personal remedy against the mortgagor was time barred on the date of the 
suit and the mortgaged Property was neither land nor agricultural 
produce. 

Mr. Mukhtar Ahmad, for the appellant. 

Mr. Mushtaq Ahmad, for the respondent. 

The judgment of the Court was delivered by: 

PatHak, J.:—This appeal raises a question of the interpreta- 
tion of section 4 of the U.P. Debt Redemption Act, XII of 
1940. The decree-holder who is the appellant obtained a 
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decree on foot of a mortgage in suit No. 41 of 1938 against 
the respondent. The property mortgaged consisted of a house 
and land appurtenant thereto situate within the limits of the 
Notified Area Committee, Basti. It is noteworthy that on the 
date of the suit the personal remedy of the creditor was barred 
by time. The decree-holder put the decree in execution, and, 
the judgment-debtor being an agriculturist within the meaning 
of the U. P. Debt Redemption Act, the decree-holder made 
a declaration in accordance with section 4 of that Act that 
he would not execute the decree against the land, agricultural 
ptoduce or person of the judgment-debtor. Thereupon the 
judgment-debtor made an application for amendment of the 
decree under section 8 of the Act. The’ decree-holder opposed 
the application for amendment filed, by the judgment-debtor on 
the ground that by reason of the declaration made by him in 
accordance with section 4 of the Act, the amendment application 
was not maintainable. The reply of the judgment-debtor to 
this contention was that the declaration was ineffective and 
inoperative, inasmuch as the decree did not affect the land, 


“agricultural produce or person of tHe judgment-debtor. Thus 


the issue between the parties resolved. itself into the question 
whether section 4 will apply to the case of a mortgage decree, 
where the personal remedy against the mortgagor was time-barred 
on the date of the suit and the mortgaged property was neither 
land nor agricultural produce. The learned Civil Judge upheld 
the contention of the judgment-debtor and directed amendment 
of the decree in accordance with section 8 of the U. P. Debt 
Redemption Act. It is necessary at this stage to quote the relevant 
portion of section 4 of that Act: 


“(1) The provisions of this Act shall not apply to a suit for the 
recovery of a loan from an agriculturist where the creditor declares 
in accordance with the provisions of sub-section (2) that if a decree 
is passed in his-favour either for the whole or part of the claim such 
decree shall not be executed against the land, agricultural produce 
or person of such agriculturist. 

(2) The declaration mentioned in sub-section (1) shall in the case 
of a suit pending at the commencement of this Act, be made at any 
time before the decision of the suit, and in the case of a suit insti- 
tuted after the commencement of this Act, in the plaint. 

(3) No decree recoverable from an agriculturist shall be amended 
under the provisions of this Act if the creditor declares that such 
decree shall not be executed -against the land, agricultural produce 
or person of such agriculturist.’* *- 
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While conceding that section 4, sub-section (3) applies to every 
kind of decree against an agriculturist, the learned Civil Judge 
held that “in every case to which the application of this provision 
is sought the creditor must have the right to proceed against the 
land, agricultural produce or person of the agriculturist, concer- 
ned”, ; 

Before examining the reasoning of the learned Civil Judge 
and the soundness or otherwise of his conclusion, one aspect of 
the case calls for serious notice. In the latter part of the judg- 
ment, he referred to the case of Bishambhar Nath vy. Radhe Shiam 
Seth (1). In that case, an application was made for the amend- 
ment of a mortgage decree under section 8 of the U. P.. Debt 
Redemption Act. ‘The decree-holder gave a declaration under 
section 4, sub-section (3) and it was contended on behalf of 
the judgment-debtor that section 4, sub-section (3) did not 
apply to a mortgage decree in which the mortgaged property 
was other than land in a mahal. This contention of the judg- 
ment-debtor was based upon the argument that in the case of a 
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mortgage where the mortgaged property was other than land in ° 


a mahal, the mortgage decree could not be executed against the 
land, agricultural produce or person of the mortgagor and, there- 
fore, the declaration under section 4, sub-section (3) would be 
ineffective. Ganca Natu, J., ruled that section 4 applied to all 
classes of decrees and he repelled the contention of the judgment- 
debtor with the result that the mortgage decree was not amended. 
In our opinion, the point in issue in the present case was precisely 
the point which was decided in that ruling. In that case, there 
was a.definite pronouncement made by this Court that section 
4 was not restricted, in its application, to decrees executable 
against the land, agricultural produce or person of an agriculturist, 
It is a matter of surprise that the learned Civil Judge arrived at 
his decision in the teeth of this clear decision of this Court. 
The way in which he has discussed that tuling in his judg- 
ment betrays a lack of appreciation either of the impropriety of 
not following the decisions of this Court or of the principles 
which guide the application of judicial precedents. It is the 
bounden duty of the Judges of courts subordinate to this Court 
to implicitly follow the decisions pronounced by this Court and 
we deprecate any attempt on ‘their part to criticise them or to 
réfuse to follow them. “The rule ‘that every Subordinate Judge 
QYLR. fest an doc-: 
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- js, in duty bound, loyally te accept the rulings of the High Court 


to which he is subordinate .is.a well-recognized tule, to which 
attention has been called by this. Court on a number of 


Mobtomad occasions. In the case of Emperor v. Deni (1), Srantey, C.J., and 


Khali) 


Burxirr, J., had to consider the genesis of this rule at. some 
length and in the course of their judgment, they remarked that 
the Judge of a subordinate court, however, brilliant and well- 
trained a lawyer he may be, is not entitled to assume the powers 
of an appellate court or to refuse to follow the decision of the 
High Court to which his court. is subordinate, and that it is the 
duty of every Subordinate Judge to accept loyally the rulings of 
this Court unless and until they have been overruled by a higher 
tribunal. In our judgment, the learned Civil Judge has deviated 
from this rule and it is a matter of regret that he has tried.to cover 
the. departure from it by an attempt to distinguish the ruling of 
this Court. The ground of distinction relied upon by him was 
that the- reported decision was founded on a consideration of 
section 21 of the Debt Redemption Act and.that the aspects of 
the case, on consideration of which he arrived at his conclusion, 
were not presented before the High Court. No authority is 
necessary for the proposition that a judicial precedent of a higher 
court does not cease to be binding upon subordinate courts 
merely because all the relevant reasons in support of or against 
the view taken by the higher court are not mentioned in the 
judgment or the actual decision is based upon a reason which. 
does not appeal to the subordinate courts. 


To advert to the point in controversy in the appeal, it appears 
to us that the decision of GANca Natu, Js laid down the law 
correctly. The only argument that we have to examine is 
whether the supposed futility of a declaration that the decree 
shall not be executed against the land, agricultural produce or 
person of an agriculturist. In a case where the personal remedy 
is barred by limitation and the mortgaged property does not 
consist of the land and agricultural produce would affect and 
control the meaning of sub-section 3 of section 4. The language 
of the statute is plain and unambiguous, and the question is 
whether it is permissible for the courts to engraft an exception 
upon the rule by saying that sub-section 3 of section 4 would not 
apply to cases where it would be superfluous to make a declara- 
tion. The rule of interpretation. applicable to such cases is thus. 

WY /10NBA:T 1B. 98-All. 62.” 
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stated by Maxwell in his Treatise on the Interpretation of 
‘Statutes (7th edition, page 3): 

“The legislature must be intended to mean what it has plainly 
expressed, and consequently there is no room for construction, it 
matters not, in such a case, what the consequences may be. Where, 
by the use of clear and unequivocal language capable of only one 
meaning, anything is indicated by the legislature, it must be en- 
forced, even though it be absurd or mischievous. The underlying 
principle is that the meaning and intention of a statute must be; 
collected from the plain and unambiguous expressions used therein 
rather than from any motions which may be entertained by the 
court as to what is just or expedient. If the words go beyond what 
was probably the intention, effect ‘must nevertheless be given to 
them. They cannot be construed, contrary ‘to their meaning, as 
embracing or excluding cases merely because no good reason appears 
why they should be excluded or embraced. However unjust, arbi- 
trary or inconvenient the meaning conveyed may be, it must receive 
its full effect. When once the meaning is plain, it is not the prov- 
ince of a court to scan its wisdom or its policy. Its duty is not to 
make the law reasonable but to expound it as it stands, according to 
the real sense of the words.” 

“The intention of the legislature in ‘enacting section 4 was to 
deny to a debtor the benefits of the Act where the creditor 
guaranteed to him immunity in respect of his land, agricultural 
produce and his person. The Snterpretation which we are 
inclined to put upon the section does not affect, to any extent, this 
immunity and no injustice is involved. in this interpretation. 


It cannot be denied that if-in a decree the land and agri- 
cultural produce are mortgaged along’ with other kinds of 
properties belonging to an agriculturist, sub-section 3 of section 
4 would be applicable. It is not reasonable to suppose that the 
result should be different in a» case where the properties mort- 
gaged are other than land or agricultural produce. We cannot 
attribute an intention to the legislature that where there is no 
danger involved to the debtor’s land, agricultural produce and 
person by reason of the fact that the personal remedy is barred 
and the land and agricultural produce are not mortgaged, the 
legislature should have conferred benefits upoh the debtor under 
the Act, while if the creditor guaranteed immunity to him in 
respect of his land, agricultural produce and person where it was 
open to the creditor to proceed against the debtor, his land or 
agricultural produce, he should lose all benefits thereunder. For 
these reasons we do not feel justified in interpreting the language 
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of sub-section 3 of section 4 in a manner which would result in 


‘creating an é&ception not warranted by the plain language of 


the statute and we hold that sub-section 3 of section 4 will apply 
to the present case. 

For the reasons indicated above, we are of opinion that the 
judgment of the lower court is incorrect and must be reversed 
and we, therefore, allow the appeal with costs and dismiss the 
application for amendment of the decree in question. 





REVISIONAL CIVIL 
Before Mr. Justice Pathak 


RAM NATH BHUJ (Appuicanr) v. RAM LAL AGRAHRI 
(Opposite PaRTy)* 

Agriculturisty Relief Act (XXVII of 1934), section 12-—Application for 
redemption dismissed for failure to deposit money-—-Whether second 
application could be filed—Civil Procedure Code, section 11. 

An application by'a mortgagee for redemption ‘under section 12 of the 
Agriculturists’ Relief Act stood dismissed betause he failed to deposit the 
money within time. A second application’ by the same party under sec- 
tion 12 was subsequently made. “Heid that there was no bar to such appli- 
cation by way of res judicata. : : 

Mr. S. N. Katju, for the applicant. 
Mr. §. N. Verma, for the opposite party. 
The following judgment was delivered by: 


Patuak, J.:—This is a revision against an appellate order 
of the Additional District Judge of Basti by which he allowed 
redemption of certain mortgaged property, modifying the order 
of the learned Additional Munsif of Bansi, who allowed the 
application under section 12-of the U. P. Agriculturists’ Relief 
Act filed by the opposite party to this revision Against the 
applicant. : d 

It appears that prior to the institution of this application 
under section 12 of the U.,P. Agriculturists’ Relief Act the 
Opposite party had filed, on an_ earlier occasion, another 
application under the same provision of the U. P. Agriculturists” 
Relief Act which was decided on 8th May, 1942. It further 
appears that the mortgagor did not make the necessary deposit 
within the time allowed by the court and under the terms 





sion No. 518 of 1944, from an order of Bind Basni Prawd, Addiional 
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of the order of the court, the said application was deemed. to be 


dismissed. 


The only point argued before me by learned counsel for the 
mortgagee applicant in Support of this revision is that the previous 
decision on the application under section 12 of the U. P. 
Agriculturists’ Relief Act operated as res judicata and barred 
the present application which has given rise to this revision. 
This contention was Taised before the learned Additional 
District Judge without Success. It is reiterated before me. 
But I do not feel inclined to entertain it; firstly upon the ground 
that a wrong decision on a question of res judicata is no ground 


and secondly because I am not satisfied that the decision of the 
learned Additional District Judge is erroneous. 


It is well settled that unless there is a decree involving a 
decision that the mortgagor's right to redeem was extinguished, 
such a decree cannot operate by way of res judicata so as to 
prevent the court under section ‘II of the Code of Civil Procedure 
from trying a second redemption suit [see the-decision of their 
Lordships of the Privy. Council in Raghunath Singh vy. Mst. 
Hansraj Kunwar (1)]. I do not see any reason why this principle 
should not apply to applications under section 12 of the U. P. 
Agriculturists’ Relief. Act...) Mr. Katju has argued that section 
12 of the U. P. Agricultutists* Relief Act is a special remedy 
created by statute and ‘could not be availed of twice. 1 have 
examined the language of the relevant sections of the U. P. 
Agriculturists’ Relief Act and I find myself in agreement with 
the argument of Mr. S. N. Verma, learned counsel for the 
Opposite party, that the Provisions of section 12 of the U. P. 
Agricultyrists’ Relief Act are a mere substitute for an ordinary 
suit for redemption. So far as the applicability of section 11 of 
the Code of Civil Procedure is concerned, I have not been able 
to appreciate the distinction between an application under section 
12 of the U. P. Agriculturists’ Relief Act and an ordinary suit 


. for redemption. No injustice has been done in this case and 


I do not feel inclined to interfere in this revision. The result 
is that this revision is dismissed with costs. 


(D (1984) LL.R. 56 AN Re 


1946 


Sa 
Ram Nath 


yj 


Rem Lal 
Agrabri 


1946 


January, 17 


612 THE INDIAN LAW REPORTS [1946 
FULL BENCH 


Before Sir Iqbal Ahmad, Chief Justice, Mr. Justice Verma, Justice Sir 
Henry Braund, Mr. Justice Wali-ullah and Mr. 
Justice Mathur 
SRI GOPAL anp orsers (DEFENDANTS) v. JANAK DULARI 
(PLAINTIFF)* 

Hindu Women’s Rights to Property Act (XVII of 1937), section 3(2), 
(3)—Partition—Death of mother-in-law before passing of final decree— 
Whether widow’s share affected thereby. 

A Hindu widow sued for partition of her share in the family pro- 
perty under the Hindu Women’s Rights to Property Act and a preliminary 
decree for partition awarding one-fifth share was passed in her favour. 
Before the passing of the final decree however, the -widow’s mother-in-law 
who had also been awarded a 1/5th share died. Thereupon the widow 
claimed that her share be declared to be 4th instead of 1/5th. Held that 
the widow was entitled to 4th share in the family property. 

Held further that even though a mother is entitléd to a share on pat- 
tition it is well settled that no right to such a share is conferred upon her 
by a mere severance of the joint status of the family, and that she be- 
comes entitled to a share only when the members of the joint family divide 
the family estate between: themselves by metes and bounds. 

Sir Tej Bahadur Sapru, Dr. N. P. Asthana, Messrs. T. N. 

Sapru, J. N. Takru and S. G. Ghosh, for the appellant. 

Messrs. P. L. Banerji and S. N. Katju, for the respondent. 

The judgment of the Court was delivered by: 

IgpaL Auman, C.J.:—This is a defendants’ appeal against 
an amended preliminary decree in a partition suit and arises under 
the following circumstances: . 


One Annumal died leaving four sons and a widow as would 
appear from the following pedigree: 


ANNUMAL = Mst. DAROPDI (defendant 3) 
| 


! { 
Shiam Ll] = Ram Rm Kishore = ’ Bri Gopal Bharat K sh re 
-Ka'i (widow) (wii>w) Janak {defende nt 1) {defendant 2) 
(defenda t no. 5) Dulari (plaintiff) 


Sant Kumar (defendant 4.) 








I 
Shanti Dev'. Ram Kali. 
Of the four sons of Annumal, Shiam Lal died first leaving 2 
son named Sant Kumar, and thereafter Ram Kishore died on 








—__—_————_ of 1. K. Dar, Civil Judge of Bareilly. 
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26th July, 1937, leaving his widow Janak Dulari plaintifi- 
respondent and certain daughters. It is common ground that till 
the date of the death of Ram Kishore the family was a joint Hindu 
family. After the death of Ram Kishore, Janak Dulari filed 
a suit for partition on 15th September, 1937, impleading Sri Gopal, 
Bharat Kishore, Mst. Daropdi, Sant Kumar and Ram Kali as 
defendants 1 to 5 respectively. Ram Kali was impleaded as a 
defendant simply because her name was entered as against some 
items of the property for her consolidation and this fact is im- 
material for the decision of the present appeal. 


The suit for partitiom was brought by Janak Dulari on the 
allegation that she was entitled to claim partition by virtue of 
the provisions of the Hindu Women’s Rights to Property Act 
(XVIII of 1937). She claimed that she was entitled to a one- 
fourth share in the family property. The provisions of the said 
Act that are relevant for the purposes of the present appeal are 
contained in sub-sections (2) and (3) of section 8 of the Act which 
run as follows: . 

“(2) When a Hindu governed by any school of Hindu law other 
than the Dayabhaga school or by customary law dies having at the 
time of his death an interest ‘in a Hindu joint family property, his 
widow shall, subject to the provisions of sub-section (3), have in the 
property the same interest as he himself had. 

(3) Any interest devolving on a Hindu widow under the provisions 
of this section shall be the limited interest known as a Hindu 
Woman's estate, provided however that she shall have the same right 
of claiming partition as a male owner.” 

The defendants contested the suit inter alia on the ground 
that Mst. Daropdi, the mother of Ram Kishore, was, on partition, 
entitled to a share equal to that of the sons, and, as such, Janak 
Dulari was entitled only to a one-fifth and not to a one-fourth 
share. .This contention of the defendants was, as it was bound 

to be, given effect to by the trial court and a preliminary decree 
for partition awarding one-fifth share to Janak Dulari in the 
family property was passed on 2Ist March, 1940. Thereafter 
proceedings for the preparation of the final decree commenced 
and during the progress of. those proceedings Daropdi died on 
14th June, 1940. Janak Dulari then on 15th July, 1940, filed 
an application for amendment of the plaint praying that the name 
of Mst. Daropdi be removed from the array of the defendants 
and that her share be declared by the preliminary decree to be 
one-fourth inctesd nf ane Lith Oo The. weet erat mf tt 
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was jae by: the defendarits who maintained that as Janak 
Dulari was not an ‘heir of ‘Daropdi, she was not entitled to get: 
anything out of the share to which Daropdi was declared entitled 
by the preliminary decree.” The defendants further alleged that. 
Daropdi continued to live jointly with them, and, as such, they 
were entitled to her one-fifth share as it had not yet been parti- 
tioned. These contentions of the defendants were overruled by 
the court below and that court held that ‘“‘on account of the death 
of Mst. Daropdi the share of the plaintiff has increased to one- 
fourth in place of one-fifth” and ordered that the preliminary 
decree and all other “relevant papers” on the record be amended 
accordingly. The preliminary decree was, therefore, amended 
by declaring Janak Dulari’s share as one-fourth and it is against 
this amended. decree that the appeal is directed. It may be 
mentioned here that originally the appeal was filed in this Court 
as a first appeal from the order directing amendment of the 
preliminary decree but, on application filed by the appellants 
and on the deficiency in the court fee on the memorandum of 
appeal being made good, the first.appeal from order was converted 
into a regular first appeal against the amended decree. 

It was contended by the appellants’ counsel that Janak Dulari 
must be deemed. to have separated from the rest of the family 
when she filed the suit for partition and accordingly Daropdi’s 
one-fifth share in the family property passed on her death to the 
defendants by right of survivorship, and, as such, Janak Dulari 
remained entitled only to one-fifth share. In our judgment this 
contention is without force. 


It is not, and cannot be, disputed that, by virtue of the pro- 
visions of sub-sections (2) and (3).of section 3 of the Hindu 
Women’s Rights to Property Act, on the death of Ram Kishore. 
Janak Dulari became entitled to the same interest in the family 
property as Ram Kishore had at the time of his death and that 
she was entitled to claim partition of that interest. On the date 
of his death Ram Kishore’s interest in the family property, as one 
of the four sons of Annumal, was to the extent of one-fourth and 
Janak Dulari, therefore, on Ram Kishore’s death, acquired that 
interest and could claim partition of that interest. It is equally 
manifest that, on partition between the sons, a share equal. to 
that of the sons has to be allotted to the mother and it cannot be 
disputed that. if division of the property had actually taken place 
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set apart for Daropdi and in that event Janak. Dulari could get. gee 
only a one-fifth share. But, as stated before, Daropdi died during “Bri Gopal” 
the pendency of the partition suit and before the passing of the > 
final decree. It is this fact which, in our judgment, entitled  Dutari 
Janak Dulari to a one-fourth share in the family property when 
the actual division takes place. : 

Even though a mother is entitled to a share on partition, it 
is well settled that no right to such a share is conferred upon her 
by a mere severance of the joint status of the family, and that 
she becomes entitled to a share only when the members of the 
joint family divide the family estate between themselves by metes 
and bounds, vide Beti Kunwar v. Janki Kunwar (1), and 
Pratapmull Agarwala v. Dhanabati Bibi (2). In the case before 
us Daropdi died before the preparation of the final decree and 
before the partition had been effected by metes and bounds. 
Daropdi, therefore, did not becoMe entitled to any share in the 
family property. That being so, Janak Dulari’s share in the 
family property remained one-fourth and this is what has been 
declared to be her share by the amended preliminary decree. 
That decree is, therefore, perfectly correct and this appeal must 
fail. 

We may observe that the question as to what would have been 
the effect on the respective rights of the parties on Daropdi’s 
death, if she had died after actual division had taken place, does _ 
not arise ip, the, present case, and, as such, we. refrain. from 
expressing, any. ppiniqn, on.ithat. point 

The appeal: 18, dismissed with: costs. 

REVISIONAL CIVIL 
Before Mr. Justice Verma and Mr. Justice Hamilton 
BHOLA (Derenpant) v. RAMRATI (Piawrire)* January. 1 


Provincial Small Cause Courts Act (IX of 1887), section.17 as amended by 
Act IX of 1935—Application to set aside an ex parte decree—Applica- 
tion for filing security—When to be made—Requisites of the section— 
Limitation Act (IX of 1908), article 164. 

The intention of the Legislature is that an application for setting aside 

an ex parte decree passed by a court of small causes—besides being re- 

quired to be filed within limitation—should not be treated as a competent 








*Civil Revision No. 371 of 1944, from an order of Harnath Prasad Asthana, Judge, 
Small Cause Court, Allahabad, dated the 24th of July, 1944. : 
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application until the applicant has either deposited the decretal amount 
in court or has furnished such security for the performance of the 
decree as the court may direct and that such direction must be obtained 
by means of an application which has not been filed subsequent to the 
filing of the application for setting aside the ex parte decree. 

Held further that the provisions of a statute must always be held to be 
mandatory unless the statute leaves discretion to the court. This being 
so there can be no question that an applicant for the setting aside of an 
ex parte decree in a small cause has to comply with the proviso to section 
17 (1) of the Provincial Small Cause Courts Act, although too literal 
an interpretation of the proviso will not be possible in every case. 

Mr. V. D. Bhargava, for the applicant. 

Mr, R. B. Pandey, for the opposite party. 

The judgment of the Court was delivered by: 

VeRMA, J.:—This revision petition originally came up for 
hearing before our brother Braunp and, he having expressed the 
opinion that the case involved a question ‘of law of sufficient 
importance to justify its being heard by a Bench, specially as 
there. were decisions which appeared to lay down divergent views, 
the case has been laid before us. 

The facts are these. The opposite party, Mst. Ramarati, 
instituted a suit—No. 1182 of 1942—in the court of small causes 
at Allahabad against one Bindeshri and. his son, Bhola, for the 
recovery of a certain sum of money which she alleged was due 
to her on account of the rent of a certain house. The suit came 


. up for hearing on the 13th of November, 1942, and, the defendants 


being absent, it was decreed ex parte. On the 20th of April, 
1944, Bhola, who was the second defendant in the suit, filed two 
applications in the court of small causes. In one of these 
applications—No. 16C on the record—he stated that, along with 
that application, he was filing another application praying that 
the ex parte decree be set aside and that he was not able to 
deposit cash security at that time. He accordingly prayed that 
the court might permit him to furnish the: personal security 
of one B. Ganga Prasad. In the second application—No. 17C 
on the record—he prayed ‘that, for the reasons stated in the 
affidavit filed along with the application, the ex parte decree 
passed on the 13th of November, 1942, be set aside and the 
suit be heard afresh. The material statements made in the 
affidavit were that the summons had not been duly served 
on him, that he had had no knowledge of the suit and that he 
had come to know of the ex parte decree on the 17th of April, 
1944, when the court amin had gone to his -house to attach his 
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property in execution of the decree. In the order-sheet an order 
was entered on that date stating that an application for. setting 
aside the ex parte decree had been filed and that it should be 
put up on the 4th of May, 1944, with an office report. On the 
margin an entry was made in these words: “Application for 
filing security bond”. On the 4th of May, 1944, the court passed. 
an order directing notice to issue to the opposite party and fixing 
the 21st of July, 1944. It will-be noticed:that both these orders 
were on application No. 17C. The application for permission 
to furnish the personal security of B. Ganga Prasad was put up 
before the court on the 2Ist of April and the learned Judge 
ordered that it should be put up with the record. It was not 
until the 8th of May, 1944, that the matter was put up before 
him again and he wrote the following order on the application : 
“Security of property may be given. Personal security will not 
be accepted.” Bhola, apparently being able by this time to raise 
sufficient funds to enable him to furnish cash security, offered, on 
. the 12th of May, 1944, the necessary amount in cash by means 
of a tender as prescribed by the rules. The tender was accepted 
and the money was deposited in the treasury on the 16th of May, 
1944. The case came up for hearing on the date fixed, viz. 
the 21st July, 1944, and the learned Judge, after hearing the 
arguments of the parties, reserved judgment. On the 24th of 
July, 1944, judgment was ‘pronounced-and the application praying 
that the ex:parte:decrée: be :set: aside, :i.¢.; application No. 17C, 
was dismissed on the ground that, the:’' secunity’ having: been 
furnished on the 12th of May, 1944, and not at the:time of the 





presentation of the application for setting aside the: ex- parte 


decree, No. 17C on the 20th of April, 1944, the applicant must 
be deemed to have failed to comply with the terms of the proviso 
to. section 17(1) of the Provincial Small Cause Courts Act and 
that therefore the application could not be entertained although 
the cash security had been furnished withiri the period of limita: 
tion prescribed for making such an application. Bhola has filed 
this revision petition against that order. 

From the facts stated above certain points emerge which must 
be noted. “They are as follows: 

(1) The two applications having been filed-on the same day, 
it is open to the petitioner to contend—particularly in view of 
the order in which the applications are numbered-on the record—- 
that his application for permission -to give security for the per- 
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fotmance of the decree instead of depositing the amount shown 
in the ex parte decree as being due from him (to be hereafter 
referred to as the application for permission), was a “previous 
application” within the meaning of the proviso to section 17(1) 
of the Act. 

(2) It was no fault of the petitioner that the court did not at 
once take into consideration the application for permission and 


pass orders thereon but kept it pending for a number of days. 


It is possible that, owing to congestion of. work in the courts 
below, they are not able to pass orders immediately even on 
applications which ought to be disposed of at once. ‘The fact 
remains, however, that litigants presenting such applications are 
not to blame for that. It is probable that litigants, realising 
that delay is likely to occur, consider it safe to file the application 
for setting aside the ex parte decree also on the same date on 
which they file the application for permission as they are 
apprehensive that orders on the application for, permission may 


not be passed until after the expiry of the period. of limitation . 


prescribed for presenting the application for setting aside the ex 
parte decree. 

(3) The petitioner deposited the necessary amount of money 
almost immediately after the court passed its order on the applica- 
tion for permission, and within the period of limitation. 

' (4) The court having ordered on the application for setting 
aside the ex parte decree that notice do issue to. the opposite party, 
it is open to the petitioner to contend that there was no reason 
for him to suppose that another application for setting aside the 
ex parte decree should be filed when the money was deposited. 

The court below has based its decision on the judgment of 
our brother MuLia in Jagdamba Prasad y. Ram Das Singh (1). 
In that judgment our. brother Mutta referred to four single 
Judge cases of this Court, apart from certain cases of other courts, 
two having been decided by himself, viz., Narain Das v. Radha 
Kuar (2) and Mohan Lal v. Sohan Lal (3), one by Tuo, C.J. 
viz{ ‘Qabul Singh v. Jai Prakash, (4) arid one by Coutster, J., 
viz. Ram Dayal.v. Bhagwan Das (5). 

Taking the cases mentioned ‘above in their chronological 
order, the first case which calls for consideration is that of Narain 
Das v. Radha Kuar. Upon an examination of the report of that 

1) LL.R. [1948] Ail. 658. “ALR. 1939 AN. 47=1988 ALJ. 1068. 


rf -A.LR. 1939 All. 77=1988 A.L.J..1058. 4) LLR. [1989] All. 554. 
@®) 1. .R. [i941] All. 589. 


ALL. : ALLAHABAD SERIES 619 


«ase, however, we find that it was concerned entirely with the 
interpretation of section 5 of the U. P. . Agriculturists’ Relief 
Act and that no question under section 17 of the Provincial 
Small Cause Courts Act arose in it. It is possible that the 
learned Judge intended to refer to the case of Murari Lal v. 
Mohammad Yasin which is reported at page 46 of the same 
volume of the All India Reparter but, through an oversight, 
mentioned the case of Narain Das y. Radha Kuar. We shall, 


therefore, deal with the case of Murari Lal y. Mohammad Yasin - 


(1). The defendant, against whom an ex parte decree had 
‘been passed in that case, filed only one application by which 
he prayed that the ex parte decree be set aside. He did 
not deposit the necessary amount in cash but attached a 
security bond to that application. He did not, however, file 
‘any application for permission to give security instead of 
depositing the amount for the recovery of which the ex parte 
‘decree had been passed. The lower court had accepted the 
security bond and had allowed the application for setting aside 
the ex parte decree. The plaintiff accordingly came to this 
Court with a petition for revision, it was upon these facts 
that the learned Judge held that a defendant in a small cause 
against whom an ex parte decree had been passed had, under 
section 17, either to deposit the amount due from him under 
the decree; ‘or-“'to amake..a. previous application to the court to 


obtain the court's direction regarding ..the fling «@f . adequate 


security.” He further observed: “If he fails to make a previous 
application to the court, he cannot later on ask the court to 
show any indulgence to him. {It is not within the power of the 
court now to entertain an application for an order to set aside 
‘an. ex parte decree where it is not accompanied by a. deposit in 
the court of the amount due under the decree from the applicant 
and gO application has been previously made for: obtaining the 
direction of the court .to file a security bond.” The plaintift’s 
revision petition was allowed. It is thus clear. that that case is 
distinguishable from the case before us. There the defendant 
had never filed gn application asking for permission to give 
security instead of depositing the amount in cash, The point 
on which the learned Judge gave his Tuling was whether, under 
the proviso to section 17 as amended by. Act IX of 1935, a separate 
- previous application, for permission to give security instead of 
depositing the decretal amount in cash, ‘Was necessary. 
(1) (1988) ALJ. 1078=A.1.R. 1999 All, 46, 
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The material facts in Mohan Lal v. Sohan Lal were as follows. 
The suit was heard in part on the 26th of November, 1937, and 
the defendant was present on that date. The hearing of the suit 
was again taken up by the next day, that is, on the 27th of 
November, 1937. The defendant and his counsel were absent 
when the case was taken up on the latter date and the court, 
after recording some evidence adduced by the plaintiff, passed 
an ex parte decree. On that very day, immediately after the 
ex parte decree had been passed, the defendant appeared and 
made an application, purporting to be under section 151 of the 
Code of Civil Procedure and praying for an order setting aside 
the ex parte decree. The decretal amount was not deposited 
and no application for permission to give security was _ filed. 
The court treated this application as one under order IX, rule 
13 of the Code and called upon the defendant to explain why 
he had failed to comply with the provisions of section 17 of the 
Provincial Small Cause Courts Act. The matter came up for 
hearing on 16th December, 1937, and the court directed the 
defendant to furnish a personal bond. The defendant filed such 
a bond and the learned Judge of the court of small causes accepted 
it on 20th December, 1937. The case was then taken up on 23rd 
December, and on that date the court granted the defendant’s 
application and set aside the ex parte decree. The _ plaintiff 
thereupon came up to this Court with an application for revision. 
Upon the facts mentioned above, our brother MULLA held that 
the provisions of section 17 of the Small Cause Courts Act had 
not been complied with and that the court below had no jurisdic- 
tion to entertain the application filed by the defendant on 27th 
November, 1937, but declined to entertain the application for 
revision and to interfere with the order of the court below on 
the ground that no substantial injustice had resulted from the 
order complained of. Here also, it will be noticed, thespoint 
was that no application for permission to furnish security instead 
of depositing the decretal amount in cash had beén filed by the 
defendant. Thus the case is of no assistance to the plaintiff 
opposite party before us beyond possibly the fdct that it was 
observed in the course of the judgment that the provisions. of 
section 17 were mandatory. 

In Qabul Singh v. Jai Prakash, the defendant’s application, 
filed on 29th May, 1936. for the setting aside of the ex parte 
yo gg Le Ate tccand ke the caurt of cmall causes on the 
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Bround that it had-not’ been presented within’ the period pres- 
cribed for such’ an application by. the Limitation‘ ‘Act. The 
court had. proceeded on the assumption that the thirty days 
must in all circumstances run from the date of the decree 
and had failed to pay any attention to the words “or, where 


the summons was not duly served, when — the applicant has 


knowledge of the decrée” in article 164 of the Limitation 
Act... "The defendant had filed an affidavit in which he had 
alleged that, he had, had, no knowledge ‘of the decree until the 
day previous, to..the, day. jn which. he had presented his applica- 
tion, that is, until 28th: May; 1936,... The; court. of small causes 
had not considered the affidayit at all. . ‘The defendant deposited 
Security on 2nd June, 1936. The nature of the security, which 
is stated in the judgment to have been deposited, does not appear 
from the report.. The learned Curer Justice held that, in view 
of the statement made in the defendant’s affidavit ‘and: in view 
of what was laid down in article 164 of the Limitation Act (botk 
of which the court below had failed to notice), the application 
had been presented within time. He further held that, the 
security having been. deposited on 2nd June, 1936, the applica- 
tion praying. that, the. ex. parte. decree be set aside must in: law 
be taken to have been presented on. that date, that is, on 2nd 
June, 1936, As; there was the sworn statement of the defendant 
that: he had come to know, of the. decree on 28th May, 1936, the 
application was held to have ‘been, presented well.within time. 
‘Fhe; defendant’s petition in revision was accordingly, allowed and 
the case was remanded for a fresh trial of the suit on the merits. 
Sometime after the judgment had been dictated by the learned 
Cur Justicg, his attention was drawn to the judgment of our 
brother Mutta in Murari Lal v. Mohammad Yasin. The 
learned Cuter Justice expressed the opinion that the. interpreta- 
tion glaced by our brother Mutta on section 17 of the Provincial 
Small Cause Courts Act, as amended by: .Act IX of 1935, -was 
too narrow. e further made these observations: “Prior to 
the amendment there appeared to have been some doubt as to 


whether it was ‘within the competency of the court to extend - 


the time within which the complete application: for the setting 
aside of an ex. parte decree might be made;-in other words, as 
to whether the court could entertain an application for the 
setting aside of an ex: parte decree where. the ‘security was, in 


fact, furnished after the lapse of thirty days from: the-date of ithe. 
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decree or the date of knowledge of the decree.” He finally 


~ expressed his own opinion as to the true interpretation of section 


17 in these words: “In my judgment, provided the application 
is made and the security is furnished within thirty days, there is 
substantial compliance with the provisions of section 17 as 
amended.” 

Ram Dayal v. Bhagwan Das was a case in which the defendant, 
against whom an ex parte decree had been passed on 2nd January, 
1940, filed two applications on 3rd February, 1940, one praying 
that the ex parte decree be set aside and another for permission 
to give security other than cash. The order on the latter applica- 
tion appeared in the order-sheet first and the one on the former 
application was entered after it. The latter application was 
allowed ‘and the court accepted the security bond which the 
applicant offered, and on the former application the order was 
that notice bé issued. The dates on which these various orders 
were passed do not appear from the report. The defendant, on 
13th April, 1940, for some unknown reason, offered’ to deposit 
the decretal amount in cash and, the court having allowed him 
to do so, the amount was deposited on 18th April, 1940. The fact 
of this deposit, however, was obviously irrelevant for the purposes 
of the case. On 20th April, 1940, the court of small causes 
allowed the defendant’s application for setting aside the ¢x parte 
decree, and the plaintiff filed in this Court a petition in revision 
against that order. The plea taken was that the provisions of 
section 17 of the Small Cause Courts Act ‘had not been complied 
with and that therefore the court below had no jurisdiction to 
entertain the application for setting aside the ex parte decree. 
The argument put forward on behalf of the plaintiff petitioner 
was that, although the defendant had filed a separate application 
for permission to give security other than cash, that application 
and the application for setting aside the ex parte decree having 
been filed at the same time, there was no “previous application” 
within meaning of the section, and reliance was placed upon the 
judgment of our brother MuLta in Murari Lal v. Mohammad 
Yasin. Co. ister, J., held that that case was distinguishable from 
the one before him on the ground that in that case there was no 
application at all for permission to furnish security other than 
cash, whereas in the case before him there was such an applica- 
tion. He also held that, on the facts of the case before him—. 
particularly in view of the fact that the entry of the order of 
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the application for permission to give security other than cash 
occupied in the order-sheet an earlier position than the one of 
the order on the application for setting aside the ex parte decree— 
it could “fairly be assumed that the intention of the applicant, 
when preferring the two applications, was that the application 
for permission to file a security bond and. obtain the court’s 
permission should first be taken up by the court”, and that from 


* 


-that point of view it could, in the «learned Judge's opinion. : 


- “reasonably be regarded as a ‘previous application’ such as is 

contemplated by the section”. The learned Judge accordingly 
came to the conclusion that the provisions of the section had been 
complied with. The_plaintiff’s petition for revision was, there- 
fore, dismissed. . The ground: oa which the case of Murari Lal 
vV. Mohammad Yasin was distinguished is noteworthy. 

We come now to the case on: which the court below has relied, 
namely, the case of Jagdamba Prasad v. Ram Das Singh. It may 
be stated at once that the main point about that case which arrests 
attention is that the defendant, against whom an ex parte decree 
had been passed, had filed only one application and that applica- 
tion was for having the ex parte decree set aside. It is true that 
in that application the defendant had added a prayer for permis- 
sion to give security instead of depositing the decretal amount in 
cash. The fact, however, remains that only one application had 
been filed, with the result that there was no application which 
could be described as a “previous application” within the meaning 
of the proviso to the section. Our learned brother, thus, had 
before him the same question as the one he had decided in the 
cases of Murari Lal v. Mohammad Yasin and Mohan Lal v. Sohan 
Lal and decided it in the same way as he had done in those two 
cases. It is noteworthy that he distinguished the case of Ram 
Dayal v. Bhagwan Das on the ground that in that case two applica- 
tions had. been filed, whereas in the case before him only one 
application had heen filed. The case of Jagdamba Prasad v. 
Ram Das Singh is, therefore, clearly distinguishable from the one 
before us, for, as has already been stated, in the present case two 
applications were filed by the defendant. It has not been shown 
to us by the plaintiff-opposite party's counsel in the present case 
that there could be any. valid reason for holding that the applica- 

‘tion for permission was not a “previous application”. 


We do not propose to refer in any detail to the cases decided 
"in other High Courts to which our attention has been drawn. 
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We may, however, refer to the judgment of the learned Cuter 
Juszice of the Bombay High Court in Tarachand Hirachand 
Porwal v. Durappa Tavanappa Patravali (1), which perhaps goes 
further than any other case in interpreting section 17 in favour 
of a defendant applying for the setting aside of an ex parte deeree 
passed against him by a court of small causes, and to the judg- 
ment of KiNG, J., in Puthiottil Chathiyelan Kanna Kurup v. 
Mayimmoli Raman Nayar (2) in which the learned Judge refers 
to two earlier decisions of the Madras Court, viz. Ramkrishna 
Nadar yv. Thirumalai (3) and Uthuman Pillai v, Muhammad 
Usuf (4). i 
It appears to us that, although the Full Bench case of Ram 
Bharose v. Ganga Singh (5), was decided before the proviso to 
section 17(1) of the Provincial Small Cause Courts Act was 
amended by Act TX of 1935, it is of assistance even now. In 
order to make this clear, it is necessary to quote the proviso as 
it originally stood and as it stands after amendment. Before the 
amendment, the material portion of the proviso read as follows: 
“Provided that an applicant for an order to set aside a decree 
passed ex parte .... shall, at the time of presenting his applica- 
tion, either deposit in the court the amount due from him under the 
decrce . - . .. or give (security to the satisfaction of the court for 
the performance of the decree... .. as the court may direct).” 
By the amendment, the words within brackets were removed and, 
for them, the following words were substituted : 


“Such security for the performance of the decree... . as the 
court mav on a previous application made by him in this behalf have 
directed.” 


It will ‘be noticed that the requirement that the decretal 
amount be deposited or security be given by the applicant at the 
time, of presenting his application was there even before the 
amendment. The reason for the amendment was this. Before 
the amendment, the proviso required an applicant to do one of 
two things at the time of presenting his. application, namely, 
either to deposit in court the decretal amount in cash, or to give 
security to‘the satisfaction of the court. “as the court, may 
direct”. The words which we have put within, inverted commas 
gave rise to considerable argument and divergence of judicial 
opinion. An instance of such divergence is to be found in the 


(1) ATR. 1943: Bom. 237. 42) A.T.R. 1943 Mad. 51. 
73. (1988) 69 M.L.T. 791. §.C. A-LR. 1936 (4).(1939) 1 M.L.J.738, S.C. A.L.R. 1939 
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judgments of the leartied- Judges who decided the case ‘Jhabboo 


Misir v. Hawaldar Tewari (1). So far as this Court is concérned, 


the matter was set-at rest by the Full Bench case of Ram Bharose 
v. Ganga Singh. Without entering into the ‘details “of - the 
discussions that used to arise, it may be observed that the proviso; 
as it stood before the amendment, on its plain language, laid 
down that an applicant for the setting aside of an ex parte decree 
had to obtain the direction of the court as ‘to whether he must 
deposit the decretal amount in*éash! or He could furnish security 
and, after obtaining. the court’s ditection, ‘had to deposit the 
amount in cash ‘or'to furnish the ‘security—whichever the court 
directied ‘him to do—at the time df presenting: his application. 
In case‘ the court permitted the applicant to furnish: security: 
instead of depositing the decree money in cash, the security ‘had 
to be to the satisfaction of the court. It'was not quite clear how’ 
the direction of the court had to be’ obtaitied: ‘What has been 
done by the amendment is this that it-hay béen ‘did down that, if 
an applicant ‘wishes to furnish security instead of depositing’ the 
amount in cash, he has first to file an application for permission 
to do so and has then, at the time of presehting‘hiis application for 
setting aside the ex parte’ decree, to furnish’ such security’ as the 
court may direct. “That'thé amendment cannot’ meet all contin- 
gencies and all situations that might arise is ‘obvious. »'Té take’ 
an extreme case, suppose a defendant in a small ¢ausé; against: 
whom an-ex parte decree has been: passed, files, sin. pursuance of 
the terms of the proviso; as: it now stands, dn «application for, 
permission to furnish security on the: very: day on: which :the: 
limitation prescribed by article: 164 of the Limitation, Act: begins: 
to run and waits for the orders of the court’ before filing: his 
application. for setting aside the ex parte decree; ‘Suppose,’ 
further, that-the court omits to pass any orders on: the application: 
for permission for thirty days andthe applicant, finding :himself 
in-a difficult ‘position,: files the application. for setting. aside. the 
ex: barte decree on the last day of limitation, either: with a security’ 
bond (which, let us ‘suppose, is good and’ sufficient in’ every: 
respect) or, taking: the’ view. that he must: await the orders of the 
court, without .a security bond. What’ is to happen in cases of 
this naturé?’ It seems obvious,. ‘therefore, that. too jliteral an: 
interpretation: -of the :proviso will not bé possible in every: case. 
‘The ' infterition -of ithe slégislature ‘i3,: however; quite, clear, and.it) 
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is the dutygpf the courts to administer the law in accordance with 
that intention in the light of the facts of each case. That inten- 
tion is that an application for setting aside an ex parte decree 
passed by a court of small causes—besides being required to be 
filed within limitation—shall not be treated as a competent 
application until the applicant has either deposited the decretal 
amount in court or has furnished such security for the . per- 
formance of the’ decree as the court may direct, and that such . 
direction must be obtained by means of an application which 
has not been filed subsequently to the“filing of the application 
for setting aside the ex parte decree. A difficulty will arise in a 
cape of the nature mentioned above, that is, where the court 
delays passing orders on the application for permission until after 
the expiry of the period of limitation prescribed by article 164 
of the Limitation Act, and the applicant files the application for 
setting aside the decree within the period of limitation: but 
without either depositing the decretal amount or furnishing 
security within that period. It can be contended by the applicant 
that he was prevented from depositing the amount or furnishing 
security by the delay made by the court in passing orders on the 
application for permission and that he should not be prejudiced 
thereby. .No such question, however, arises in the case before 
us! and. we do not, therefore, consider it necessary to express any 
opinion thereon. 

The facts of ‘the jetaen case are clear and do not present any 
difficulty. As has already been: stated; the petitioner filed both 
the applications on the same day and there: is no reason to suppose 
that the application for permission was not a “previous applica- 
tion”; or to put it in the language employed by Coxttster, J. 
in Ram Dayal v. Bhagwan Das, there are ‘circumstances on the 
basis of which it may fairly be assumed! that the. intention of the 
petitioner, when preferring the two applications, was that the 
application for permission should fitst be taken up by the court. 
The court did not pass orders.for some ‘days but, fortunately for 
the petitioner, it did dispose. of the application sometime before 
the limitation for the application to set aside the decree was to 
expire. ‘We then have the facts that the petitioner, instead of 
furnishing the security directed by the court, deposited the decretal 
amount in cash and that he did so well within limitation. There- 
fore, the utmost that can be said against the petitioner is that his 
application for setting aside the ex parte. decree was not a 
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<ompetent or complete application until the date on which he 
tendered.the decretal amount in court, as was held in the Full 
Bench case of Ram Bharose y. Ganga Singh and in the case of 
Qabul Singh v. Jai Prakash: but it must be held that by that date 
he had fully complied with the proviso to section 17(1) of the 
Small Cause Courts Act. That having taken place within 
limitation, there is nothing against the petitioner. There is also 
the further fact in the present case that the court had ordered 
notice to issue on the application to set aside the decree. 

We note that in the case of Qabul Singh v. Jai Prakash the 
learned Cuter Justice did not accept the contention that under 
the proviso to section 17(1), as it now stands, it is necessary for 
the applicant to file two applications and that the application for 
permission to furnish security, instead of depositing the decretal 
amount in cash, has to be a “previous application”. As no such 
point arises in the case before us, we do not consider it necessary 
to express any opinion on it. 

We should also like to make it clear that we must not be taken 
to be committed to the view that, where the two applications, 
one for permission to furnish security other than cash and the 
other for setting aside the decree, are presented at the same time, 
the determination of the question whether the application for 
permission to furnish security was a “previous application” 
depends entirely on the positions in the order-sheet Occupied by 
the orders on the applications (as was the case in Ram Dayal v. 
Bhagwan Das), or on the numbers put by the office of the court 
on the two applications (as is the case here). In Ram Dayal v. 
Bhagwan Das the positions of the two orders were favourable to 
the petitioner and Cotuster, J., did not think it necessary to 
consider what would happen if the reader of the court had chosen 
to enter the order on the application for setting aside the decree 
first. Similarly, in the present case the numbers put by the office 
of the court below are sufficient for our purpose and we do not 


consider it necessary to say what our decision would have been ; 


if the applications had been numbered in the reverse order. 


There has been some discussion as to whether the provisions 
of section 17(1) of the Provincial Small Cause Courts Act are 
mandatory. In our judgment, no such question really arises. 
The provisons of a statute must always be held to be mandatory 
unless the statute leaves a discretion to the court. There can 
be no question that an applicant for the setting aside of an 
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ex parte decree in a small cause has to comply with the proviso: 
to section 17(1) of the Provincial Small Cause Courts Act. The 
only question that arises is whether, on the facts of each particular 
case, the applicant has substantially complied with the require- 
ments of the proviso. If the language of a section in a statute 
is such that a litigant, for no fault of his own, may, in certain 
circumstances, be unable to comply with the strict letter of the 
section, the courts can only require him to comply with the 
spirit of the section and to act in a manner which is in accordance: 
with the intention of the legislature. 


For the reasons given above, we allow this petition in revision. 
set aside the order of the court below and grant the petitioner’s 
application for setting aside the ex parte decree that was passed 
against him on the 13th of November, 1942. The said decree 
is set aside and the case is sent back to the court below with the 
direction that it shall proceed to try the suit in accordance with 
law. 


The petitioner will get his costs of these proceedings in both 
the courts. 


APPELLATE CIVIL 
Before Justice Sir Henry Braund and Mr. Justice Pathai: 
BACHIA MISTRI (Opposite party) v. SHANTI (APPLICANT)* 


Workmen’s Compensation Act (VIII of 1923), sections 2 (1) (n), 5, schedule 
I (viii)~—Employment of a person of a casual nature—Whether he 
can be a Workman—Whitewashing of walls and ceiling of a building 
--Whether amounts to an employment in the “ repair” thereof--The 
words “employment ... on monthly wages” explained. 


Held that the whitewashing of the walls and ceiling of a building 
constitutes an employment in the “repair” thercof. 


Feld further that in order to take a person out of the definition of 
workman what is required is that his employment should be both of a 
casual nature and that it should be otherwise than for the purposes of the 
employer’s trade or business. 


Held also that the real meaning of the words “ employed .... om 
monthly wages not exceeding three hundred rupees” is that the employ- 
ment must be at such a rate of wages as on a monthly basis would not 
amount to more than.300 rupees, and it would not, for the purpose of 
carrying out the intention of the Act, r-ake the Jeast difference whethcr. as 
a means of payment, he were paid dity, weekly. monthly or even yearly. 
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Mr. N. D. Pant, for the appellant. 

Mr. L. M. Pant, for the respondent. 

The judgment of the Court was delivered by: 

Braunp, J.:—This is an appeal which raises a short but 
interesting point under the Workmen’s Compensation Act. 

The only question raised by the appeal is whether the deceased 
man, whose name was Parma, was a “workman” within the 
meaning of section 2(1)(n) of the Workmen’s Compensation Act, 
1923, as subsequently amended. 

The facts are very short. The appellant Bachia is a Mistri 
who carries on a contractor’s business. So far as this particular 
case is concerned, it is only relevant to notice that he had -a 
contract to carry out the annual repair and whitewashing of 
the District Board Hospital at Almora. It is common ground 
that for the purpose of fulfilling this contract the workman 
Parma was engaged by Bachia for some ten or twelve days. We 
have little or no other evidence as to what the employment of 
Parma had been before or was after his engagement on_ this 
contract, except that one witness has said that ‘He did not work 
continuously, but only as required”, while another witness has 
said that ‘‘He did not work in any fixed place but wherever he 
was employed”. 

In the course of his employment with the appellant Parma 
fell off a ladder while whitewashing the ceiling and walls of the 
hospital and he died as a result of this fall. The respondent is 
his daughter and she has been awarded a sum of five hundred 
and fifty rupees by way of compensation. 


The definition of a workman is contained in section 2(1)(n) 
of the Act and so far as material is this: 


“(n) “Workman” means any person (other than a person whose 
employment is of a casual nature and who is employed otherwise 
than for the purposes of the employer’s trade or business) who is 

. (ii) employed . . . . on monthly wages not exceeding three 
hundred rupees, in any gach capacity as is specified in Schedule 
Tl. 


Turning to schedule II, the appropriate heading of it - is 


heading (viii) which qualifies as a workman any person who is. 


“employed in the construction, repair ‘or demolition of” . . . 
certain buildings and other things. 

The first question that arises is whether the whitewashing of 
the walls and ceiling of the hospital, in which Parma was engaged 


1946 


7 Bachai 


Mistr: 
we 
Shanti 


1946 


630 THE INDIAN LAW REPORTS [1946] 


when he fell off the ladder, constituted an employment in the 


“Bechai  Fepair” of the hospital. That question might have been a 


Mistri 
cs 
Shanti 


more difficult one than it is to answer had we not had for our 
guidance the benefit of certain English decisions which are 
practically on all fours with the present case. We do not 
propose to refer to them at length except to say that as recently 
as May 1945 the case of Beriman v. The London and North- 
Eastern Railway. Company (1) was decided by the English Court 
of Appeal on facts materially similar to the present facts. The 
case there was one in which a workman was engaged at the time 
he met with his accident in oiling the permanent way of an 
English Railway. It fell to be considered whether he was “‘re- 
pairing” the permanent way and it was held that the word 
“repair” was wide enough to cover a process which constituted 
the maintenance of the permanent way. Reference was made in 
the course of this case to other decisions and particularly to the 
authorities of Dredge v. Conway Jones & Co. (2) and Hoddinott 
v. Newton Chambers (3) in the House of Lords in which again 


the precise words “construction, repair or demolition” fell to be 
P 


considered. In these cases painting a house was held to be a 
tepair and it followed that whitewashing a house was also held 
to be a repair. These authorities are not, of course, binding on 
us in India, but we see no sufficient reason not to accept gratefully 
the guidance they offer us and accordingly we have come to the 
conclusion on this part of the case that at the time he met with his 
accident Parma was employed in repairing the District Board 
hospital. 


The next question which arises is whether Parma was a 
person—to use the words of the definition itselfé—“other than a 
person whose employment is of a casual nature and who is 
employed otherwise than for the. purposes of the employer's trade 
or business”. At first we were inclined to read that sentence 
disjunctively in the sense that it was an exception both of persons 
whose employment was of a casual nature and independently of 
those who were employed otherwise than for the purposes of the 
employer's trade or business. But on_ reflection that clearly 
appears not to ke so. In order to take a person out of the 
definition what is required is that his employment should be both 
of a casual nature and that it should be otherwise than for the 

“(1) £1945] 1 K.B. 462. 2) £1901] 2 K.B. 42. 
(8) [19013 App. Cas. 49, 
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purposes of the employer's trade or business. We find that in the 
case of In re Alam Singh (1) in this Court two learned Judges 
including the late Curer Justice Sir SHAH MuHAMMAD SULAIMAN 
have taken the same view of the meaning of these words. They 
say: : 
“. . .. Persons excluded from the definition are those whose 
employment is not only.of a casual nature but who are employed 
otherwise than for the purposes of the employer's trade or business. 


” 


It is common ground here that the whitewashing which Parma 
was doing was being done by him for the appellant for the 
purposes of the appellant’s trade or business. ‘That being so, 
that part of the excepting sentence can never be fulfilled, and, 
therefore, it is inmmterial for our purposes to consider whether 
in other respects the employment of Parma was strictly casual or 
not. 

There then remains the third question which we have to 
decide—and possibly it is the most difficult of the three ques- 
tions—which is whether the workman, who, be it observed, may 
be in casual employment, provided that casual employment is 
for the purposes. of the employer's trade or business, is “employ- 
ed ...on monthly wages not exceeding three hundred 
rupees... .” 

At first sight it is, we confess, tempting to: say that a remunera- 
tion in the terms of eight annas.a day cannot constitute an employ- 
ment “on monthly wages”. We perhaps should have said at an 
earlier stage that it was the not very handsome sum of eight annas 
a day on which Parma was employed by the appellant. 


We have, however, been referred to two cases in India in the 


Bombay and the Lahore High Courts respectively in which the 
view has been taken that the real meaning of the words 


“employed . . . on monthly wages not exceeding three ‘hundred. 


rupees” is that the employment must be at such a rate of wages 
as on a monthly basis would not amount to more than three 
hundred rupees. The first of these two cases is that of Ellerman’s 
City and Hall Lines v. Asis Thomas (2) in which the learned 
Cuier Justice Sir Joun Beaumont felt no doubt that the words 
in question meant “employed at wages which do not exceed an 

average of three hundred rupees a month”. He said: 
“Tt seems to me quite impossible, reading this Act as a whole, to 
say that it was limited to workmen who are employed by the month 

(1) [1986] A.L.J. 1271. (@ LL.R. T1988] Bom. 102. 


1946 


Bachai 


Mistri 
ve 
Shanti 


1046 


Bochai 


Miatri 
2 
Shanti 


632 THE INDIAN LAW REPORTS [1946} 
so. that it:-would not inchide: workmen “employed: by’ the: day or by 
the week or by the year... .” : : ays 

In the same sense is a decision of two of the. learned Judges 
of the Lahore High Court in the. case of. Cooling Equipment,Co, 

Ltd. y. Zainab Bibi (1). They took the same view of . the 

construction of the words in, question, . but .it is, noticeable that 

they appear to ‘haye insisted! on the further qualification that the 
employment should be “regular’. “They ‘say: 

“.... We do not consider that a man in regular employment, 
who happens to be’ paid by the day,’ is ‘outside ’ € category of a 
monthly wage earner. . . .” PENS HAG 26M BUM al 

"With respect we agree with both these decisions. ‘But should 
desire to add that in our view it was possibly unnecessary to place 
that emphasis which the learned: Judges ‘of ‘the: Lahore High 

Court have placed on the qualification that’ ‘the ‘employment 

should be “regular”. Ex hypothesi, by virtue of the first part 

of the definition, certain types of employment of a casual’ nature’ 
must be capable of being included within tHe meaning of the 
expression “employed on monthly wages” since ‘it'is not all cases 
of employments of a casual nature, ag we have pointed out above, 
that are excluded from the defihitior of a’ workman. : ‘Tt ‘would 
appear, therefore, necessarily to follow that there must be other 
cases in which the employment is casual (and is, therefore, in 
that sense not “regular”) which’ can be included in the category 
of employment on monthly wages. ‘We’ think, therefore, that 
possibly the emphasis on “regalar™ employment ‘ig unnecessary. 

We with respect entirely agree with the learned Cuter Justice 
of Bombay in thinking that it would be an absurdity if an employ- 


ment at, for instance, three hundred rupees “per quarter” were 


- excluded from the definition, whereas an employment at a hundred 


Tupees a month was included. We think that’ the real purpose 
of the insistence on employment on monthly Wages not exceeding 
three hundred rupees is nearly to fix a financial upper limit 
of means in the case of the deceased workman. Looked at from 
that point of view it would not, for the purpose of carrying out 
the intention of the Act, make the least difference whether, as a 
means of payment, he wete paid daily, weekly, monthly or even 
yearly. And this view of the matter is, we think, borne out by | 
the provisions of section 5 of ‘the Act. If the Act were to be ‘so 
narrowly construed as only to cover those workmen who received 
their wages on a strictly monthly basis, then, as far as We can 
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see, there. would -be little. or no necessity why any artificial basis 1946, 
of calculation should:have. been introduced, or deemed to: exist, Becker 
in’ the cases referred to in section 5. Mistei 
We are further fortified in the ‘conclusion we have reached. “Shanti 
by making a comparison of the defining words of the English Act 
of 1906. Those words are: ‘Workman’ does not include. any 
person employed otherwise than by way of manual labour whose 
remuneration exceeds two hundred and fifty pounds a year...” 
There remuneration is assessed “‘per atinum”, no matter when 
and how it is made payable. Such surely was the intention also 
of the’Indian Act. ‘ 
For’ all. these’ reasons we think thar’ this appeal must be 
disthiiséed With costs.” 





Before Mr. Justice Wali-ullah and Mr. Justice Sinha - 


‘MURLIDHAR np oTHERS (DEFENDANTS) v. RAM SARAN DAS anv! 1946 
OTHERS. (PLAINTIFFS)*. _ anwar, 18 


Limitation Act‘(IX of 1908), section 15, Article 62—A pplicability of sec- 
tion 15—Benefits under—General principles of suspension of limitation ‘ 
Whether recognised by courts of law. 


Held that law courts do recognise “general Principles of suspension 
of limitation:or:right of action” in cases where. a party is prevented 
under certain circumstances ftom ‘taking action in pursuance of his-rights. 

: The: plaintiffs, instituted ‘a ‘suit, bn. the 18th of January, 1938, for 
the recovery of a certain sum. The amount of: the decree was. received. 
by the defendants on the 21st of July, 1932. Prior;to that, on the 2nd of 
January, 1930, the defendants, had managed. to obtain a decree in a certain 
suit by means of which they alone had become entitled to the entire 
ariount of the décree in quéstion. Till the 2nd of Octobér, 1935, when 
the High Court reversed the decisién of ‘the Civil Judge in’ that suit, the — 
plaintiffs. could riot possibly instituté the} suit for recovery of their share .. 
in ‘the decretal. amount.as the decree: of :the court of first instance stood - 
in their.way. .Normally, time -began, to run against the plaintiffs from 
the 2lst of July, 1932, and article 62 of the Limitation Act.heing applicable, 
the suit would ‘be beyond. time unless the plaintiffs were able to invoke to_ 
their aid ‘some principles or provision of law which may save them from | 
the bar of limithtion. “Held that it was not the case here that by reason — 
of'a decree obtained by ‘a third party: the impediment’ in the ‘way of the 
present plaintiffs wag .created.and. though it.is true that ‘there was no speci: ; 
fic order | of. the qjyil cqurt.debarring them-from, bringing-their action. but, 


~ABcepnd Appeal NO. 1846, of £940;,fromoa decree :of'S. B.~Chandirarhanl, District | 


idge of Agra, dated e Bist of May, I fi a decree,of H, C. Asthan: 
Judge pen a 1 the | lst, of Ma ae 1940, ra (ORT ming, 2 = ap 
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till the decision of the High Court-in the appeal given on the 2nd of 
October 1935, the position was that the very basis on which they could 
claim a moiety share in the decree, had been declared to be non-existent at 
the instance of the defendants themselves. This being so, the suit as 
instituted was not barred by time. 

Messrs. Gopi Nath Kunzru and Din Dayal, for the appellants 

Mr. J. Swarup, for the respondents. 

The following judgments were delivered: 

WALIFuLLAH, J.:—This is an appeal by the defendants 
against the decree passed by the learned District Judge of Agra 
confirming the decree passed by the court of first instance. 

The plaintiffs-respondents brought the present suit for 
recovery of Rs.3,000 principal, and Rs.990 interest, and Rs,1-9 
costs from the defendants and this claim has been decreed by both 
the courts below. 


The only question which requires consideration in this appeal 
is whether the suit was barred by limitation. The relevant facts 


_ may be briefly set out here. Admittedly a village called Chulhauli 


was purchased by the defendants Murlidhar, Joti Prasad and one 
Ganeshi Lal deceased who was father of Bishambhar Nath 
defendant, as well as by Lala Kishori Lal defendant No. 4. The 
share of Lala Kishori Lal in the property purchased was half. 
The property purchased, along with some other property, was 
subject to various incumbrances. The incumbrances on village 
Chulhauli were paid off by Murlidhar, Joti Prasad and Ganeshi 
Lal. Later on Lala Kishori Lal paid his proportionate share of 
the money spent by Murlidhar and others in discharging the prior 
incumbrances. On the 25th of July, 1925, Murlidhar, Joti 
Prasad and Ganeshi Lal deceased filed suit"No. 266 of 1925 for 
contribution against Thakurain Singar Kuer and others in 
respect of the money spent in clearing off the incumbrances. 
This suit was decreed for Rs.6.000 on the 16th of August, 1926. 
As mentioned above Lala Kishori Lal, defendant No. 4 in the 
present suit, held a moiety share and on the 16th of December, 
1928, it appears, a sale-deed of the half share of Lala Kishori 
Lal in the decree was executed in favour of Lala Sheobans Rai, 
father of the plaintiffs Ram Saran Das, Ishwar Saran and 
Bishambhar Dayal. On the 15th of April, 1929, Joti Prasad. 
Murlidhar and Ganeshi Lal filed suit No. 57 of 1929 against Lala 
Kishori Lal and Lala Sheobans Rai seeking specific performance 


a aes ta om get pee rh ce 
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the 2nd of January, 1930, the aforesaid suit No. 57 of 1929 was 
decréed, with the result that Joti Prasad, Murlidhar and Ganeshi 
Lal alone were declared to be entitled to the entire amount of 
the aforesaid decree against Thakurain Singar Kuer and others. 
In execution of the aforesaid decree in suit No. 266 of 1925 the 
property of the judgment-debtors was put to auction and sold 
on the 26th of January, 1932. On the 2ist_ of July, 1932. 
Murlidhar, Joti Prasad and Ganeshi Lal realised Rs.6,000 in full 
satisfaction of the decree. Meanwhile ‘the decree in suit No. 57 
of 1929 was under appeal in the High Court and on the 2nd of 
October, 1935, the High Court téversed: the decree of the court 
of first instance and disitiissed: the: suit for specific performance 
with ithe resitlt that Lala Sheobans Rai, the father of the plaintiffs, 
was held to be a purchaser of the half share of Lala Kishori Lal 
in the aforementioned decree in suit No. 266 of 1925. Lala 
Sheobans Rai died on the 19th of November, 1935. On the 18th 
of January, 1938, the plaintiffs instituted the present suit for 
recovery of Rs.3,991-9. The suit was resisted only by the defen- 
dants 1 to 3 on the grounds: (1) that Lala Kishori Lal had no 
interest in decree in suit No, 266 of 1926; (2) that Lala Sheobans 
Rai was not a bona fide transferee for value of Lala Kishori Lal’s 
share in this decree; (3) that the claim was barred by estoppel; 
and (4) the claim was barred by limitation. It was further 
contended that the plaintiffs were not, in any case, entitled to 
Tecover any interest. ‘The court of first instance found on all the 
issues in favour of the plaintiffs and decreed the claim in its 
entirety. As mentioned already all these findings recorded by 
the court of first instance were affirmed on appeal. 

The only point which calls for consideration in this appeal 
is whether the claim was barred by limitation. On this question 
both the courts below were of the opinion that article 62 of the 
Limitation Act was applicable to the facts of the present case. 
They were also of the opinion that section 15 of the Limitation 
Act was applicable and the suit was, therefore, within time. 

Learned counsel for the appellants has strongly contended 
that the benefit of section 15 of the Limitation Act could not be 
claimed in this case by the plaintiffs-respondents and therefore 
the suit-was clearly barred by three years limitation presctibed 
by article 62 of the Limitation Act. On the facts admitted and 
found by the courts below it is quite clear that article 62 and 
not article 120 of the Timitatian Art ac tune fallen ww! bee 
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the other side, .was applicabie to the facts of the present:. case. 
Artjcle 120 as observed by the Full Bench of the Calcutta. High 
Court in the case of Sharoop Dass. Mondal v. Joggessur: Roy, 
Chowdhry (1) can apply only when the case does not come under 
one of the, many articles dealing with. specific cases. Reference 
in this connection might also be. made’ to a decision .of the learned 
Judges of the Calcutta High Court in the case of. Makomed 
Wahib v. Mahomed Ameer (2) where the scope of article 62 is 
very fully explained. The only question, however, is whether 
the provisions of section 15 are applicable in the circumstances 
of the present case. The amount of the decree was no doubt 
realised by. the defendants-respondents on. the 21st of July,: 1932. 
The amount claimed in the present suit must, therefore, be 
considered to haye been received on that day, by the defendants 
for the plaintiffs’ use. Normally, therefore, time will begin to 
run against. the plaintiffs from the 21st of July, 1932, and unless 
the benefit of the provisions of section 15(1) of the Limitation 
Act be available to them, it is contended by tke learned counsel. 
for. the appellants, the: suit is clearly. pyt,ef,time. Section 15(1) 
of the Act runs thus: 
“In computing she, period, df-limitation prescribed for any suit or- 
-Appucanen for.the execution of a decree, the institution or exécution 
OE which has been stayed. by injunction or order, the time of the con+ 
‘tinuance of the injunction or order, the day on which it was issued 
or made, and the day on which it was withdrawn, shall be excluded.” 
The scope of this section has been discussed in various cases 
of this Court as well as by their Lordships of the Privy Council ‘ 
to which reference has been made by the learned counsel for 
the parties in the course of their arguments before us. Learned 
counsel for the appellants has strongly relied upon a decisiori of 
two learned Judges of this Court reported in Lakhmi Chand v. 
Bibi Kulsumunnissa (3). In this case a person obtained a decree 
for possession of a temple in 1926. Before he could execute his 
decree by an application for execution a suit was brought by the 
pujari of the temple who obtained a decree in 1928 declaring 
the pujari to be the owner of the temple and restraining the, 
decree-holder in the previous suit from taking possession of the 
temple. This decree'was set aside by the High Court in 1931. 
The ‘decree-holder of the previous suit made an ‘application for _ 
execution in’ “1933. lty was held that the dectee of 1928 did_not 
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‘operate as an injunction or stay of execution within the meaning 
“of section 15 and hence the decree of 1926 was time-barred in 
1933 when the decree-holder made an application for execution. 
In the course of their judgment their Lordships observed : 

“The courts in India are bound by the specific provisions of the 
Limitation Act and are not permitted to move outside the ambit of 
these provisions.” ’ 

Again, their Lordships observed : 

“It is not permissible to the Court to discover in the provisions 
of the Limitation Act general principles and to apply those principles 
to cases which are not specifically provided for by the Act itself. Now 
it is abundantly clear that section 15, Limitation. Act, does not con- 
template the case of one decree being rendered impossible of execu- 
tion by a subsequent decree in another suit.” 

Their Lordships deprecated all references to “general principles 
of suspension of limitation” and expressed their dissent from 
the view of the law expressed by two other learned Judges of this 
Court in the case of Badruddin v. Mahyar Khan (1). 

Next it was contended by the learned counsel for the appellants 
that the ruling relied upon by the courts below, namely 
Lakshminarayana v. Lakshmipati (2) did not lay down correct 
law. It was urged that this case was not followed in the later 
Madras case of Sundaramma v. Abdul Khadar (3), and that it 
was also expressly dissented from by the learned Judges of this 
Court in the case of Lakshmi Chand v. Bibi Kulsumunnissa (ubi 
Supra). Our attention was also invited to the case of Nagendra 
Nath vy. Suresh (4). In thas case their Lordships had to consider 
the import of the expression “where there has been an appeal,” 
in article 182. Their Lordships are reported to have observed 
as follows: 

“There is, in their Lordships’ opinion, no warrant for reading 
into the words quoted any qualification either as to the character of 
the appeal or as to the parties to it; the words mean just what they 
say. The fixation of periods of limitation must always be to some 
extent arbitrary, and may frequently result in hardship. But in 
construing such provisions equitable considerations are out of place, 
and. the strict grammatical meaning of the words is, their Lord- 
ships think, the only safe guide.” 

Again, reference was made to a decision of their Lordships of 
the Privy Council in the case of Kirtyanand y. Pirthi Chand (5). 
In that case “a receiver appointed in an administration suit was 


() LL.R. [1939] All. 103. : (2) ALR. 1927 Mad. 997. 
@) (1983) LL.R. 86 Mad. 490. (4) (1938) LL.R. 60 Cal. 1. 
(8) (1933) LL.R. 12 Pat. 195. - 
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ordered to pay a decree-holder a certain amount half-yearly im 
respect of his judgment-debt obtained by him against the judg- 
ment-debtor in another suit, whose property was the subject- 
matter in the administration suit, The receiver paid nothing 
and the decree-holder put in an application in the administra- 
tion suit asking the receiver either to pay the debt or that he 
might take an execution against the property in his hands. The 
court ordered the decree-holder to wait for some time; but this 
order was set aside on appeal.” ‘Their Lordships had to consider 
whether the order of the court directing the decree-holder “to 
wait for some time” amounted to an order of stay of execution 
with reference to the provisions of section 15 of the Limitation 
Act. 


" Their Lordships observed : 


“Tt was an order which did not stay execution at all, but simply 
said that so,far as that application in that suit was concerned the 
appellants were to wait. That seems to their Lordships not to be 
in any sense within the meaning of the section a stay of the execution 
by injunction or order.” ; 


Learned counsel has also relied upon the case of Narayan Jivaji 
v. Gurunathgouda (1) where, with reference to section 15 of the 
Limitation Act, two learned Judges of the Bombay High Cour 
held : . 
, “The question whether in a particular case, the plaintiff has been 
restrained by an injunction or whether there has been any order 
against his instituting any proceedings, must be a question which 
must depend upon the actual order or decree made in the case. An 
order or decree restraining a person from instituting a suit need 
not be express.. It may be either express or implied. So also merely 
putting a claim and asserting a right, as distinct from receipt of rents 
or moneys, is not a violation of an order restraining a party from 
recovering rents or recovering or receiving debts.” 


On appeal from that decision of the Bombay High Court in the 
above mentioned case their Lordships of the Privy Council in 
Narayan J. Patil vy. Puttabai (2),have observed: es 


“The question whether in a particular case a party his been res- 
trained by an injunction or order from instituting a suit must always 
depend for its decision upon the order, or the decree, made in the 
case. It appears to their Lordships there is nothing in the injunc- 
tion or in the decree to support the contention that the appellant 
was prevented from instituting a suit for possession in 1920, or at 
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any time before the expiry of the period of limitation. The various 

restraints imposed on the appellant by the decree cannot be made to 

mean by any process of interpretation that he is hereby prevented 

from instituting a suit for Possession for the suit properties.” 
With reference to the argument advanced on behalf of the 
appellant before their Lordships that sirice the title of the 
contending parties was involved in this suit it would have been 
quite futile to institute a suit, their Lordships observed : 

“ Their Lordships are unable to appreciate this point for the insti- 
tution of a suit can never be said to be futile, if it would thereby 
prevent the running of limitation,” ‘ 

Bearing in mind the facts established in the present case and 
in view of the authorities mentioned above it must be held that 
the plaintiffs have failed to bring: their case within the terms 
of section 15 of the Limitation Act. It would, therefore, follow 
that the suit would be barred by limitation unless the plaintiffs 
are able to invoke to their aid some principle or provision of 
law which may save them from the ‘bar of limitation. 


Learned counsel for the respondents, however, contends ‘that 
there are “general principles of suspension of limitation” which 
are applicable to cases where a party is prevented under certain 
circumstances from taking action in pursuance of his ‘tights. 
His contention is that courts do recognize and. act on these 
principles. It must, however, be stated at the very outset that 
there is a good deal of conflict of judicial opinion on this ques- 
tion. As mentioned already, in the case of Lakhmi Chand v. 
Bibi Kulsumunnissa (ubi supra), a Bench of two learned Judges 
of this Court, Tuom, C.J., and Ganca Natu, J., at page 211 
observed as follows: 

“We are unable to agree that there is any place in the law of 
limitation in India for a “general principle of limitation’ .” 
Again, at page 212 they have observed: 
“In view of what must be regarded as settled law that the courts 
in India are bound by the Specific provisions of the Limitation Act 


be deprecated.” : 
On the other hand, two other learned Judges of this Court, 
Harrres and Misra, JJ.. in Badruddin Khan vy. Mahyar Khan 
(ubi supra) at page 70 observed as follows : 


“It is on the general pringiples of Suspension of limitation which 
are applied in cases where a party is prevented under certain circums.- 
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tances from taking action in pursuance of his rights, that the appli- 
cants in this case are entitled to exclude the time from 14th February, 
1931, to 6th February, 1935. Courts do recognize and act upon these 
principles.” 

It must be observed that in the last mentioned case their Lord- 

ships definitely held that section 15 of the Limitation Act was 

not applicable. Again, two other learned Judges of this Court, 


IsMaiL and MuLta JJ., in Chanda Devi v. Natthu Singh (1), 


observed with reference to section 15 of the Limitation Act that 
this section in terms did not apply to the facts of the case before 
them. At page 199 they, however, went on to observe: 


“This section, however assumes the existence of a decree which is 
capable of execution. The decrees in the suits in question were 
declared null and void by suit No. 90 of 1931 which rendered the two 
decrees entirely inoperative. _.. Jt is inconcéivable that the legis- 
Jature ever intended that in these circumstances the decree-holders 
would be forced to make the applications only to have them dis- 
missed.. The law of limitation would apply only if an operative 
decree were in existence. . . . If by the order of a competent court 
the decree has been rendered a nullity, the period during which that! 
order is in force must be excluded otherwise the period of limitation 
allowed to the decree-holder would be reduced to less than three 
years. In our opinion, there is no justification for such a reduction 
of time for the execution of a decree either in law or equity.” 


Their Lordships have further referred to the case of Rameshwar 
Singh v. Homeshwar Singh (2), decided by their Lordships of 
the Privy Council in which their Lordships are reported to have 
observed at page 30: : 


“They are of opinion that, in order to make the provisions of the 
Limitation Act apply, the decree sought to be enforced must have 
been in such form as to render it capable in the circumstances of 
being enforced. . . . They are of opinion that wheri the Limitation 
Act of 1908 prescribes three years from the date of a decree or order 
as the period within which it must be enforced, the language, read 
with its eontext, refers only, as they have already indicatgd, to an 
order or decree made in such a form as to render it capable .in the 
circumstances of being enforced. This interpretation appears to 
them not only a reasonable one in itself, but to be in accordance with 
the previously expressed opinion of this Board in Kemar-uddin 
Ahmad v. Jawahar Lal (3).” , 


1) LL.R. [1944] All. 197. . 1921) 19 A.L.J, 26. 
® : (3). (1905) ELL-R. 27 All. & oR 32.1.A. he. 
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Reference has also made to the case of Ramgulam Singh v. 
Raj Kumar Rai (1), where two learned Judges of the Patna High 
Court held: 


“Where a decree-holder is restrained by injunction from execut: 
ing the decree or where his decree has ceased to exist having been 
set aside in a separate suit, the time of injunction or the period for 
which the decree ceased to exist should be excluded.” 3 

In the case of Chanda Devi v. Natthu Singh (ubi supra) their 
Lordships further observed: 


“ We, however, find no adequate reason to hold that the period of 
limitation will keep on running while the decree is not even in exis- 
tence having been declared null and void by a competent court. 
We are aware of the general principle that once the period of limi- 
tation has begun to run against a particular right to sue, appeal or 
apply there is no suspension of that period except as provided by 
the Limitation Act itself. This principle, however, is subject to 
modification in special circumstances and has been recognized in 
(Muthu Veerappa Chetty v. Adaikappa Chetty) (2).” 

Finally, their Lordships observed at page 203: 

, “We have given our serious consideration to the authorities that 
have been cited before us by the parties and we have no hesitation 
in holding that the plea of limitation should be repelled in this case. 
It appears to us wholly unreasonable to hold that the right to execute 
the decrees became barred because the decrees were rendered in- 
capable of execution by the subsequent decree of a competent court.” 

It may be observed here that the case of Lakhmi Chand v. Bibi 
Kulsumunnissa (ubi' supra) was cited before the Bench which 
decided the case of Chanda Devi v. Natthu Singh (ubi supra), and 
their Lordships with reference to that case observed: 

“In that case, it will be noticed that the suit was by a third party 

‘and not by the judgment-debtor. There was absolutely no declara- 
tion with regard to the decree which was obtained by the respondent. 
The decree, therefore, remained operative and could have been 
executed by the decree-holder.” 
Again, in the case of Lakhan Chunder Sen v. Madhusudan Sen 
(3) a Full Bench of the Calcutta High Court affirmed the principle 
of the suspension of limitation or of right of action. In that 
case a Hindu, Guru Charan Sen, died intestate in 1872 leaving 
a widow and three sons. On the 18th of January, 1892, two of 
his sons were dispossessed of their share in certain property. In 
1896 one of these sons instituted a suit against the other two sons 
for possession and account and in 1897, on the death of the two 
(1) (1927) LL.R, 6 Pat. 635. (2) (1920) L.L-R. 48 Mad. 945. 
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defendants, their sons were brought on the record. The sons 
of one of the original defendants supported the claim of the 


plaintiff. A decree dated the 20th of April, 1903, was passed in_ 


favour of the plaintiff and it was further declared that the 
defendants who supported the claim of the’ plaintiff were. entitled 
to the share they claimed. On appeal, however, on the 22nd 
of February, 1904, the decree in favour of the plaintiff was 
confirmed but so far as it related to the sons of the defendant 
who supported the claim of the plaintiff, it was set aside. There- 
upon on the 14th of November, 1904, these persons instituted a 
suit for a one-third share in the property which had devolved 
on their father on the death of Guru Charan Sen. It was held 


by the Full Bench that the right of thé plaintiffs to bring an. 


action to recover the property was suspended between the 30th 
of April, 1903, and the 22nd of February, 1904, and that in 
consequence the suit was not barred by limitation. At page 218 


’ their Lordships observed : 


“We think, therefore, in these circumstances that the right of the 
plaintiffs to bring an action to recover the property was suspended 
between the 20th of April, 1908, and the 22nd of February, 1904, 

_and that the case falls within the principle laid down by the Judicial 

; Committee of the Privy Council in the case of Ranee Surnomoyee V. 
Shooshee Mokhee, Burmonia (1), and of Prannath Roy Chowdhury V. 
Rookea Begum (2). It is conceded that at the time of the institu- 
tion of the first suit, the plaintiff's claim was not barred. 


In this connection the language of Lord Expon in Pulteney 

v. Warren (3), bas some application: ‘If there be a principle, 

upon which Courts of Justice ought to act without scruple, it is 

this; to relieve parties against that injustice occasioned by its 

“ cdwti acts or oversights at the instance of the party, against whom 

he “telief is sought. That proposition is broadly laid down in. 

some of the cases’ This view was approved of by the House of 
Lo1ids inthe East India Company v. Campion (4).” 


On appeal their Lordships of the Privy Council affirmed, on the 
question of limitation, the decision of the Full Bench of the 








2 


Galcutta High Court vide-Nrityamoni Dasst.v. Lakhan Chandra 


Sen (5): At page 668 their Lordships of the Privy Council 
observed : — 
“Limitation would no doubt run against them from that time 
(ie, 1892). But it would equally without doubt remain in suspense 
1) (1868) "12. Mpo.1.A, 244. “<-B (2) (1889) 7 Moo:L.A. 323. : 
f ¥ (1868) ® § i 


8) (1801) 6 Ves. 78(92). / 1887) 11 Bli. (N.S) 158. 
> (By (1916) LE.R:. 43 Cal. 660. os 


\ 
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whilst the plaintifis were bona fide litigating for their rights in a 1946 
Court of Justice.” — 

Mariidhar 
Reference may also be made to the case of Akshay Kumar Roy Rens 

Tent 

Choudhry vy. Abdul Kader Khan (1), where a Bench of two “"Des 
learned Judges of the Calcutta High Court while considering the 
question of limitation which would govern an application for yj, yap 


execution, are reported to have observed at page 331: J. 


“There is no provision in the Limitation Act which would 
extend the period of limitation in such a case. The general 
principles of suspension of limitation might be applied in cases 
where a plaintiff or a decree-holder is prevented under the 
circumstances from taking action in pursuance of his rights. 
The principal case as regards suspension of limitation or rather 
of the cause of action arising after certain previous proceedings 
had terminated is that of Ranee Surnomoyee vy. Shooshee Mokhee 
Burmania.” 

In view of the authorities referred to above, it must be held 
that law cottrts do recognize “general principles of suspension of 
limitation or right of action’, in cases where a party is prevented 
under certain circumstances from taking action in pursuance of 
his rights. In the present case the amount of the decree was 
received by the defendants on the 21st of July, 1932. Prior to 
that, however, that is, on the 2nd of January, 1930, the defendants 
had managed to obtain a decree in suit No. 57 of 1929 wherein 
they alone had become entitled to the entire amount of the 
decree in question. Till the 2nd of October, 1935, when the 
High Court reversed the decision of the learned Civil Judge in 
suit No. 57 of 1929, the plaintiffs could not possibly institute 
the suit for recovery of their share in the decretal amount as the 
decree of the court of first instance in suit No. 57 of 1929 stood 
in their way. Undoubtedly it is true that there was no specific 
order of the civil court debarring them from bringing their action 
but till the decision of the High Gourt in appeal given on the 
2nd of October, 1935, the position was that the very basis on 
which they could claim a moiety share in the decree, that is theit 
right by purchase of half the decretal amount of the decree in 
suit No. 266 of 1925 had been declared to be non-existent at 
the instance of the defendants themselves. It is not the case here 
that by reason of a decree obtained by a third party the impedi- 
ment in the way of the present plaintiffs was created and in this 

fl) (1990) L.L.R. 57 Cal. 869. 
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respect this case is distinguishable from the cases of (Vadiaman- 
nati) Bala Tripura Sundaramma v. Abdul Khader (1) and Lakshmi 
Chand v: Bibi’ Kulsumunnissa. (2). It must, therefore, be held 
that the suit as imstituted was not barred by time and. thus the 
main contention of the learned ‘counsel for the appellants fails. 


Learnedcounsel for the appellants has next contended that 
the.courts below were in error in allowing the plaintiffs interest 
from the 21st of July, 1932, when the money was realised by the 
defendants. It was contended that interest could be claimed only 
with effect from the date of the notice of demand, that is from: 
the 18th of March, 1937. It was also contended by the learned 


counsel that the defendants-appellants were entitled to recover . 


from the plaintiff-respondents a portion of the costs incurred in 
suit No. 266 of 1925. 


After hearing learned counsel for the parties, I am satisfied 
that the view taken by the lower appellate court in regard to 
both. these matters was quite correct. 


“The result, therefore, is that the appeal. fails and I would 
dismiss it. 

Srna, J.:—I agree. 

By tHE Court:—The appeal is dismissed with costs. 





REVISIONAL CRIMINAL - 
Before Mr. Justice Mulla and Mr. Justice Yorke 
EMPEROR v. GILLU MAL* 


U. P. Cotton Cloth and Yarn Control Order, 1943, sections 6, 13—Contra- 
vention: ‘by a@ servant or ‘agent—Whether retailer liable for the 
offence. 


A person who is a registered ratailer within the meaning of section 6 
of the U. P. Cotton Cloth and Yarn Control Order; whén charged with, 
having contravened the provisions of that section can not take shelter 
behind ‘the plea that the contravention’ was by. some person other than 
himself, either: his Servant or agent and that he was himself not present at 
the time. 


The words “ any person” in séction 13 refer 2 bal to some one of the 
various persons referred to in the preceding sections of the order. 





“Criminal Revision. No. 1184 of 1948, m an order of F.'N. Crofts, Seisions Judge 
ot Cawnpore, dated the 19th of February, '} 


(1) (1983) LL-R. 56 Mad. 490. : @ LER. [1939] AN. 207. 


. 
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Mr. R. B. Pandey, for the applicant. 


The Deputy Government Advocate (Mr. Vishwa Mitra), for 
the Crown. 

The judgment of the Court was delivered by: 

Mu.ta, J.: —This case has come up before us upon a reference 
made by one of us by an order, dated the 12th of December, 
1945. The relevant facts out of which the question for decision 
arises are set out in that order and we need not add anything 
to it. The simple question is: Whether a person, who is a 
registered retailer within the meaning of section 6 of the U. P. 
Cotton Cloth and Yarn Control Order, 1943, when charged. 
with having contravened the provisions of that section, can 
take shelter behind the plea that the contravention was by 
some person other than himself, either his servant or agent, and 
that he was himself not present at the time? It was argued on 
behalf of the applicant that the answer to that question shouid 
be in the affirmative and in support of that contention reliance 
was placed upon a ruling of a learned single Judge of this Court 
in Ghhotey Lal v. Emperor (1). In that case it was held by 
the learned single Judge that the proprietor of a shop could 
not be held responsible for the refusal on the part of his servant 
to issue a cash memo because he himself was not present at 
the time of the transaction in question. We have carefully 
considered that decision in the light of the language of section 
6 of the order and we are not inclined to agree with the view 
taken by the learned singlé Judge. In our judgment section 6 
prescribes certain duties which have to be performed by a manu- 
facturer, selling agent, wholesale dealer and retailer in certain 
circumstances and it is only a manufacturer, selling agent, whole- 
sale dealer or retailer who can be called to account for failing 
to perform these duties. It is not in our judgment a good 
defence to say that the manufacturer, selling agent, wholesale 
dealer or retailer was not himself present when the provision of 
law was contravened. The duty lay upon him and it was for 
him to see that the duty was properly performed as required by 
the law. His presence or absence is in our judgment immaterial. 
Learned counsel for the applicant contended that under section 
13 of the order, which prescribes the punishment for such 
contravention, it is laid down that the person who is liable to 
punishment is “any person who contravenes any of the provisions 
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of this order” and it was contended that upon a strict interpreta- 
tion, of these' words it is only the servant or agent who.fails to 
carry out the provisions 6f section 6 of the ordet who renders 
himself liable to penalty. In our judgment this argument is not 
sound. Under section 13 the words “any person” must refer to 
any one of the persons referred to in the preceding sections of 
the order. The servant or agent can always’plead in his defence 
that he is not one of the persons mentioned in section 6 of the. 


‘order who are required to perform ¢ertain Guties in certain — 


circumstances and, therefore, he cannot be said to have contravened 
any provision of the order. That would in our judgment be a: 
good defence on his behalf. If the argument of the learned 
counsel for the applicant is accepted,. then it is not possible to 
punish either the registered dealer or his servant when the provi- 
sions of section 6 of the order are contravened. This is obviously 
an absurd result and it only shows that the correct interpretation 
of section 13 ‘is that the words “any person” there refer only to 
someone of the various persons referred to in the preceding 
sections of the order. We ate, therefore, of the opinion that the 


’ applicant in this case was rightly found. guilty of having 


contravened the provisions of section 6 of the order. 


The result, therefore, is that we dismiss this application in 
revision. 
; REFERRING ORDER 
Mutt, J.:—This is an application in revision by one Lala 
Gillumal who has been convicted of an offence under section 
18 of the U. P..Cotton Cloth and. Yarn Control Order, 1943, 
and. has been sentenced to a fine of Rs.100. : , 
The applicant is admittedly a partner in the firm of. Arjun 
Das Shankar Lal which deals in cloth. It is also admitted and 
found that he is a registered retailer. It appears that the shop 
was visited by one J. S. Singh, who-is presumably an officer of 
the Supply Department, and he found that certain copies of cash 
memos retained in the shop in accordance with the provisions 
of section 6 of the U. P. Cotton Cloth and Yarn Control Order, 
1943, did not contain all the particulars which should have been 
mentioned therein. Section 6 of-the U. P. Cotton and Yarn 
Control Order, 1943, runs as follows: : 
“Every manufacturer, selling agent, wholesale dealer, commis: 
sion agent and retailer shall, if the value of goods purchased is Bad} 
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so requested by the purchaser, give to the purchaser of cotton cloth or 
yarn a memo. stating the quantity and description of cotton cloth 
or yarn sol4 by him and the price charged and’ shall keep a copy 
thereof.” ' 
Explanation: —The descriptiqn must include the variety and 
‘dimensions in the case of cloth and the number of counts in the 
‘ase of yarn, and trade mark or trade number and name of 
manufaguring mill and its tex mark and number in the case of 
both cloth and yarn. - 


» The prosecution case is based upon copies | of two cash meme 
that were found in the shop. It is urged that the name of the 

‘ mill:-was not meritioned and also that there was no correct 
<désepiption of!the kind of cloth sold. Upon these facts the 
‘applicant ‘was ‘tried for an offence under section 13 of the: U. P 
Gotton Cloth and Yarn Contrél Order and convicted and 
sentenced, as mentioned above, hence this application in revision. 
The defence of the applicant’was that though he was one of 

the partners owning the shop in question yet he had nothing to 


do with the actual management of the shop and hence he could , 


not be held liable for any defects in the two copies of cash memos, 
upon which the prosecution case was based. “This defence was 
rejected by the learned trying Magistrate who pointed’ out that 
the responsibility for any illegal omission in the copies of cash 
memos. is still on the applicant, who..is admittedly a proprietor 
of the firm, though he may not have been, actually managing the 
firm or might not have been present when the two documents 
were prepared. The learned Sessions Judge also arrived at the 
same conclusion and dismissed the application in revision made 
by the applicant. 


The only point which arises for consideration in this applica- 

_ tion is whether the applicant can be found guilty because he 
was admittedly the proprietor of the shop even though the two 
documents upon which the prosecution case is based. may not 
have been actually prepared by him or that he may not have 
been present in the shop when they were prepared. Learned 
counsel for the appellant who raised this question. wanted it to 
be answered in the negative.on the strength of a decision of a 
learned single Judge of this Court in the case of Chotey Lal v. 


King-Emperor (1). In that case it was held by the learned single. 


ay Gx; Ref: No.- 134% of 1944, decided on 29th May, 1945. 
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Judge that Chotey Lal, who was the proprietor of the shop, could 
not be held responsible for the refusal on the part of his servant 
to issué a cash memo. because he himself was not present at the 


" time of the transaction in question. That case is not exactly on. 


all fours with the present one, but I feel that it lends some 
support to the contention advanced by learned counsel for the 
applicant in the present case. With due respect to the learned 
single Judge who decided this Criminal Reftrence No. 1343 of 
{944 I find myself unable to accept the view taken by him. Jn 
my ‘opinion section 6 of the U. P. Cotton’ ‘€loth. and Yarn 
Control Order lays certain duties ‘upon every manufacturer, 
selling agent, wholesale dealer, commission agent and retailer, 
and one of those duties is to issue cash memos .in certain. cases 
and to keep copies thereof. The cash memos. so issued :and 
their copies must contain all the particulars which are mentioned 
in the explanation to the section. The applicant..in. this case 
is admittedly a partner in the firm and a_ registered’ retailer. 


. The law laid certain duties on him and he cannot escape the 


consequences of not performing those duties by saying that he 
entrusted the performance of those duties to someone else, either 
a sérvant or an agent. 

As there is a conflict of opinion I do not think it proper to 
decide this case—for contrary decisions of this kind are apt to 
mislead the courts below. I would, therefore, recommend that 
this case should be decided by a Bench. It. will be laid before ' 
the Hon'ble the Curr Justice for constituting a Bench for its 
decision. 
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Before Mr. Justice Wali-ullah and Mn, Justice Benneit 


MAHADEO PRASAD (Painrier) v. GHULAM MOHAMMAD Jotinaey ¥0 
“. (DEFENDANT)* ; _— 


Evidence Act (I of 1872), sections 32(5), 68, 72—Will—Admissibility—T he 
words “relates to the existence of any relationship by blood marriage 
or adoption” explained. c ‘ ; 
Held that under section 32, sub-clause (5) of the Indian Evidence Act 

‘a statement relating to the existence of any . “relationship by blood, 

‘tiarriage or adoption” is admissible to prove the facts mentioned in thé 

‘statement. And ds the question as to the existence of _any relationship 

alsa.includes the question as to the commencement of that relationship, 

de¢larations of deceased competent declarants are admissible to prove a 

person's date of birth, and, consequently his age, minority or majority or 

the order in which the members of the family are born. Such declarations 
are also admissible to prove parentage names of relations or the date of, 

‘death of a member of the family as-death implies termination of a relation- 

ship just as birth implies its commencement. - 

Held further that non-compliance. with the provisions of section 68 of 
the Evidence Act does not prevent a document from being used in evidence 

-under section 72 of that Act for any other or collateral purpose. - 


Messrs. P. L. Banerji and N. Upadhiya, for the appellant. 


Messrs. B. Mukerji, B. S. Darbari, P. N. Haksar and Walter 
Dati, for the respondent. 


_ The following judgments were delivered : 


WatbuLLan, J.:—This is a plaintiff's appeal against the 
decree passed. by..the lower appellate court which set. aside the 
decree passed -by.:the court of first instance and: dismissed the 
suit with costs ughout. The plaintiff claimed a declaration 
that the house No..185 (new) situate in Sabzi Mandi, Allahabad, 
belonged to him and in the:afternative, he also prayed for posses- 
sion of the same. — It was alleged that the plaintiff was the next 
reversioner of one Kallu Ram and that after the death of Kallu 
Ram, Mst. Sahodra, the mother of Kallu Ram, succeeded to the 
property as the mother of Kallu Ram; that Mst. Sahodra sold the 
house to the defendant under a sale deed dated the 20th of 
October, 1938, for Rs.4,000 but.there was no legal necessity for 
‘the same. Lastly it was alleged that Mst. Sahodra died.on the 
coins Sa Nd i Fa PALS Math Te, aah Ge 


Teversing a dectee H. P. Varshni, Munsif of West Allahabad, dated the 28th of 
September, 1949. 
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Ist of February, 1939, and the plaintiff was consequently entitled. 
to the possession of the house as the next reversioner of Kallu 
Ram. 

The suit was resisted inter alia upon the ground ‘that the 
pedigree set out in the plaint was not complete and that Bhau 
Ram, who was the original owner of the house, had a sister“Mst. 


’Gulabo whose sons were alive. It was further alleged that 


Kallu Ram’had died during the lifetime of his father Bhau Ram 
and that Mst. Sahodra succeeded. to the property as the widow 
gf Bhau Ram. On the death of Mst. Sahodra the next rever- 


‘sioners of Bhau Ram, according to law, were’the’ sens of a sister 


of Bhau Ram, who are still alive and the plaintiff was therefore 
not the next reversioner.- It was further alleged that in any 
event the house was sold for legal necessity and for consideration 
and the sale was, therefore, binding upon the next reversioner. 

On the issue whether Bhau Ram died first or Kallu Ram 
predeceased Bhau Ram, the learned Munsif found that Bhau 
Ram died 29 or 30: years before the suit in 1939 but that Kallu 
Ram died on the 30th of October, 1918, and therefore Kaliu 
Ram was the last male holder of the property in suit. He 
accordingly held that: although Bhau Ram's ‘sister’s sons were 
alive the last male owner being Kallu Ram himself, the plaintiff, 
as the next reversioner of Kallu Ram, had the right to sue. 
On the question of legal necessity the court of first instance was 
of the opinion that out of the consideration of Rs.4,000 paid by 
the defendant, only a sum of Rs.890 was for legal necessity. In 
view of these findings the suit was decreed for possession on 
condition that the plaintiff deposited 2 sum of Rs.890 in court 
within a period of two months for payment to the defendant. 

On appeal, the learned Civil Judge found that Kallu Ram 
predeceased Bhau Ram and therefore,in the presence of the sons 
of a sister of Bhau Ram, the plaintiff was ‘not the next reversioner 
of Bhau Ram and consequently he was not entitled-to sue as 
such. On the issue relating to legal. necessity the lower appellate 
‘court found itself in agreement with the court of first instance. 
In view of its finding, however, that Kallu Ram predeceased 
Bhau Ram, obviously the plaintiff had no right to institute the 
present-suit. The appeal. was accordingly allowed and the suit 
was dismissed with costs throughout. 

Learned counsel for the appellant Has st@nuously Sateen! 
that the fiding of fact recorded by the lower appellate court to 
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the effect that Kallu Ram predeceased Bhau Ram is vitiated in 
law inasmuch as it rests substantially upon the recitals of a will 
executed by Mst. Sahodra on the 10th of September, 1934, and 
that this will has not been proved according to law. Learned 
counsel for the appellant has invited our attention to section 
63 of the Indian Succession Act (XIX of 1925) which provides 
that a will like the will of Mst. Sahodra shall be attested by at 
least two witnesses. Learned counsel has next referred us to 
the provisions of -scction 68 of the Evidence Act regarding the 
manner of proof of a document required by law to be attested. 
His, contention is that the provisions of section 68 of the Evidence 
Act have not been complied with inasmuch as no attesting 
witness has been called by the defendant. The contention of 
the learned counsel in effect comes to this that the deed dated 
the 10th of September. 1934, purporting to be a will of Mst. 
Sahodra could not be used in evidence for any purpose in this 
case unless the provisions of section 68 of the Evidence Act were 
fully complied with. Lastly the learned counsel has contended 
that any statement contained in the will of Mst. Sahodra would 
not be admissible in evidence under section 32 (5) (6) of the 
Evidence Act and he has in support of his contention relied upon 
the well known case of Haines v. Guthrie (1). 

In order to appreciate the points raised by the learned counsel 
for the appellant it is necessary to state some relevant facts. On 
the issue whether Kallu Ram predeceased Bhau Ram—and that 
was the principal issue in the case—parties led oral as well as 
documentary evidence. The plaintiff examined himself and four 
witnesses, viz. Nandoo and Ram Narain—two sons of Bhau Ram’s 
sistcr.——Deep Narain, and Mathura Prasad who is a son-in-law 
of Bhau Ram. On his part the defendant examined himself, 
Sheo Charan, Prag Datt and Murtaza Husain. In addition to 
this oral evidence there was also before the courts below some 
documentary evidence including an extract ‘from the Municipal 
khasra which showed that after the death of Bhau Ram the name 
of his widow Mst. Sahodra was mutated and not that of his son 
Kallu Ram. There was also the will of Mst. Sahodra dated the 
10th of September, 1934. 

The learned Munsif, on a consideration of the evidence led 
by the parties, came to the conclusion that the evidence adduced 
by the plaintiff was more reliable than that of the defendant. 

, (@) (1888) 18 Q.B.D. 818. 
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He, however, did not consider the recitals in the will of Mst. 
Sahodra to the effect that her husband (Bhau Ram) was the owner 
of the property and that about 22 years back after the death of 
his only son Kallu Ram, he installed the deity of Shri Thakurji 
Maharaj in house No. 13. The reason seems to be that acording 
to the learned Munsif no attempt had been made to prove the 
will according to the provisions of section 68 of the Evidence 
Act and it was also otherwise a nullity at law. 


When the case came in appeal before the learned Judge he, 
an a consideration of the oral evidence adduced by the parties, 
was of the opinion that but for the recitals aforementioned, 
contained in the will of Mst. Sahodra, he would not have been 
inclined to disturb the finding of the learned Munsif. He, 
however, considered the recitals aforementioned, contained in the 
will of Mst. Sahodra to be the most reliable piece of evidence 
in the case and in view of this evidence he found it impossible 
to believe the plaintiff's evidence. The result, therefore, was 
that he, in effect, relying on the recitals in the will, held that 
Kallu Ram predeceased Bhau Ram. 

The main question which has to be decided in this appeal is 
whether the statement contained in Mst, Sahodra’s “will” 
referred to above was admissible in evidence and the learned 
Judge was right in relying on the same. It must be remembered 
that in the present case we are not concerned with the validity 
or invalidity of the will as such. It is obvious that Mst. Sahodra, 
being in possession of the property as a limited owner under the 
Hindu law,—whether as the widow of the last owner Bhau Ram 
or as the mother of the last owner Kallu Ram—had no right to 
transfer the property by will. Section 68 of the Evidence Act 
would certainly come into play if any of the two parties to this 
litigation had founded his claim on the will but that is not the 
case here. This will of Mst. Sahodra is a registered document. 
and it has been specifically referred to in the sale deed in favour 
of the defendant. It has been exhibited by the court of first 
instance as Ex. QQ and therefore it is clear that it was tendered 
in evidence. The statement of the defendant’s witness, Sheo 
Charan, in favour of whose wife. Mst. Moti Kunwar, the will 
was executed has definitely stated in the course of his deposition 
that Mst. Sahodra executed “a will” in favour of his wife Moti 
Kunwar in 1934. No objection seems te have been raised in the 


Po A ae, Le ee ee: |. en, cS Sn nen ee aC) De a ho ae, 





ALL. ALLAHABAD SERIES 653 


regard to the existence of this will or its execution by Mst. 
Sahodra. A glance at the statement of Sheo Charan would show 
that first of all he referred to this will in his examination-in- 
chief. In cross-examination learned counsel for the plaintiff 
appears to have repeatedly questioned Sheo Charan with reference 
to this will, but the questions were all put to the witness with 
a view to eliciting from him the facts bearing upon the invalidity 
of the will. It is true that the will Ex. QQ does not bear on it 
any statement to the effect that its execution was admitted, but 
on a careful examination of the long statement of Sheo Charan 
there can be no doubt whatsoever that the cross-examination of 
Sheo Charan proceeded on the footing that the registered docu- 
ment dated the 10th of September, 1934, purporting to be a will 
of Mst. Sahodra was a document executed by Mst. Sahodra. It 
must, therefore, be taken that the only contention ‘raised on 
behalf of the plaintiff with regard to this document in the trial 
court was that it had not been proved in accordance with the 
provisions of section 68 of the Evidence Act. And it is well 
settled that an objection that a document which per se is not 
admissible in evidence, has been improperly admitted in evidence 
inthe trial court, cannot be entertained in the court of appeal. 


1946 


Mahadeo 


Prasad. 
v. 
Ghulam 
Mohammad 


Wali-ullah, 
J. 


If such an objection had been taken in the trial court it might : 


have been easily met and the proceedings regularised-vide 
Lachman. Lal Pathak vy. Kumar Kamakshyr Narain Singh (1), 
Padman v. Hanwanta (2), Shahzadi Begam v. Secretary of State (3) 
and Sayeruddin Akonda v. Samiruddin Akonda (4). As men- 
tioned already section 68 would apply only if the document were 
relied upon as a will and therefore as a document requiring 
attestation. It has been repeatedly held that non-compliance 
with the provisions of section 68 does not prevent the document 
from being used in evidence under section 72 for any other or 
collateral purpose. Reference might be made to the case of 
Mathura Prasad v. Chhedi Lal (5); also to the case of Moti Chand 
v. Lalta Prasad (6). Similarly reference might be made to the 
decision of a Bench of two learned Judges of this Court in Shyam 
Lal v. Lakshmi Narain (7). : 

Next it hag to be considered whether the statement of Mst. 
Sahodra contained in this-will to the effect that Kallu Ram 


(1) ALR» 1987 Pat. 224, (2) (1916) LL.R. 43 Cal. 521. 
*-@) [1907] “LL.R. 34 Cal. ]099=34 LA. (4) ALR. 1923 Cal. 378. 
194.0 
(8) (1915) 18 A], 553. (6) (1918) LL.R. 40 All. 256. 
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predeceased Bhau Ram is admissible in evidencé under section 





Maha: 


“$2 (5) (6) of the Evidence Act. .Admittedly Mst. Sahodra is dead 


Fed: and in the year 1934 no dispute had arisen between the parties 
Gtiuiam as to whether Blau. Ram at thestime ef his dedth had left a son 


Mohammad 


Kallu Ram. It is obvious that Mst. Sahodra, being the wife of 
Bhau Ram and the mother of Kallu Ram, had special means of 


Walt-wiah, Knowledge. The ‘only question, therefore, is whether the state- 


ment in question rélates to “the existence of any relationship 
by blood, marriage or adoption”. Learned counsel for the 
appellant contends that the statement is not admissible and he 
has strongly relied upon the well-known English case, Haines v. 
Guthrie (ubi supra), in which all the authorities in the English 
Jaw on this point are fully considered; but there can be no doubt 
whatsoever that on this point the law in India under the Evidence 
Act is very different from the law of England. “Reference might 
be made to Woodroffe and Ameer Ali’s Law of Evitlence, 9th 
Edition, pages 354 and 355, where the distinction has been 
clearly brought out. It is specifically noted therein’ that the 
principle laid down in Haines v. Guthrie is not the law in India. 
In thig connection reference might be made to some very satutary 
observations made by their Lordships of the Privy Council in 
, Ramanandi Kuer v. Kalawati Kuer (1), where their Lordships 
“are reported to have observed: =~ a : 

“Tt has often been pointed out by this Board that where there is a 
positive’ enactment of the Indian legislature, the proper course is to 
examine: the language of that statute and to ascertain its proper 
meaning, uninfluenced by any consideration, derived from the pré 

- vious sfate of the law—or of the English law upon which it may be 

founded.” 

On shévother hand, the learned counsel for the respondent, has 
céntendéd ‘that ‘the statement in quéstipnais’ admissible under 
section 32 (5) of the Evidence Act. “He ‘ha§ invited our attention 
to the decision ‘of théir“Lordshtps of the Privy Council in 
Mahomed Syegol Ariffin: Bin ‘Mahomed Ariffy. Yeoh Ooi Gark 
(2) where: ig was held that entries in the book, of births and 
deaths in the family, kept by the father having special’ means of 
knowledge. and made before? any dispute OF question arose, 
between the parties are admissible under this settior® to prove 
the age of the person: mentioned therein. Théir Lordships in 
the course of their judgment approved’ of the "tecisions of thé 
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Calcutta High Court in the cases of Ram Chandra Dutt v. 
Jogeswar Narain Deo (1), and Dhanmull y. Ram Chunder Ghose 
(2) and of the Madras High Court -in the case of Oriental 
Government Security Life*Assurance Co. v. Narsimha Chari (3) * 
Their Lordships ‘have also referred to illustratiqg L appended to 
section 32. In this connection reference might, also be made to 
the Full Bench case of Naima Khatun v. Basant Singh (4) 
‘where in the order of reference to the Full Bench at page 409 
their Lordships SuLarman, C.J., and Youne, J., have observed : 


“ There can be no doubt that the rule of English law is particularly 
strict, and the admission of hearsay evidence in ‘ pedigree cases’ is 
confined to the proof of pedigree and does not apply to proof of the 
fact3' which’ constitute a pedigree, such as birth, death and marriage, 
when they have to -be ptoved for other purposes. In Haines v. 
Guthrie (5), an affidavit filed by the defendant’s father ‘stating the 
. date. of the: defendant’s birth in an action to which the plaintiff 
had not been a party was held inadmissible as evidence of the age of 
the defepdant in support of his defence. In India we have section 
32 of the Evidence Act which does not seem to be so strict.” 


Again, ; their Lordships observed atepage 409: sy 


“If we weré to take the sub-section (5) of section 82 literally, it 

: nifght in one sense be saitl that a statement relating to the age of a 
boy is not<a statement relating to the existefice of any relationship 

by blood or ‘by marriage. But it has been laid down by their Lord- 

ships of the Privy Council in the case of Mahomed Syedol Ariffin v. 

Yeoh Ooi Gark (6), following an observation made by a learned 


* 


of age falls within this sub-section because it indicates the commence- 
ment of such relationship. When a person says that this, elation 
was barn on such and such a date, he by implication states that his 
_Telationship with the person came into existence on that date. In 
this view of the matter a statement made as regards age would “be 
tantambunt to a statement as to the existence of relationship. . 


In this case their Lordships were considering the question of the 
admissibility of a statement contained in the deed of adoption 
executed by Rani Bishen Kuer, the adoptive mother Of . the 


defendant Basant Singh, It was argued before their “Lordships : 


that her statemerit “that the boy had_been previously born on a 
particular date’ js we part of any statement as regards the com- 
mencement of relatjonship with him and is, therefore, not 


@ (1893) LL,R. 20 Gal. 758, . ee -L.R. 24 Cal 
8) (1902) LL.R. 25 Mad. 188.” (4) ‘tet R. 56 All. 766= LR. (1984), 
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Cuier Justice of the Madras High Court, that the question’ 
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admissible. With reference to this contentien their Lordships 
observed at page 410: 


“It is true that to some extent the statement made by Rani Bishen 
Kuer, as regards the age of the boy in the deed of adoption is dis- 
tinguishable fygm the admission made by the father as to the age of 
his son in the case of Mahomed Syedol Ariffin v. Yeoh Ooi Gark (1), 
Novertheless we think’ that wé must apply the same principle 
to this case and hold that the statement made by the 
adoptive mother as regards the age of the boy, although it would not 
show her own relationship with him, was equally admissible. There 

+ isno doubt that their Lordships of the Privy Council have interpreted 
this sub-section in a liberal sense and it seems to be our clear duty 
to follow that example.” . 


Reference might also be made to two cases decided by the Chief 


this case it was held by Kine, J.; that— 
* Statements made by the deceased members of the family about 
certain facts of family history and statements regarding the seniority 
_Of members of the family are admissible in evidence undér section 32,. 
clause (5) of the Evidence Act.” 


His Lordship further observell: 


“Tt seems necessary to give a very liberal -interpretation to the 
words ‘when the statement relates to ‘the existence.of any rélation- 
ship by blood relations.’ Otherwise the only evidende of any value 
regarding matters of family history would be exelutied.” 


(2) Ch. Kanhaiya Bux Singh v. Mst. Ram Dei Kuer (3). In 


Court, of Oudh: (1) Krishnapal Singh v. Sri Raj Kuar (2). In 


"this case two learned Judges of Oudh Chief Court agreed with 


the decision of Kine, J., in Krishnapal Singh v. Sri Raj Kuar 
(ubi supra) and the decision of the Special. Bench of three 
learned Judges of the Calcutta High Court in Dhanmull v. 
Ram Cunder Ghose (4). ‘In that case it was argued that 
séction 32, clause (5) is confined in its scope, to. statements relating 
to the existence of any relationship by blood, mariage or adop- 
tion between persons as to whose relationship the person making 
the statement had special means of knowledge and illustrations 
(k), (1) and (m) merely show. that the dage of birth, death or 
marriage may be understood as falling within the words “existence 


_of any relationship” in so far as such date indicates termination 


or the commencement of that relationship. It was argued that 

the statement that a person is an older or younger son of his 

father in so far as it does mot indicate the eommencement of 
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relationship does not fall within the ambit of the word “relation- 
ship” as used in that clause. With reference to this argument 
their Lordships observed at page 183: 


“In our opinion a statement whether an ancestor of the person 
making the statement was related to him as an elder uncle or a 
younger uncle of an elder brother or a younger brother or an elder 
son or a younger son is a statement as to relationship within the 
meaning of section 32, clause (5). Further we think that if the dates 
of birth of Sheo Baksh Singh and Guman Singh could be admissible 
on the ground that they indicated commencement of the relationship 


with the person making. the statement, the statement as to relative. 


seniority is also equally admissible on the same ground showing as 
it does that the relationship with one commenced earlier than the 
relationship with, the other,” 
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In view of the authorities referred to. above, it must be held that ; 


under section 32, sub-clause (5) of the Indian Evidence ‘Act a 
statement relating to the existence of any relationship (by.blood, 
marriage or adoption) is admissible to prove the facts nfentioned 
in the statement. As the question as to the existence of any 
relationship also includes the question as to the commencement 
of that relationship declarations of deceased competent declarants 
have been held to be admissible to prove a person’s date of birth, 
and, Consequently his age; minority or majority or the order in 
which the members of the family were born. Such declarations 
have also been held to be admissible to prove parentage, names 
of relations or the date of death of a member of the family as 
death implies the termination of a relationship just as birth 
implies its commencement. 


The statement contained in the will of Mst. Sahodra to the 
effect that Kallu Ram had predeceased Bhau Ram must,-there- 
fore, be taken to be admissible in evidence. The finding of the 
lower appellate court that Kallu Ram predeceased Bau Ram 
was a perfectly valid finding of fact and is binding upon us in 
second appeal. ' : 

The result, therefore, is that there is no force in this appeal 
and I. would accordingly dismiss it with costs. . 

Bennett, J.:—I agree. 
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Before Sir Iqbal Ahmad, Chief Justice, and Mr. Justice Pathak 


1946 | RAGHUBAR DAYAL (Pranrirr) v. RAJ BAHADUR (DerENpanr)* 


————— _Encumbered Estates Act (Local Act XXV of 1934), sections 4, 14, 18, 35— 
Usufructuary mortgage—Mortgagar’s application under section 4— 
Simple money decree under section 14—Mortgagor getting possession | 
. of property under section 35—Suit for mesne profits by mortgagor 
—Whether entertainable. 


On the IIth of September, 1929, the plaintiff-appellant executed a ' 
usufructuary mortgage in favour of the defendant-respondent. On an 
application made by the plaintiff under section 4 of the U. P. Encumbered 
“Estates Act, a simple money decree under section 14 of that Act was passed 
on the 15th of November, 1937, in favour of the defendant. The plaintiff 
made an application to the collector under section 35 of that Act praying 
for delivery of possession over the mortgaged property and possession 
wag delivered to the plaintiff on the 14th of June, 1939. Held that the 
possession of the mortgagee being without any right, a suit for recovery: of 
mesneé profits for the period beginning from the 15th of November, 1937, 
the date on which the decree under section 14 was passed and ending with 
_ the 14th of June, 1939, the date on which delivery of possession took place, 
in the-civil’court was not barred by any of the provisions of the Encum- 
bered Estates Act. 
“MnAH. P, “Haksar, for the appellant. 
Mr. S. P. Kumar, for the respondent. 
The judgment of the Court was delivered: by: * 


.Paruak, J.:—-This is an appeal against the decision of 2 
learned sjngle Judge of this Court under section 10 of the Letters 
Patent. The facts are very short and may be stated as follows: 

_ , On 11th September, 1929, the plaintiff, who is the appellant 
in this appeal, executed a usufructuary mortgage in favour of 
the defendant, who is the respondent. On an application made 
by the plaintiff under section 4 of the U. P. Encumbered Estates 
Act, a simple money decree under section 14 of that Act was 
passed on 15th November, 1937, in favour of the defendant. 
The plaintiff made an application to the Collector under section 
85 of that Act praying for delivery of possession over the mott- 
gaged property and possession was delivered to the plaintiff on 
14th June, 1939. Thereupon the plaintiff raised the action out 
of which this appeal has arisen for rendition of accounts and for 
recovery of mesne profits for the period beginning from 15th 
November, 1937, the date on which the decree under section 14 
of the U. P. Encumbered Estates Act was passed, and ending with 
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i4th June, 1939, the date on which delivery of possession took 1946 
place. : aS “Reghubar 
The trial court granted a decree for accounts which was ?2¥* 
affirmed by the lower appellate court. Against the dectee of the Pane 


lower appellate court, the defendant brought an appeal to this 
Court which was allowed by a learned’ single Judge, who 
dismissed the suit upon the ground that the defendant was nots; 
in unlawful possession and that neither the claim for accounts, 
nor for mesne profits could be entertained by the civil court. 


The only question raised by the present appeal is whethér 
the suit out of which this appeal has arisen is maintainable. 
The suit is of a civil nature and unless its cognizance is either 
expressly or impliedly barred, the civil court would have jurisdic- 


tion to try it. There is no express provision in the EncumbBered ° 


Estates Act barring the cognizance of such a suit by a civil ‘court. 
It is necessary, therefore, to examine whether there is any implied 
bar by reason of anything contained in the Encumbered Estates. 
Act. The answer to this question would depend upon the legat 


effect of sections 18 and 35 of that Act. The former section lays 


down that the legal effect of a decree passed under section 111 
of that Act “shall be to extinguish the previously existing rights, 
if any, of the claimant, together with all rights, if any, of mortgage 
or lien by which the same are secured” and “to substitute for 
those rights a right to recover “the amount of the decree in the 
manner and to the extent hereinafter prescribed.” < . 


One of the rights belonging to the mortgagee under the 


unfructuary mortgage was the right of possession over the | 


mortgage property. This right was extinguished by operation 
of law with the result that the possession of the mortgagee, with 
effect from the date of the decree under section 14, became with- 
out title. In our judgment, such possession, being without any 
right, was wrongful possession and the duty rested upon the 
mortgagee to restore the same to the rightful owner, namely, the 
mortgagor. In case the mortgagee failed to fulfil this obligation. 
the mortgagor could have recourse to the remedy provided by 
section 35 of the Encumbered Estates Act. The legislature, 
contemplated that instead of rgsorting to the ordinary civil court 
for pursuing his remedy, the mortgagor could make an applica- 
tion to the Collector for delivery of possession under that section. 
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procedure for recovery of profits which the rightful owner would 
be entitled to realise from the person in wrongful possession. 
Such profits would be “mesne profits” as defined by section 2 (12) 
of the Code of Civil Procedure. There being no provision in 
the Encumbered Estates Act extinguishing the. right of the 
mortgagor to recover the mesne profits or to pursue the remedy 


.in respect thereof, it is manifest that the ordinary remedy to file 


a suit for recovery of mesne profits in the civil court is not barred * 
by anything contained in the Encumbered Estates Act. As stated 
above, section 35, which is a remedial section, is confined only 
to the remedy of delivery of possession. A statute does not of 
itself, and necessarily, destroy rights and remedies to which it 
does not refer. We, therefore, cannot imply a bar to the remedy 
to resort to the ordinary civil court for recovery of mesne profits 
from the mere fact that the legislature has not provided for 
special remedy in the Encumbered Estates Act. On the question 
of the proper relief to which the plaintiff is entitled, we are of 


‘opinion that the suit should not be treated as one for accounts 
but should be treated as one for mesne profits. 


We, therefore, set aside the judgment of the learned single 
Judge. and send back the case to the court of first instance with 
the direction that an enquiry be made as to the amount of mesne 
profits which accrued due between 15th November, 1937, and 
14th June, 1939. This enquiry®may be held before a. Com- 
missioner, appointed in that behalf, who must report to the court 
the result of the inquiry. Aftér that is done and the parties have 
been heard on the report, a final decree will be passed in respect 
of the mesne profits. -The appellaiit is entitled to his costs 
throughout in all the courts. 
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Before Justice Sir Henry Bratind and Mr. Justice Yorke 


ALI ASGHAR HASAN (DeFEnpant) v. FARID UDDIN HASAN (Pratn- 
TIFF) AND SALAH UDDIN HASAN (Derenpant)* 
-Muhammadan law—Wagt—Whether mutwalli can resign office—Whether 

he can appoint’ successor during his lifetime. 

There is nothing in Muhammadan law which prevents the appropriator 
‘or waqif, who is himself the first mutwalli, from resigning his office, and 
out of his own residuary r general powers as waqif or appropriator, 
appointing his own successor, provided that thereby he does not oust 
‘any. express power already conferred by the deed of waqf. Further, 
even if a settlor has appointed himself mutwalli for the remainder of his 
life, he does not thereby abandon his right to retire at will. 


Obiter: The power to resign office and appoint a successor during his 
lifetime, despite the fact that he is in good health, can be conferred on a 
‘mutwalli appointed by a wagqif under the wagfnama. ; 

Sir Syed Wazir Hasan, Messrs. Shambhu Prasad and €. S. 
Saran, for the appellant. 

Sir Tej Bahadur Sapru, Messrs. A. M, Khwaja and K. N. 
Gupta, for the respondents. 

The following judgments were delivered: 

Braunp, J.:—This is a first appeal, presented as long ago as 
the month of April, 1941, from a judgment of 25th: February, 
1941, of the Civil Judge of Budaun. o 

On the 28th June, 1915, a: gentleman named Chaudhri Salah 
Uddin Hasan (hereinafter called the “settlor”) who became the 
first defendant to the suit out of which this. appeal. arises, was 
minded to make a wagf of certain property, including houses, 
more particularly described in the schedule to. the plains It 
suffices to say that this property was and-is substantia , being of 
the annual value of something approaching ten thousand rupees 
a year or eight hundred rupees a month. 

The settlor at the date of the waqf had two wives, the first 
Mst. @ahir-un-nissa and the other Mst. Asghari Begim. By the 
former he had no children and she died, subsequently to the 
making of the wagfnama, in 1918. By the latter wife, Mst. 
Asghari Begam, he had three children, all of whom had been 
born at the date of the wagfnama. They were Mst. Nafis-un-nissa, 
who was born in 1908; Chaudhri Farid Uddin Hasan, the plaintiff 
in the suit, who was born in #910; and Mst. Sadr-un-nissa, who 
was born in 1912. In 1917, subsequently to the date df the 
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wagfnama, the settlor, however, divorced Mst. Asghari Begam. 
On divorcing this lady in 1917, the settlor appears to have taken 
a third wife, namely ‘Mst. Shahzadi Begam, and by her a son was 
born to him in 1920 who-is the second defendant to this suit, 
Ali Asghar Husain. The settlor and all his children are still 
alive. Such, then, was the state of the settlor’s family at the 
date when he created the wagf to which this suit relates and 
subsequently. As far as I know, he has*had no further children. 
At that point it will be convenient to refer to the wagqfnama 
itself, although the actual language of it will have to be examined 
later on in this judgment, since much will turn upon it. The 
settlor began by reciting that he was the owner of the property 
set out in the schedule to the waqfnama together with the state 
of his family as it then was. He proclaimed his intention of 
taking advantage of the Waqf Validating Act (Act VI of 1913) 
to make a settlement “for the perpetual support of my children 
and children’s children, generation after generation, as well as 
to make proper arrangement for the fulfilment of some charitable 
purposes and thus to win the favour of God and his Prephet and 
derive benefit in the next world.” He then concluded the 
recitals by saying that from the date of the waqfnama his own 
proptietary possession of the property would he “withdrawn” and 
that he would “remain in possession thereof as a mutwalli”. By 
clause 1: of the operative part of the instrument he declared that: 

“1. I myself will remain the mutwalli of the waqf property 
during my lifetime and I will spend the income from the waqf pro- 
perty for my support and for the support of my childre& and wives 
and on deeds of charity in a-way considered proper by me, but this 
property will not be sold privately or by public auction in satisfaction 
of any debt or amount due by me nor shall I have any right to make 
any sort of transfer.” 

By elause 2 the settlor then made. provision for the future 
devolution of the office of mutwalli and he said: . 

“2. I shall, during my lifetime appoint any one of my male issues 
as mutwalli of the waqf property and if I fail to do so the eldest of 
male issues shall be appointed as a mutwalli and after my death every 
imutwalli shall be empowered to nominate his successor as mutwalli. 

‘and if any mutwalli is not nominated then after the death of each 
mutualli the eldest ‘of his amuale 2 sseue> belonging to my generation 

* shall be appointed as mutwalli. 
with at proviso for what was to ene if it should befall” that 
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Clause 3 of the wagfnama then went on to deal with what 
may be called the beneficial provisions of the settlement. It will 
be observed that by clause 1 the settlor had already reserved for 
himself the full beneficial interest-in the property. during the 
remainder of his own lifetime. By, clause 3 he again affirms that 
the expenses of the education and support of his children are first 
to be met out of the income of the waqf property and that during 
his own lifetime he would himself apply it for this purpose and 
in meeting his own personal expenses and in maintaining his wives 
and relations as he thought proper. He then went on to say 
what was to happen after his death by providing that: 

“..... After my death out of the income from the wagf property 
Rs.100 would continue to be paid to my first wife, Musammat Zahir- 
un-nissa and Rs.100 to my second wife, Musammat Ashgari Begam 
per mensem provided I do not sever my connection with my wives 
aforesaid during my lifetime and they may be living and taking food 
with me... .” 

That is a clear provision of a hundred rupees a month after 

his death for each of the two wives to whom he was married at 
the date of the wagfnama, provided they survived him and ‘had 
not at the date of his death been divorced. As regards his 
daughters, he gave: “... Rs.100 to each of my daughters 
aforesaid. . .”, meaning the two daughters Mst, Nafis-un-nissa 
and Mst. Sadr-un-nissa. 
It is to be assumed I think from the context that what he meant 
by ‘that was that each of these two’named daughters was to have 
a hundreg@ rupees a month each after his death. He then 
proceeded to have further provision for any further issue he 
might have by saying that: - 

“Té God willing my wives aforesaid give birth to other issues beside 
the present issues, each son shall continue to receive Rs.300 and each 
daughter Rs.100 per mensem out of the income from the Wwagf pro- 
“perty....” " 

Finally, by clause 4 of the wagfnama he made certain charit- 
able dispositions in the form of Rs.25 which’ were to continue 


to be spent during Ashra Muharram-ukharam; Rs.I5 for the - 


fateha of the saints, Rs.50 on the educations of Muslim gir. 
Rs.50 on the education of Muslim boys afd Rs.50 fér-the support 
of the poor arid otphans, all such payments to-be “annual.” This 
amounts to Rs.190 per annum in all. In conclusion’he declated 
that he himself “and after’ my. death” the mnutwalli for the time 
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That was the effect of the waqfnama itself. In 1917, as 


“Ali Asghar already set out, the settlor divorced Mst. Asghari Begam and 
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married: Mst. Shahzadi Begam and in 1918 Mst. Zahir-un-nissa 
died. At that point, therefore, it would seem possible that, by 
reason of his having divorced,their mother, the seitlor’s affections 
may have becéme diverted from his three children by her, who 
in terms were the only objects of the benefactions contained in 


clause 3 of the wagfnama. In 1920 the defendant, Ali Asghar 
Husain, was born. 


It is possibly significant that the next step in the history of 
the matter was that on the 25th February, 1921, the settlor made 
an attempt to repudiate the entire wagf by executing what is 
known as an ibfdInama or document of repudiation. This was 
an atempt to get rid of the settlement altogether, and it ‘was 
ultimately frustrated only by means of a suit, No. 130 of 1922, 
which was filed by the three children of Mst. Asghari Begam 
against (among others) seventy-three transferees of various parts 
of the waqf property to whom the settlor had purported to transfer 
it subsequently to his own repudiation of the waqf. It is remark- 
able that this suit dragged on until November, 1935 when it was 
ultimately disposed of (so far as the Indian courts were concerned) 
by a judgment of this Court in appeal by which it was held that 
the waqf instrument of 1915 was a valid deed, that it had been 
acted upon by the settlor and that the plaintiffs were entitled ta 
a declaration that the ibtalnama or repudiation ‘of the 25th 
February, 1921, was ineffective to get rid of it and that it remained 
binding: on the settlor. This judgment actually went in appeal 


- to the Privy Council where it was affirmed in 1944. “This 


comparatively simple litigation, therefore, lasted for no less than 
twenty-three years. . ; 
» _ The next material event which happened is oné which is very 
sxelevant to the present proceedings. By what is styled a deed 
»of relinguishment of the 14th May,.1987, the settlor purported 
. to resign and discharge himself from the mutwalliship of the 
».wagf ef 1915 and to appoint the defendant Chaudhri Ali Asghar- 
Fusain, hjs only son by his wife Mst. Shahzadi Begam, in his 
place and.gt the same time he purported to make certain material 
alterations in the beneficial interests of the wagf. This document 
is important frm the point of view of this appeal. The settlor 
in it first récites that he, had executed a deed of wagf-al-al-aulad 
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declared valid by tiie judgment of this Court in appeal in 1935. 
He went on to recite that: 


. . Under the wagqf aforesaid I was declared to be the mut- 
walli of the (waqf) property for my life and uptili now I am holding 
the office of mutwalli, but I do not want to remain mutwalli ip 
future and my children are not satisfied with my management and in 
order to remove me from the mutwalliship they are ready to take 
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legal proceedings. In order to avoid litigation I voluntarily and of Braund, J. 


my own accord relinquish the office of mutwalli and from today 
resign the office of mutwalli and appoint as mutwalli Chaudhri Ali 
Asghar Husain. ... He is from today the mutwalli of the wagf 
property mentioned in the deed of waqf aforesaid. . . .” 

The settlor then went on to make certain material alterations 
in the terms of the wagfnama of 1915 by providing that the 
defendant Ali Asghar Husain, as the mutwalli, should pay “fron 
the present income of the wagf property” five rupees per mensem 
to the settlor’s daughter Mst. Nafis-un-nissa and a like amount to 
his daughter Mst. Sadr-un-nissa and that, after applying the above 
mentioned annual sum of Rs.190 to the religious and other 
purposes specified in clause 4 of the wagfnama, “he may 
appropriate the rest of the income from the property, which is 
at present appropriated by me and is in my possession in my 
Capacity as a mutwalli, as his dues of mutwalliship as long as 
he remains the mutwalli. . . .” 


, It has to be remembered that under the wagfnama itself the 
séttlor, while having constituted himself the mutwalli during his 
own lifetime, had also, subject to the benefactions of clause 4, 
retained his full beneficial interest in the income of the property 
during his lifetime. In other words, under clause 3 of the 
waqfnama the beneficial interest of the two wives, should they 
survive him, and of his two daughters and any other issue he 
might have by such wives, did not arise until after his death. 


If, therefore, on its true construction, the effect of the deed of’ 7 


relinquishment of the 14th May, 1937, was merely tq, interpose,, 
an'‘additional charge on the income of the property of five rupees 
a month each”in favour of the two daughters, without affecting : 
their beneficial interest to take effect after the settlor’s death and 
to bestow an interest in the remainder of the income, during the, 
settlor’s lifetime on Asghar Ali Husain, it'can be argued that the 
beneficial interests of the children of Mst. Asghari Begam were 
not in any way adversely affected by the deed of relinquishment. 
In the same way it can, and has been, argued that, if it was qgpen 
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"i943 ‘to the settlor himself to resign as mutwailli for the remainder of 
amir his life and to substitute Ali Asghar Husain in his own place as 

Hasan mutwalli, then, provided such substitution is only for, the lifetime 

Faria Of the settlor, no beneficial interest under the waqfnama are 

Uddin affected except those of the settlor himself. In other words, it 
, is said that until the death of the settlor the only person bene- 
ficially interested in the income of the waqf property (subject 
to the charitable annuities contained in clause 4) was the settlor 
himself, inasmuch as the provision during his lifetime for his 
wives, children and needy relations under clause 3 of the deed 
were expressly made discretionary so long as hé was alive. 

The present suit is the direct outcome’ of the purported 
relinquishment of the mutwalliship by. the settlor in 1937 and 
_ the purported substitution by him of the defendant Ali Asghar 

Husain as mutwalli, since it is the mutwalliship that carries the 
real beneficial interest. The present suit wds started on the 
31st October, 1938, claiming a declaration that the plaintiff (that 
is to say, the settlor’s son Farid Uddin Hasan) is the sole mutwalli 
and the manager of the property settled under the waqfnama 
of the 28th June, 1915, and that neither the settlor nor ‘his son 
Ali Asghar Husain have any right to the mutwalliship. This is 
certainly a curious conclusion on which to base the relief asked - 
for in the plaint. What appears to have been in the mind of 
the plaintiff, and his advisers who drafted the plaint, was that 
the settlor had no legal right under the Muhammadan law +to 
relinquish his office as mutwalli under his own wegfaema. * If 
that were so, the logical conclusion would appear to be that the 
instrument of relinquishment of the 14th May, 1937, had ho @tfect 
and the settlor himself would, therefore, have retained the 
mutwalliship. It is difficult to see how on. any fogting the 
plaintiff could set up any right in himself to the, mutwalliship. 
~The settlor was, and is, still alive, and, if his attempted ’appoint- 
rent of his son Ali Asghar Husain failed, it would appear that 
the settlor himself remained mutwalli. ‘The settlor has never 
-nominated the plaintiff Farid Uddin Hasan as a mutwalli and, 
indeed, under clause 2 of the wagfnama the settlor had no power" 
of nominating.a successor except to take effect. after his own death. 
It is difficult at.first sight, therefore, to see on whgt the plaintiff 
bases his right ,to¢claim, the mutwalliship for*himself. I shall, 
however, deal with dijs spect of the matter at a later stage of 
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. The learned Civil Judge of Budaun in his judgment treated 
the issue of whether-the settlor was competent or not to transfer 
the office of mutwalliship to his son Ali Asghar Husain, and 
whether, in consequence, the second defendant's appointment as 
mutwallt. was valid, as the main issue in the case. He dealt ag 
some length with the previous history of the matter.and set out 
those pasgages from the judgment of Sir Suan MUHAMMAD SuLar- 
Man, the late Cuter Justice of this Court, in the appeal proceed- 
ings of 1935 which came to the conclusion that the attempts by the 
settlor from 1921 onwards to get rid of the settlement were 
becatse his affections had been transferred since the date of the 
wagfnama from the children of Mst. Asghari Begam to his son 
Ali Asghar Husain and that he desired to benefit the latter at the 
expense of the former. In the passage from the judgment of 
the late Sir SHaH SuLArMAN referred to by the learned Civil Judge 
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the former said: '. . . I think the clear conclusion to be drawn © 


from these documents is that Salah Uddin executed the wagfnama 
of 1915 in order to make provision for his family by Mst. Asghari 
Begam and for his'two wives of that period and for himself as 
a Sunni could do under Act VI of 1913. Later when he divorced 
one of these wives and married Mst. Shahzadi Begam in 1917, his 
mind was turned against the plaintiff’—that is against Farid 
Uddin Hasan—‘and he desired to provide for Mst. Shahzadi 
Begam and her children. He, therefore, in 1921 adopted the 
method of declaying by the deed of revocation that the wagfnama 
was fictitigys and invalid... .” 

“The ultimate conclusion at which the learned Civil Judge 
arrive seems to have been, after examining the Muhammadan 
law, first that the settlor had no legal right himself to resign the 
mutwallishép, and (as he describes it) “thus deprive the plaintiff 
and the issues of Mst. Asghari Begam and Mst. Tahir-un-nissa 
and their’‘children’s children and change the scheme, share of 
beneficiaries and deprive the issues of the first two wives of Salah 
Uddin and introduce the issues of Mst. Shahzadi Begam, itt the 
wagf of 1915”. It wil «of course, be a matter for consideration 
whether the effect of the resignation by the settlor of his 


mutwalliship and hisypurported appointment of Ali “Asghar . 


Husain in his place was to oust the beneficial provisions of clause 
8 of the wagfnama.’ But itis clear that the ledimed Judge: held: 


first that. the settlor had. as-a matter of Haw no tight-to resign’ 


and: appoint: ‘Ali. Aschars Hrsain ac B&e eu; a ee ern 
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and that, in purporting so to do, he both intended to and did 
deprive the other beneficiaries of their beneficial interests under 
the settlement. Having reached that conclusion, he then came 
to the further conclusion that, since the settlor “says that he does 
pot want to be mutwalli any more . . . and as he cannot transfer 
his office of mutwalliship to Ali Asghar Husain and as Ali Asghar 
Husain cannot be appointed mutwalli because the whole schemc 


” of the waqf would be changed”, the plaintiff, Farid Uddin Hasan, 


“gutomatically” became mutwalli. I can understand, without 
necessarily accepting, the grounds on which the learned Civil 
Judge came to the conclusion that the settlor could not résign 
his mutwalliship and appoint a successor in his lifetime.. But. 
it is difficult to. follow reasoning when he says that the plaintiff 
“automatically” steps into the vacant mutwalliship. ‘That, 
however, was the conclusion to which the learned Judge came 
and basing himself on it, he decreed the suit for ‘a declaration 
that the plaintiff Farid Uddin Hasan was the sole mutwalli and. 
manager of the waqf and that neither the settlor nor his son Ali. 
Asghar Husain had any interest in it. ’ 


The facts have been set out at some length above, because the 
issues are not altogether easy to understand. The first issue, 
however’ as the learned Civil Judge rightly apprehended, seems 
clearly to be whether the settlor had power in May, 1937 to. 
resign his own mutwalliship and to appoint his son, Ali Asghar 
Husain, as his successor. If he had, then that is an end of the 
matter, apart, of course, from any question whether by- the game 
document he had a right to vary, and did vary,’ the enefidial 
interests under the settlement. This question involvés. an 
examination of the Muhammadan law relating to thé power of 
a settlor under a wagfnamaal-al-aulad to resign-ehis own 


mutwalliship during his lifetime and while hale.and hearty. 


The first work to which our attention has been directed*is. 
Baillie’s Digest of Muhammadan Law. published -in 1865, first. 
edjtion at page 594, second edition, page 604, in which the learned 
author, discussing the powers of superintendent to commit. the 
office of mutwalli to another, observes that: “... A superi#- 
tendent while alive and in good health carnot lawfully“ appéint 
another to act for him, unless the appointinent of himself were: 
in the nature ofa gegeral trust. . .” I shall-discuss the signi-” 
ficance of the*concfuditg thirteem words of this’ passage in ‘a 
“ ee A gn Tee ries dae aS . . ers 
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Calcutta High Court before Sir AsutosH Muxeryt and Mr. 
Justice Vincent in the judgment, in which certain valuable 
texts are set out and comments made on them. In this case 
[Khajeh Salimullah v. Abdulkhair M. Mustafa (1)] of the report 
there occurs the following: s 

“It is laid down in the Kunyah: If the mutwalli appointed by the 
founder says ‘I resign my mutwalliship’ (literally I dismiss myself), 
‘this declaration has no effect ’ (and he continues as muiwalli) unless 
the declaration is made in the presence of the founder or the Cadi, 

" who would thereupon remove him (Fatawa Mahdiyah, a collection of 
decisions by the Grand Mufti of Egypt Sheikh al-Islam Muhammad 
al-Abbasi, a. d. 1883, volume 2, page 575; also Fatawa Alamgiri, 
volume 2, page 509, 1. 6). 

The view taken in these texts is substantially reproduced by 
modern text-writers. Baillie in his Digest of Mahomedan Law, 
Volume I, Ist edition, page 594, 2nd Edition, page 604, observes that 
while a superintendent, may at death commit his office to another in 
the same way as an executor may commit his to another, a superin- 
tendent, while alive and in good health, cannot lawfully appoint 
another to act for him, unless the appointment of himself were in the 
nature of a general trust (c.f. Fatawa Alamgiri, Volume 2, page 508, 
18). Amir Ali in his Mahomedan Law, volume I, page 355, observes 
that should a mutwalli in his lifetime and in health appoint another 
in his place, the appointment will not be lawful and valid, unless 
the mutwalli has obtained the tawliyat with that condition in a 
general manner. He then quotes a passage from the Raddul-Muhtar, 
volume 8, page 337, to explain the meaning of the term ‘general’. 
The term signifies that the mutwalli at the time of his appointment 
, Was such as should receive the power of transferring the trust to 
‘, another and substituting that other in his own place. It is worthy 
of note that the prohibition against the transfer of the trust applies 
to.the appointment of a permanent and substantive successor who 
occupies the position and exercises the full powers of the mutwalli, in 
fact succeeds him in the office and not merely acts as his temporary 
substitute in his place. In other words, the renunciation by a 

, mutwelli of his office is entirely distinct from his determination to 
act by a deputy. To the same effect is the statement by Sir Rowland 
Wilson in his Anglo-Mahomedan Law (third edition, sections 328 
and 329).” . é : 


The passage referred to above as laid down in the Kunyah 
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| appears on the face of it to refer to a case of a “‘mutwalli appointed , 


| by the founder” in the sense of a mutwalli other than himseif 


| appointed by the wagif, since it could hardly refer toa declaration 
| © be made “in the presence of the founder or the Cadi”, unless 
| it was dealing with a case. in which the: founder was not. himself 
} the mutwallf. Nor would the text frém the Kunyah necessarily’ 
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preclude the possibility, in the case of a founder -who is himself 
the first mutwalli, being deemed or resignation to do so with 
his own consent, which, indeed, is much the same thing as tracing 
back the power of resignation and of reappointment to the general 
residuary power remaining in the wagif. But in my view this 
passage from the Kunyah cannot be taken as dealing with a case 
such as we have before us here in which the waqif himself is the 
mutwalli. Both the reference to Baillie’s Digest of Muhammadan 
Law, which I have referred to above, and the subsequent reference 
to the passage from the Rt. Hon'ble Sir Syed Ameer Ali’s 
Muhammadan Law referred to later seem to exclude cases in which 
a mutwalli resigns and makes a new appointment in his own plece 
out of some general power of appointment such as that which 
resides in the waqif himself. The passage at page 454 of the 
fourth edition of Sir Syed Ameer Ali’s work on Muhammadan 
Law says: 

“The mutwalli cannot, however, assign or transfer the office to 
any one, or appoint another during his lifetime, unless his own 
powers are ‘general’. Should he in his lifetime and in health 
appoint another in his place, the appointment will not be lawful 
and valid, unless the mutwalli has obtained the towliat with that 
condition, ‘in a general manner’. In that case the mutwalli so 
appointing another person in his place will not be able to remove the 
latter, unless the wakif, whilst confiding the trust empowered him to 
assign the same to another, and also to remove the trustee.” 

This clearly refers to a case in which the mutwalli is not the 
waqif himself and it equally clearly implies that even a mutwulli 
who is not the wagif himself will have the power in his lifetime 
and in health of appointing a successor, if he has those general 
powers which the waqif is capable of transmitting to him by 
express appointment. There are other passages in Sir Ameer 
Ali’s work which point in the same direction. At page 441 he 
quotes the Sahib-ul-Hedaya (the author of the Hedaya) as saying: 

“_.. The wakif is primarily entitled to appoint a mutwalli for 
the management of the trust. If he is honest and just, he has a title 
superior to that of the Kazi to nominate a trustee, for though he has 
parted with the property, and his right in it has become extinguished, 
still he has a right to see that its proceeds are applied according to 
the terms of the consecration.” . 

This would seem to point to an inherent or general power 
in the founder of the trust and again, in quoting from the Radd- 
ul-Muhtar at page 442 ‘he says: - ; Vans 


“Tt is Jawful-for the wakif to reserve the towliat (the 
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created, but the wakif has appointed no trustee or mutwalli for the 
administration of the wakf, nor has expressly reserved the towliat 
for himself, the office would nevertheless appertain to him qua 
wakif.” 

This again would seem to point to an inherent residuary or 
general power in the waqif himself The Rt. Hon’ble Syed Ameer 
Ali at page 447 of the fourth edition of his book says that “. . . 
the power of appointing a mutwalli rests primarily with the 
waqif. : .” The meaning of the term “general” in reference to 
the appointment of a mutwalli is explained in the Anfaa-ul-Wasail 
as being “that the wagif appoints a mutwalli and places him in 
his own place and constitutes him his successor and authorises 
him to assign the trust to whomsoever he likes, in such a case che 
mutwalli can transfer the trust either in health or death-illness.” 
(See Ameer Ali, 4th edition, page 456). It would seem, therefore, 
to be beyond doubt that the waqif, as the primary repositorv of 
the general powers of appointment, has power to confer on a 
mutwalli the right of appointing a successor to himself even: it 
health. If that is so, there would appear to be at least as good 
reason why, in a case in which the waqif has retained the 
mutwalliship in his own hands, he should have power himself 
‘to do that which he undoubtedly could have conferred on a third 
Party the right to do—namely to appoint a successor in health. 
I can see no logical reason why the waqif should have less power 
to do himself something that he could confer On a third party 
the right to do. It is quite consistent with this principle of the 
. founder of the wagf possessing an ultimate residuary gencral 
power of regulating the mutwalliship that, in a case in which he 
has transferred a general power of appointment to a mutwalli and 
that power fails, the power of appointment reverts to the founder 
or his executor, if the founder is dead [Raggan Prasad v. Dhanno 
(1)]. This too seems to point to the possession by the preceptor 
Of at least as great a general power of regulating the succession 
to the mutwalliship (including power to resign in health and 10 
appoint a successor) in a case in which he is himself the first 
mutwalli, as he could transmit to a third party in a case in which 
he is not the first mutwalli. There is a passage in the judgment 
of a later case in our own High Court which certainly has ihe 
appearance of going the whole-length of the proposition that the 
founder of a wagqf, who is himself the mutwalli, can appoint his 
own successor while in health, though it does not in terme on 
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to the length of saying that he can himself retire and instal such 
“Ali Asghar SUCCESSOT immediately. But it is fully consistent with the reason- 
ing that the founder of the wagf should possess such a power. 
In this case [Ghazanfar Husain v. Ahmadi Bibi (1)] Mr. Justice 
Sen and Mr. Justice NIAMAT-ULLAH say that: 


“Under the Muhammadan law, a mutwalli who is not the founder 
of the trust has no power whilst in health to.appoint a successor or to 
formulate any scheme for the succession to the office of the mutwalli. 
This restriction does not apply to the founder of the waqf, who in 
reason and equity ought to have a free hand in the matter of nomina- 
ting and appointing a mutwalli for the administration of the trust im 
praesenti. ...” 


The last case to which I propose to refer is that of Abdut 


Ghafoor Mian v. Haji Khundkar Altaf Husain (2) which is a 
direct authority of two of the learned Judges of the Calcutta High 
Court that a mutwalli, who is himself the “appropriator” cn 
renounce the mutwalliship and appoint another person in his 
place. They say: 


“Tt is‘said that a mutwalli cannot renounce and appoint another 
mutwalli, That may be so in respect of a mutwalli who is not him- 
self the appropriator. Atibunnessa in the towliatnama of 1894, ex- 
pressly says that she was acting in her double capacity. She 
renounced in her capacity of mutwalli but appointed Ghafoor in 
her capacity of the wakif. It is laid dqwn in the Kunyah: ‘If the 
mutwalli appointed by the founder says, I resign my mutwalliship’” 
this declaration has no effect unless the declaration is made in the 
presence of the founder or the Cadi, who would thereupon remove 
him.” Fatawa Mahdiya, volume 2, page 575 quoted in Salimullah 
y. Abdul Khair (3). 


“Here the founder herself made the renouncement to herself and. 
made the appointment herself, such an appointment by the founder 
is quite distinguishable from an appointment by one mutwalli of 
another without the intervention of the founder or the Cadi. This 
appointment, however, cannot enure against the express terms of the 
original deed of wakf, and must terminate, with the life of the wakif.” 


The concluding qualification is, of course, important and. is 


itself entirely consistent with the view that, while retaining all 


his 


general powers as waqif or “appropriator” to the extent io 


which he has not parted with them, he cannot in effect revoke 
or. vary the wagf he has himself created by exercising them if, 
and to any extent that, he has assigned them to a third party and 
that third party is able and willing to exercise them. This 
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principle will have some bearing on the result of the appeal when 
we come to consider what the effect of the purported appointment 
by the settlor of Ali Asghar Husain on this case may have been. 


There are two arguments advanced by Sir Tej Bahadur Sapru 
which remain to be noticed against the view that the settlor could 
relinquish his own mutwalliship during his lifetime and appoint 
an immediate successor in his own place. The first is that such 
a course is said to be opposed to the whole principle of the Indian 
Trusts Act which, unlike the English Trustee Act, does not ieave 
it Open to a trustee to retire at will. This may well be true: 
but the answer must be that the principles of the Trusts Act 
do not apply to a matter such as a Muhammadan wagqf, which is 
governed by the special provisions of Muhammadan law applic- 
able to it. ‘The other argument advanced by Sir Tej Bahadur 
Sapru is that by the terms of the waqfnama itself in this case, the 
settlor has expressly appointed himself as mutwalli for the whole 
of the remainder of his own life and has, therefore, released and 
surrendered any residuary or general power of retirement and 
reappointment he might otherwise have had. Even if, on a true 
construction of the wagfnama, the settlor has appointed himself 
for the whole of the remainder of his life, I do not see why 
that should connote a surrender of his inherent power to retire, 
assuming he has that power. There is certainly no express 
surrender, and, in my view, it would require for more than a 
Mere appointment of himself as the first mutwalli “for my life” 
to amount to an abandonment by him of a power to retire 
(assuming he has such power) at will. It may have been, and 
probably was, the settlor’s intention when he made the waqj, to 
manage it as matwalli as long as he lived. But a right to “retire” 
necessarily implies the possibility of a change of mind. or at least 
an option to interrupt an existing state of affairs. 


In the later text books also there is support for the view that 

a waqif who appoints himself the mutwalli retains an inherent 

power to regulate the management of the wagf by resigning and 

transferring his office to another. In the 3rd edition of Tyabji’s 

Muhammadan Law at page 626. the learned author sets out a 
series of propositions— 

“494. The wekif cannot lawfully remove the mutwalli unless 

in the dedication he has empowered himself so to do. 


495. The mutwalli has no authority to discharge himself from his 
office. unless nermitted he the -eabef or Court. 
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495A. The mutwalli has no authority during his lifetime to 
transfer his office to another. 
495B. The wakif or his executor on appointing himself as the 
mutwalli, or acting as such retains the power of transferring the office 
to another under sections 492, 495." 
‘The paragraph 495B above fully recognizes the power of a wagif 
who is himself the mutwalli to “transfer the office to another” —- 
not, merely, be it observed, to appoint a deputy; and by paragraph 
492 the general power of appointment inherent in the wagqif is 
placed first in the catalogue of the means by which a mutwallt 
should be appointed. This view also appears to be shared by 
Sir Dinshaw Mulla (Principles of Muhammadan Law, 12th 
edition, page 178) who says that “if any person appointed as 
mutwalli dies, or refuses to act in the trust, ... or if the office 
of mutwalli otherwise becomes vacant and there is no provision 
in the waqf deed regarding sucession to the office, a new mutwalli 
may be appointed; and ‘first again in the catalogue of persons who 
may appoint he places the founder of the waqf himself. I cannot 
see why, on the principles which I have been able to deduce 
from the texts, when the waqif is himself the first mutwalli, he 
should not appoint a successor if a vacancy arises, not provided 
for by the deed of waqf, when himself he refuses to act further in 
the trust. ; 
From the foregoing slight examination of the Muhamn- 
madan texts and the authorities, so far as they have been 
brought to our notice, I have reached the conclusion that 
there is nothing in Muhammadan law which prevents the 
appropriator or waqif, who is himself the first mutwalli, frora 
resigning his office, and, out of his own residuary or general 
powers as waqif or appropriator, appointing his own successor, 
provided that thereby he does not oust any express power already 
conferred by the deed of waqf. In my judgment, therefore, there 
is nothing in the general provisions of Muhammadan law to 
prevent the deed of relinquishment of the 14th May, 1937. in 
so far as it is a resignation of his office by the settlor and the 
appointment of Ali Asghar Husain as his successor, from taking 
effect to the extent aforesaid. ; 
But that does not end the matter, since certain further 
considerations have been raised with which I must now deal. 
This branch of Sir Tej Bahadur Sapru’s argument runs in this 


way. It can be put shortly. He bases it on the assertion that > | 
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acted; if not fraudulently, at least in a manner from which it is 
plain that he seeks to consult his own wishes and interests rather 
than the interests of the trust. In the first place he sought 
unsuccessfully to repudiate his own wagf for no other reason than 
because he had transferred his affections from one set of members 
of his family to another. Now, it is said, he seeks by the instru- 
ment of the 14th May, 1937, to accomplish the same thing in a 
new way and to benefit the defendant Ali Asghar Husain at the 
. expense of the proper beneficiaries under the trust. I confess that 
I have found this argument attractive. Sir Tej Bahadur Sapru has 
drawn our attention to a recent Full Bench case in this Court 
[Muhammad Ali Khan v. Ahmad Ali Khan (})] in which Mr. 
Justice WaALI-uLLAH and I took the view that, in a case in which 
assets were once within the administration of this Court, in the 
sense that this Gourt was seized of the administration of trust 
assets by having before it proceedings concerning their manage- 
ment, it had, not only the power, but the duty of doing every: 
thing necessary by way of administration to protect those assets. 
That case also was a case concerning a Muhammadan wadf, 
thought it arose in somewhat different circumstances from the 


present circumstances. I am glad to have the opportunity of +- 


tepeating that in my.opinion it is never beyond the power of 
the court, in a proceeding before it in which assets held on any 
form of trust are concerned, to protect those assets for the benefit 
of the beneficiaries in whatever way is necessary. Although I 
freely accept it that the Indian Trusts Act as such does not apply 
toa Muhammadan wagqf, nevertheless in my opinion the broad 
principles on which the court administers and protects property 
once within its cognizance apply as much to assets comprised in 
a Muhammadan wagf as to any other assets held on trust. And, 
in my judgment, that would extent to a power in a proper case 
to remove a mutwalli, and to appoint a new mutwalli in his 
place, since, though he is not technically a trustee, a mutwalli 
unquestionably is a person who stands towards his waqf in a 
relationship of the same character as that of a trustee to his trust. 
Moreover, the court for this purpose is one of the modes of 
appointing a new mutwalli which is recognized by all the text 
books. 


If, therefore, I was satisfied that it were necessary for the court 
to intervene in these proceedings for the purpose of preserving 
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the property and income comprised in the wagfnama with which 
We are here dealing from something in the nature of a fraud, I 
should not, notwithstanding the technical validity of the instru- 
ment of the 14th May, 1937, have shrunk from disregarding it 
and, if necessary, appointing a new mutwalli, who might, or might 
not, be the plaintiff, Chaudhri Farid Uddin Hasan. That is 
the course which Sir Tej Bahadur Sapru says is the proper course; 
and, indeed, it is, I think, the only ground on which he can 
establish a footing for the plaintiff. It is, of course, a considerable . 
departure from the plaint, which does not ask that the plaintiff 
should be appointed a mutwalli in the place of the settlor, but 
seems a declaration that he “is the sole mutwalli and manager 
of the waqf’. As actually framed, I think the suit would be 
bound to fail for the reasons I have already given; but I am not 
prepared on that account to exclude from consideration the point 
now taken by Sir Te] Bahadur Sapru, since, as explained above. 
it is in my view the duty of the court, now that it is seized of this 
matter, to consider the future administration of the waqf. 


I do not doubt that the proceedings of the settlor in this 
matter leave a good deal to be desired and that he did in fact 
tepent of his original benefaction in favour of the children of 
Mst. Asghari Begam and endeavoured to transfer it to Ali Asghar 
Husain, the child of his third wife. But I have to consider 
whether this by itself constitutes such a fraud on the trust as to 
disqualify the settlor from nominating a successor on his own 
retirement or, in the alternative, to disqualify Ali Asghar Husain 
from being the mutwalli. It is said that the relinquishment of 
the 14th May, 1937, goes further than the mere retirement of the 
settlor and the appointment of a new mutwalli and that it is sought 
to vary the beneficial trusts at the expense of the old beneficaries 
for the benefit of the new ones. Its provisions in this respect are 
as follows: ; 

= - He”, ie. Ali Asghar Husain, the new. mutwalli, is from. 
today ‘the mutwalli of the wagf property. . . . It shall be incumbent 
upon the mutwalli aforesaid to pay from the present income of the 
wagf property Rs.5 per month to Mst. Nafis-un-nissa daughter, Rs.5 
per month to Sadr-un-nissa . . . . and to spend Rs.190 annually on 
religious purposes as detailed in the deed of wagf and he may appro- 

. priate the rest of the income from the property, which. is at present 


appropriated by me and is in my possession in my capacity as a 
mutwalli, as his dues of mutwalliship as long as he remains the 
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So far as the charitable annuities are concerned, they remain 
exactly the same as before. The only difference seems to be 
that monthly payments of five rupees to each of the two daughters 
are inserted, while the beneficial interest in the residue of che 
income,“‘which is at present. appropriated by me and is in my 
possession in my capacity as a mutwalli”, is to be retained by 
Ali Asghar Husain instead of by the settlor himself. As regards 
the daughters, if my construction of clause 8 of the original 
waqfnama of 1915 is right, the daughters were to have a hundred 
‘supees a month each after his death. As far as I can see, this 
has not been revoked by the document of 1937 and what has really 
happened is that he has added to that a payment of five rupces 
a month during his lifetime. In the same way the provision for 
his wives does not appear to be affected. I have difficulty, there- 
fore, in seeing that, so far as the daughters and wives are concerned, 
the attempted provisions of the document of 1937 adversely affect 
them. Indeed, they are beneficial to them. As regards the 
position during the settlor’s own lifetime, as I have already pointed 
out, by the original waqfnama he expressly reserved to himself 
a power cf disposing of the surplus income at his own discretion. 
By clause 1 he said that he would “spend the income from the 
waqf property for my support and for the support of my children 
and wives and on deeds of charity in any way considered proper 
by me. . . .” By clause 8 he expressly said: “. . . . During my 
lifetime I shall spend money on these things” (the expenses of 
the education and support of his children) “in a way 1 think proper 


and I shall continue to meet my personal expenses with the same. 


income along therewith . . .”; and it was only after his death 
that he gave the legacies to his wives and children specified in 
clause 8. It appears to me, therefore, that the settlor under the 
original wagfnama had retained his beneficial interest in the in- 
come of the property during his lifetime, subject only to the 
charitable annuities. Reverting again to the document of the 14th 
May, 1937, it appears on. this construction, at any rate during the 
settlor’s lifetime, to affect adversely no one but the settlor him- 
self. It is quite true that the annuities of five rupees a month 
to the two daughters and the appropriation ‘of the residuary 
income by Ali Asghar Husain are not expressly confined to the 
settlor’s lifetime. But, on the reasoning of the earlier part of 
this judgment and accepting with respect. as I do, the authority 
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Ghafoor Mian vy. Haji Khundkar Altaf Hosain (1) to the effect 
that the appointment of a new mutwalli on the resignation of 
the old one can only take effect subject to the ‘express terms of 
the original deed of wagf; I am bound to conclude that the 
appointment of Ali Asghar Husain as mutwalli, if it is valid at 
all, can only be valid for the remainder of the lifetime of the 
settlor. In the same way I must conclude that the beneficial 
provision for the appropriation by him of the surplus of the income 
of the waqf property attached to his mutwalliship must be 
similarly limited. On general principles, I can see no reason why 
an excessive exercise of his powers by the settlor should not be 
given effect to the extent to which they are actually within his 
powers, although the settlor may have gone beyond that point, 
unless, of course, there is some other overriding reasons—such as 
fraud—affecting them. 

Our attention has been drawn to nothing in this case indicating 
any personal disqualification of the defendant Ali Asghar Husain 
from being a mutwalli, unless it be that he is his father’s now 
favourite son. I feel, however, that that by itself would be too 
slender a ground to enable ug to carry out what otherwise appears 
to be a quite valid appointment by the settlor. I do not say that 
there are no grounds for anxiety. But there would have to be a 
little more than that, before, in my judgment, we could intervene 
to use the powers of this Court to protect the property. This 
would not, of course, prevent any beneficiary or other person 
interested from taking the proper steps in the event of their being 


.able to assert and prove any actual breach of trust or any positive 


jeopardy to the property. But at present there is nothing in 
this record which enables me to say that it exists. — 


The case has not been an altogether easy one. But, on the 
best consideration I have been able to give it, I have come to the 
conclusion, differing from that of the learned Judge in the lower 
court, that it does not automatically follow from what has happened 
that the plaintiff should now be appointed the mutwalli, and 
still less that he had actually become the mutwalli. For thése 
reasons I see no other course open but to allow the appeal and 
to substitute for the decree of the court an order that the suit 
be dismissed with costs in both courts. — 

Yorke, J.:—This is a defendant’s first appeal by one Ali 
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and manager of the wagqf-al-al-aulad executed by the defendant 
No. | Salah Uddin Husain father of the plaintiff and of the 
defendant No. 2 appellant on the 28th June, 1915, and that the 
defendants have no right in any form to the mutwalliship of the 
waqf aforesaid. 

The circumstances out of which the suit has arisen are as 
follows: On the 28th June, 1915, the defendant No. | Salah 
Uddin Husain executed a deed of wagf-al-al-aulad for the benefit 
of certain named persons, his two wives Mst, Tahir-un-nissa and 
Mst. Asghari Begam and his children by those wives, providing 
further for the benefit of any other issues to which the wives 
aforesaid might give birth. His children at that date were one 
son, Farid Uddin, and two daughters Nafis-un-nissa and Sadr- 
un-nissa. By this deed he appointed himself the first mutwalli 
in respect of the wagf property. Thereafter Salah Uddin com- 
mitted numerous acts inconsistent with the deed of waqf, as it 
appears, he transferred some of the wagf properties to different 
*persons by means of mortgages and sales. It further appears that 
in 1917 he divorced his wife Mst. Asghari Begam and married 
in the same year Mst. Shahzadi Begam the mother of Ali Asghar. 
In the year 1918 the second wife Mst. Tahir-un-nissa died and 
in the year 1920 the defendant Ali Asghar was born. In 1921 
Salah Uddin made a further attempt to rid himself of the effects 
of his having executed the wagfnama by executing a document 
described as an ibtalnama by which he repudiated the waqf. It 
Was in consequence of these transfers and the execution of this 
document that Farid Uddin and his two sisters instituted in 
August, 1922 a civil suit. No. 180 of 1922 to have the waqf declared 
valid and to recover from no less than 74 transferees different 
items of the waqf property. Salah Uddin was impleaded 2: 
defendant No. 2 and Ali Asghar as defendant No. 70 of this suit. 
The suit was dismissed by the District Judge of Budaun but 
in appeal, First Appeal No. 201 of 1930, decided on the 2ist 
November, 1935, this Court upheld the deed of wagf and deciced 
the plaintiffs’ suit for the declaration sought by them. It is said 
that some of the transferee creditors took the matter to the Privy 
Council but were unsuccessful there. 

On the 14th May, 1937, Salah Uddin executed the document 
which has given rise to the present suit. This is a document 
described as a deed of relinquishment. In this deed the waqif 
or settlor Salah Uddn mentioned that the waqf was still in force 
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and had been declared valid by the High Court in appeal No. 
201 of 1930. He went on to say that by the deed of wagf he was 
declared to be the. mutwalli of the waqf property for his life and 
that up till now he had been holding that office; but that he did 
not want to continue as mutwalli in future and that his children 
were not satisfied with his management and ready to take legal 
proceedings for his removal from the office. He went om to say: 
“In order to avoid litigation I voluntarily and of my own accord 
relinquish the office of mutwalli and from today resign the office 
of mutwalli and appoint as mutwalli Chaudhry Ali Asghar 
Hasan alias Munna Mian my minor son, who is under the 
guardianship of Mst. Manzoor-un-nissa, own grandmother (of the 
minor aforesaid). He is from today the mutwalli of the waqf 
property mentioned in the deed of waqf aforesaid. It shail be 
incumbent upon the mutwalli aforesaid to pay from the present 
income of the waqf property Rs.5 per month to Mst. Nafis-un- 
nissa daughter, Rs.5 per month to Sadr-un-nissa alias Kamni 
daughter and to spend Rs.190 annually on religious purposes as 
detailed in the deed of wagf and he may appropriate the rest of 


_the income from the property, which is at :present appropriated 


by me and is in my possession in my capacity as a mutwalli, as his 
dues of mutwalliship, as long as he remains the mutwalli.” On 
the face of it the effect of this document would be that Ali Asghar 
would be the mutwalli for his lifetime and would be entitled in 
that capacity to appropriate the whole of the annual income apart 
from Rs.310 as his ‘‘official remuneration” with the possible result 


. that the provisions in paragraph 8 of the waqfnama whereby after 


the waqif’s death each son of the two original wives was to receive 
Rs.300 per month and each daughter Rs.100 per month from the 
income of the waqf property would be rendered ineffective. 


The present suit was filed on the 31st October, 1938. The 
plaintiff contended that Salah Uddin had no right to appoint 
any mutwalli outside the circle of beneficiaries described in 
paragraph 3 of the wagfnama, that Salah Uddin had relinquished 
the office of mutwalli and had legally no concern now left with 
the office or with the waqf property, and that since the relinquish- 
ment the plaintiff, as the eldest son of defendant No. 1 and Mst. 
Asghari Begam, had become the sole mutwalli and manager of 
the wagf property according to the terms of the deed of wags. 
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relied on paragraph 2 of the deed of waqf which provides as 
follows: 

“I shall, during my lifetime appoint any one of my male issues 
as mutwalli of the wagf property and if I fail to do so the eldest of 
male issues shall be appointed as mutwialli, and aftet my death every 
mutwalli shall be empowered to nominate his successor as mutwalli 
and if any mutwaili is not nominated then after the death of each 
mutwalli the eldest of his male issues shall be appointed as a 
mutwalli etc.” 7 

The suit was not defended by Salah Uddin but a written state- 
ment was filed on behalf of Ali Asghar on the 11th January, i940, 
in which the execution and validity of the wagfnama were 
admitted. In paragraph 6 of the additional pleas, however, it 
was said that the defendant No. 1 Salah Uddin was not a mere 
mutwalli but he had also the due capacity of the wagif and as 
such he could transfer the right of mutwalliship (that is the office 
of mutwalli), and that he had lawfully and legally transferred the 
office in favour of the contesting defendant Ali Asghar by the 
document of the 14th May, 1987. Therefore it was said that 
“the contesting defendant is now~the legal and lawful mutwalli 
of the wagf property according to the present law and the plaintiff 
cannot object to it.” It was further said in paragraph 7 that the 
plaintiff had no. right to object to the transfer of mutwalliship 
during the lifetime of the defendant No. 1 Salah Uddin. 


Upon these pleadings a number of issues were framed, but 
we are concerned only with issues 4, 5 and 6. These issues were 
as follows: 

“4. Was defendant No. 1 incompetent to transfer the 
office of mutwalli to defendant No. 2 under the terms of the 
waqf deed dated 28th June, 1915, and is the appointment 
of defendant No. 2 as mutwalli of the wagf property in 
suit invalid? 

5. Has the plaintiff a cause of action to institute the 
, suit? 

6. Is the plaintiff entitled to the office of mutwalli of 
the waqf property during the lifetime of defendant No, 1? 
If not, what is its effect?” 


The learned Civil Judge of Budaun treated issue No. 4.as 


the main issue in the case. He discussed the previous history of 
the wagf and of the defendant No. 1 Salah Uddin and.the terms 
of the waqfnama.and the:law in regard to the-power, af a -mutwalli 


to relinquish, his office. He. concluded that the wagingma was: 
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created for the benefit of the then two wives Tahir-un-nissa and 


‘Ai Asghar “Sghari Begam and their children and children’s children. He 
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held that under the deed the eldest male issue of Mst. Asghari 
Begam would be the next mutwalli after the wagif mutwalli.. On 
these findings he held that by no stretch of imagination or 
interpretation could Ali Asghar be a mutwalli or a beneficiary. 
He went on to hold that by the execution of the deed of relinquish- 
ment of the 14th May, 1937, Ali Asghar was appointed mutwalli 
and could himself appoint a mutwalli and thus the plaintiff Farid 
Uddin could be completely debarred and all the future sons of 
Farid Uddin and the sons’ sons of Farid Uddin would be deprived 
of the waqf benefit totally. He went on to say further that as 
Salah Uddin had vacated his office of mutwalli and had said that 
he did not want to be mutwalli any more from 14th May, 1937, 
and as he could not transfer his office of mutwalliship to Ali 
Asghar and as he had a right to resign that office at any time 
and as Ali Asghar could not be appointed a mutwalli: because the 
whole scheme of the wagf would be changed, the plaintiff 
automatically became the muétwalli. Further on he said that as 
Salah Uddin was hale and hearty and was not suffering from 
death illness. and ias he had resigned from the mutwalliship, the 
next mutwalli is the plaintiff automatically as he is the eldest son 
as noted in the deed, as Salah Uddin would be deemed to have 
died without appointing a mutwalli. Hence he held that the 
appointment of Ali Asghar was totally invalid. He accordingly 
found on issue 6 that the plaintiff was entitled to the office of 
mutwalli and that by reason of the execution of the deed of 
relinquishment on the 14th May, 1937, which was calculated to 
deprive the plaintiff of his right he had a cause of action to 
institute the suit. He accordingly granted the declaration sought 
by the plaintiff; hence the present appeal. 


The first question which arises on this appeal is whether the 
waqfnama gives any power of appointment on resignation of the 
settlor and, failing the wagfnama, whether a settlor mutwalli has 
under the Muhammadan law such a power to resign his office 
and make an appointment of another person as. mutwaili in 


his place. On an examination of the wagfnama it is clear that 


there is certainly no provision for resignation by the waqif Salah 


Uddin of his office during his lifetime. The position . in 
Muhammadan law is not entirely clear but on the whole it seems 
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is that.a wagif mutwalli has the power to resign his office even 
during his lifetime and td"appoint a successor. We have been 
referred to a number of authorities. It is stated by Mulla in 
section 165 of his Muhammadan Law, paragraph 2, that “Tf any 
person appointed as mutwalli dies, or refuses to act ‘in the trust 

. and there is no provision in the deed of waqf regarding 
succession to the office, a new muiwalli may be appointed-—(a) 
by the founder of the waqf....” The statement of the law is 
possibly rather too general and, in any case, strictly speaking it 
covers the case of the resignation of a mutwalli appointed by the 
waqif other than himself. As mentioned in the leading case on 
this subject, Khajeh Salimullah vy. Abdul Khair M. Mustafa (1), 
Baillie in his Digest of Muhammadan Law, volume 1, Ist edition, 
page 594, 2nd edition, page 604, observes that “while a superin- 
tendent (mutwalli) may at death commit his office to another in 
the same way as an executor may commit his office to another, 
a superintendent, while alive and in good health, cannot lawfully 
appoint another to act for him, unless the appointment of him- 
self were in the nature of a general trust.... By the term 
‘general trust’ it is signified that the mutwalli at the time of his 
appointment was such as should receive the power of transferring 
the trust to another and substituting that other in his own place.” 
"he implication of the passage is that the waqif or settlor has this 
general power himself and can confer it on the mutwalli whom 
he appoints under the wagfnama. It has been suggested in 
argument that where a waqif appoints himself as the first mutwalli 
‘without reserving to himself the power of resignation while in 
good health and of appointment of a successor in his lifetime, 


the waqif should be presumed not to have reserved that power. 


On the other hand, it seems to be recognized that a waqif is a 
person who occupies a rather exceptional position and to whose 
wishes special attention has to be paid. It would therefore seem 
that there ought rather to be some indication that the waqif by 
appointing himself has also given up his general or residual 
powers. aus 


Ameer Ali has dealt with this matter indirectly in a number 
“of passages in Chapter XV of his Muhammadan Law (Tagore 
Law Lectures, 1884). At page 441 he quotes from the authorities 
-“The wagif is primarily entitled to appoint a mutwalli for the 
-management of the trust.” Again, “It is lawful for the wagif to 
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reserve the towliat (the governance of the trust) for himself. And 
where a wagf has been created, but the wagif-has appointed. no 
trustee or mutwalli for the administration of the wagf, nor has 
expressly reserved the towliat for himself, the office would never- 
theless appertain to him qua waqif. He has the power of 
appointing a mutwalli during his lifetime whenever he likes.” 
At page 453 he says: “A mutwalli cannot give up the office of 
towliat of his own motion; he must obtain the permission of the 
Kazi to retire from his office. Some jurists appear, no doubt, to 
have expressed an opinion that a mutwalli can resign his post in 
favour of another, but they have also held ‘that the latter” will 
not become mutwalli until his appointment has been sanctioned 
by the Kazi.” Again, at page 454: “The mutwalli cannot, 


‘however, assign or transfer the office to any one, or appoint 


another during his lifetime, unless his own powers are ‘general’. 
Should he in his lifetime and in health appoint another in his 
place, the appointment will not be lawful and valid, unless the 
mutwalli has obtained the towliat with that condition, in a general 
manner’.” At page 455 the expression “in a general manner” 
is explained as follows: “As regards the meaning of the expres- 
sion ‘in a general manner’ the author of the Radd-ul-Muhtar 
explains it as follows: « ‘It means that if the waqif or Kazi were 
to make a condition at the time of appointing the mutwalli, that 
he should have the power of transferring the trust to another and 
substituting that other in his own place by a sanad-i-wakf or 
wasiat, should necessity arise for it, such a condition would carry 
with it the power, on the part of the mutwalli, to appoint another 
mutwalli during his lifetime or in death-illness‘.” If the appoint- 
ment of the mutwalli, or the assignment to him of the trust, is 
not general in its nature as stated above, in other words, when 
the mutwalli does not possess general powers, he cannot assign 
the trust to another ‘in health’, whilst capable of discharging the 
functions of the office. The appointment of another mutwalli 
by one who does not: possess general powers, without the leave 
of the Kazi, is tantamount toa withdrawal of the incumbent from 
office, yet he remains responsible, unless the appointment or 
transfer of the trust is subsequently confirmed by the Kazi. ‘There 
is a further explanation of the term “in a general manner” at 
page 456 where he says: “With reference to a mutwalli 


appointed in a general manner, the meaning of the term ‘general’ 
OR ine ee ree, et ners.” 
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appoints a mulwaili and places him in his own place and 
constitutes him his successor, and authorises him to assign the 
trust to whomsoever he likes, in such a case the mutwalli can 
transfer the trust either in health or death-illness,’ ” 


We have also been referréd to Tayabji’s Principles of 
Muhammadan Law. In section 495 of this treatise it is stated that 
“The mutwalli cannot discharge himself from his office, without 
the permission of the waqif or of the Court.” By section 495A, 
“The mutwalli cannot during his lifetime transfer his office to 
another, much less sell it.” by section 495B, “If the wagaf or 
his executor purports to appoint himself ‘the mutwall, or acts 
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Yorke, J. 


as such, it does not deprive him of the ‘power of transferring the | 


office of mutwalli to anothef under section 492 above.” Section 
492 provides that “In the absence of any express or implied 
Provision in the declaration of wagf for the appointment of 
successive mutwallis (1) the waqif is entitled to make the appoint- 
“ment.” In the wagfnama with which we are concerned, the 
provisions for the appointment of a successor mutwalli only come 
into effect on the death of the waqif. Section 495B depends on 
how the act of the waqif in appointing himself the first mutwalli 
without making any specific reservation of particular powers is 
interpreted. The point is not directly dealt with in the leading 
case of Khajeh Salim-ullah referred to above which only quotes 
the same passage from the Kunyah referred to by Tayabji. The 
passage is as follows: . “It is laid down in the Kunyah: ‘If the 


mutwalli appointed by the founder says ‘I resign my mutwalli- ° 


ship’ (literally I dismiss mysglf), this declaration has no effect 
{and he continues as mutwalli) unless the declaration is made 
in the presence of the founder or the Cadi, who would thereupon 
remove him. (Fatawa Mahdiyah; also Fatawa Alamgiri, volume 
2, page 509, line 6.) : : 


The interpretation embodied in Tayabji’s section 495B is 
the one which was accepted by the Caleutta High Court in a 
later case, Abdul Ghafoor Mian vy. Haji Khundkar Altaf Hosain 
(1). At page 607 the learned Judges remarked: “It is said that 
a mutwalli cannot renounce and appoint another mutwalli. That 
may be so in respect of a mutwalli who is not himself the appro- 
priator. Atibunnessa in the towliatnama of 1884 expressly says 
that she was acting in her double capacity. She renounced in her 
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capacity. of mutwalli but appointed Ghafoor in her capacity of 

the wagif. . It is laid down in the Kunyah: M the mutwalli 

appointed by the founder says, ‘I resign my mutwalliship’ this 
declaration has no effect-tnless the declaration is made in the 

presence of the founder or the Cadi, who would thereupon remove 

him.” Fatwa Mahdiya, volume 2, page 575 quoted in Salim- 
ullah v. Abdul Khyer. Here thé founder herself made the 

renouncement to herself and made the appointment herself; such. 
an appointment by the founder is quite distinguishable from an 
appointment by one mutwalli of another without the intervention - 
of the fapnder:or the Cadi. This appointment, however, cannot 
ensure against the express terms of the original deed of waqf, and 
must terminate with the life of the wagif. This case is therefore 
clearly distinguishable from the case of Nawab Salimullah Bahadur 
v. fbdul Khyer Mohd. Mustafa.’* 

In the light of the above quotations from the authorities and 
the commentators and the decision of the Calcutta High Court, 
it certainly seems to me to be reasonable to conclude that a waqif 
who appoints himself as mutwalli does not deprive himself of his 
general power, which he could have conferred on a mutwaili 
appointed by him under the wagfnama, to resign office and appoint 
a successor during his lifetime despite the fact that he is in good 
health, . 

It is contended by Sir Wazir Hasan on behalf of the appellant 
that on this view it was open to Salah Uddin as waqif to relinquish 
his office and to make an appointment even of a stranger as. 
mutwailli during his lifetime and that in doing so he was not bound’ 
by the provisions of the wagfnama of 1915 since the wagfnama 
is silent on the point. Alternatively it is contended that the 
appointment is consistent with the terms of the wagfnama which 
provide only that the waqif shall appoint oneof his male issues 
as a mutwalli. 

It is necessary here to consider the exact terms of the wagfnama. 
In what might be called the general recital of the wagfnania 
Ex. A-3 Salah Uddin, after setting forth that he has one son, two 
datighters and two wives all of whom he names, recites: —“My 
object is to take lawful advantage of the waqf for children sanc- 
tioned by Islam and accépted by the British Government ‘and Act 
VI of 1913 which is in force for the time being and to make 
permanent arrangement for the perpetual support of my children 
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Yr 

1 will spend the income from the wagf property for my support 
and for the support of my children and wives... [y paragraph 
3 he specifies the manner in which the income of the wagf is to be 
expended and says: “the expenses relating to the education and 
support of my children shall be met first from the income of the 
waqj property; during my lifetime I shall spend money on these 
things as / think proper and I shall continue to meet my personal 
expenses with the same income. Along therewith, 1 shall give 
money to my both wives to meet their expenses and help my 
needy relations in a proper way from the same income. After 
my death out of the income from the waa} property Rs.100 would 
conunue to be paid to my first wife Mst. Vahir-un-nissa and 
Rs.100 to my second wife Mst. Asghari Begam per mensem, 
provided I do not sever my connections: with my wives during 
my lifetime and they may be living and taking food with me, and 
Rs.100 to each of my daughters. If God willing my wives give 
birth to other issues besides the present issues, each son shall 
continue to receive Rs.300 and each daughter Rs.100 per mensera 
outéof the income from the waqf property.” He then goes on to 


I have already set out the conclusions of the learned Civil 
Judge as to the meaning of this document and it is not necessary 
really to say more in regard to the interpretation than that in my 
judgment his conclusion is correct that this was a waqf for the 
benefit only of the family of Salah Uddin as it existed then, plus 
such further children ‘as might be born to the two wives, Mst. 


Tahir-un-nissa and Mst. Asghari Begam and their descendants. 


legality of executing a wagf-al-al-aulad do: not appear to me to 
detract from the soundness of that conclusion. The learned 
Civil Judge has Tightly said that it is not within the general powers 
of a waqif to alter the beneficiaries under a wagf-al-al-aulad or 
indeed under any other waqf once it has been validly executed by 
him; but that is a point which will not arise on the view which 
I take, in agreement with my learned brother, on the next point 
for decision. The question which has to be considered here is 
what is the correct interpretation of the. «07.007 UTS 38 
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in the light of the above conclusions? In she first place, I am 
of opinion that bearing in mind the whole of the terms of this 
waqfnama, the words “any one of my male issues’ in this pata- 
graph must be interpreted as limited to male issues of either ot 
the two wives Mst. Asghari Begam and Mst. Tahir-un-nissa. It 
would follow that the appointment of Ali Asghar could. in no 
case be effective’ after the lifetime of Salah Uddin (vide Abdul 
Ghafoor Mian’s case cited earlier). The further question, how- 
ever, arises as to whether, assuming the wagif to have power to 
resign, dyring his lifetime and therefore to appoint a mutwalli 
in hisypface, the appointment of Ali Asghar or in fact of an 
absolutd stranger could be valid even for the lifetime of the waqzf, 
bearing in mind the terms of the wagfnama. In a way it may be 
said to be contrary to the spirit of the wagfnama, but it can also 
with reason be said that during the lifetime of the settlor no 
specific benefits are conferred on the wives and children of the 
settlor who in effect (vide paragraphs 1 and 3 of the waqfnama) 
retains complete control over the residual income of the property. 
The appointment of even a stranger therefore does not operate as 
a deprivation against the wives and children. The answer must 
depend ultimately, 1 think, on the interpretation of the first 
sentence of paragraph 2 read with the statement in paragraph 1. 
The question then is does the provision “I shall, during my life- 
time, appoint any one of my male issues as mutwalli of the wagf 
property,” relate only to an appoiritment to take effect after the 
settlor’s death or does it also govern any appointment he may 
make during his lifetime and for the remainder of his lifetime? 
In this connection it appears to me imevitable that full weight 
must be given to what is said in paragraphs 1 and 3 of the waqf- 
nama in, which it is definitely stated that the settlor will occupy 
the office of mutwalli for his lifetime and therefore retain the 
benefits of that office. Had-the first few sentences of paragraph 
2 stood by themselves, they would have been capable of the 
interpretation that any appointment made by the settlor during 
his lifetime must be governed by the rule of appointment of one 


- of his male issues, that is. one of the beneficiaries specified in. 


paragraph 3. Reading this paragraph however along with other 
paragraphs, it appears to me ‘that it was open to the settlor in 
the exercise of his residual: powers as settlor to resign his office 
and to make an appointment even of a stranger which would be 
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ment will be effective after his death does not really arise for 
decision in the present suit. That is a point. which may arise 
for decision in some future litigation and must be left for decision 
when it arises. In these circumstances, I am of opinion that the 
view taken by the learned Civil Judge that the resignation of 
Salah Uddin operates as a kind of civil death cannot be supported. 
T would hold that the resignation and the appointment of Ali 
Asghar by the deed of the 14th May, 1987, is valid. The plain- 


* tiff’s suit should therefore have been dismissed. 


I would allow this appeal, set aside the decree of the learned 
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By THE Courr:—We allow this appeal and substitute for 
the decree of the lower court an order that the suit be dismissed 
with costs in both‘ courts. 


REVISIONAL CRIMINAL 
Before Mr. Justice Sinha and Mr. Justice Bennett 
EMPEROR v. NAWAB ALP* 

Arms Act (XI of 1878) sections 18(a),.19(f)—U. P. Arms Rules.and Orders 
rule 175—License granted by District Magistrate—Whether Sub- 
Divisional’ Magistrate: has power to cancel or suspend. The words 
“ Magistrate of a district"! explained—Criminal:Procedure Codé, sectiovi 
3(2). 

Where the license is granted -by:a DistvictsMaigistrates the Giiy Magis- 
trate exercising the powers of % SubrDivisipnal Migignente bas; no: power: to’ 
cancel or suspend it. - 

The expression “ Magistrate of ‘a, district ” in section -18(a) of the Arms 
‘Act means District Magistrate. 

The applicant was not. represented, 


The Deputy Government Advocate (Mr. Vishwa Mitra), for 
the Crown. ae : 
The judgment of the Court was delivered by: 

_ Bennett, J.:—This is a reference by the Sessions Judge of 
Cawnpore arising out of the suspension of a gun licence held by 
one Hakim S. Nawab Ali.. The licence was suspended by the 
City Magistrate of Cawnpore and’ thereafter Hakim S. Nawab 
Ali was prosecuted and convicted under section 19(f) of the Arms 





“Ctimimal- Reference No.- Ili of 1943, made by F. N. Crofts, Sessfons ‘Judge’ of 
Cawrtipore. dated the 10th of Anonuct 104K _ 
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Act because a. number of cartridges were found.in his possession. 
He had handed over his gun and licence when the latter was 
suspended. The Sessions. Judge has recomnténded that the con- 
viction be quashed. 

The question raised in the reference is whether the City 
Magistrate had power to suspend the licence. Section 18(a) of 
the Indian Arms Act provides that a licence may be cancelled or 
suspended by the officer by whom it was granted, or by any 
authority to which he may be subordinate, or by any Magistrate 
of a district, or Commissioner of Police.in a Presidency town, 
within the local limits of. whose jurisdiction. the: holder of such 
licence nay bé, when, for reasons to be recorded in Writing, such 
officer, authority, Magistrate or Commissioner deems it necessary 
for the security of the public peace to cancel or suspend such 
licence. The Sessions Judge has ‘assumed. that the licence in this 
case was granted by the District Magistrate and nothing has been 
said against this assumption. If the licence. was not granted by 
the City Magistrate, the City Magistrate had no power to cancel 
or suspend the licence unless the expression “any Magistrate of 
a district” applies to him. The Magistrate concerned has under- 
stood this expression to mean any Magistrate having. jurisdiction 
within a district and he has referred to rule 175. of the U. P. 
Arms Rules and Orders as indicating that a Sub-Diyisional 
Magistrate has the power. The City Magistrate of Cawnpore, 
he adds, exercises the powers of a Sub-Divisional Magistrate 
in the city. Rule 175 certainly implies that. a Sub-Divisional 
Magistrate may cancel or suspend a licence. but there is more 
than one reason for holding that the provision in rule .175 
could not confer power on a Sub-Divisional Magistrate not, 
empowered by section 18(a). Rule 175 merely requires a District 
Magistrate or a Sub-Divisional Magistrate who cancels ot suspends 
a licence, to state in writing the reasons for his order and provides 
for an appeal against the order. Rule 175 does not give any 
support to the view that any Magistrate, even a third class Magis- 
trate, has the power. Such a provision referring only to the power 
of cancellation or suspension by a District Magistrate or a Sub- 
Divisional Magistrate would not have been made, if it had been 
"thought that a Magistrate of inferior jurisdiction had the power, © 
that is, leaving such inferior Magistrate to exercise the power 
unfettered by the condition imposed by this rule in the case of 
a Dieerict Macistrate or a Sub-Divisional Magistrate... The rule 
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therefore, so far from supporting the Magistrate’s view, provides 
4n. argument against it. 

Moreover, there is no express conferment of power of rule 
175. The rule merely implies that a District Magistrate or a 
Sub-Divisional Magistrate has or may have the power. A rule 
inconsistent with the provisions of the Act would have no validity. 
But there is, we think, no conflict between the rule and the section 
because a Sub-Divisional Magistrate might be empowered to grant 
a licence, in which case he would also have the power under 
section 18(a) to suspend it. Section 17 of the Act provides that 
the Governor-General in Council may by notification make rules 
to determine the officers by whom a licence may be granted. 
We can clearly derive no assistance from this rule. * 

If we had no guide to the meaning of the expression “any 
Magistrate of a district”, there might be some force in what the 
Magistrate ‘concerned says. The expression might be construed 
as meaning any Magistrate: having jurisdiction within a district. 
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But section 3(2) of the Code of Criminal Procedure provides that , 


the expression “Magistrate of the district” shall be deemed to 
mean “District Magistrate”. Sub-section (2) of section 8 defines 
in this way this and other expressions occurring in enactments 
passed before the Code of Criminal Procedure came into force. 


The Code came into force in 1898, while the Indian Arms Act’ 


is of the year 1878. Having regard to the terms of this section 
we must apply the definition if there is no reason to doubt its 
applicability. ; . 

The only difference to be observed between the expression 
in section 3(2) of the Criminal Procedure Code and that in sectipn 
18(a) of the Arms Act is that. in the former the expression is 
“Magistrate of the district”, while in section 18(2) it is ‘‘Magis- 


trate of a district”. But we are unable to hold that this difference: 


is of any significance. Nor do we think that there is any force 
in the argument of the Magistrate that the use of the word “any” 
before “Magistrate” supports the view taken by him. If we 
hold ‘that “Magistrate of a district” means “District Magistrate”, 
the provision in section 18(a) means that the licence may be 
cancelled. or suspended by any District Magistrate. The word 
“any” does not therefore, we think, at all affect the construction 
of the expression. : 


This conclusion may also be supported by the improbability 
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conferred on ‘Magistrate of inferior powers not empowered to 
grant licences. The position of the other authorities referred 
to in section 18(a),-namely, the officer empowered to grant the 
‘licence or some higher authority to whom he is subordinate or 
a Commissioner of Police in a Presidency town, suggests an 
intention to confine the power to officers of superior status. It 
is altogether improbable, in our opinion, that such power would 
have been given indiscriminately to all Magistrates. 


We accordingly accept this reference and quash the convic- 
tion of Hakim S. Nawab Ali under section 19(f) of the Arms Act 
and the sentence of fine imposed thereunder. ‘The fine, if paid, 
must be refunded. - 


FULL BENCH 


Before Justice Sir James Allsop, Mr. Justice Mathur and 
Mr. Justice Pathak 4 


D. N. REGE SOLICITOR (PLAINTIFF) v. KAZE MUHAMMAD HAIDER 
AND ANOTHER (DEFENDANTS)* 


Tenancy Act ‘(Local Act XVII of 1939), sections 180, 182; 242—Jurisdic- 
fion--Suit to recover possession’ over. plots ‘of egvicultiral’” ‘land 
whether cognisable by a civil court. 


, 


It is: véry difficult-in view of the provisions of section 242 of the U. P. 
Tenancy Act to hold that the civil court and re¥enue court can in 
any case have concurrent jurisdiction. Their jurisdiction is not. con- 
current but depends on the allegations made in the plaint provided those 
allegations ‘are established to be true. The civil court has no jurisdiction 
where a claim to a tenancy has been set up before the institution of a 
suit and the revenue court has no jurisdiction where it has not been so 
set up. As such, where it was quite clear from the allegations made in the 
plaint that the defendant was setting up his right as'a tenant and not as 
a proprietor of the land in suit, held that the jurisdiction. of the civil court 
was barred. 


A plaintiff should as far as possible ascertain the facts before he files a 
plaint If he had reason to believe that the defendant was setting up a 
proprietory title he would rightly institute a suit in the civil court and 
if the defendant then sets up a plea of tenancy a reference could be made 
under section 288 of the U. P. Tenancy Act. 


The explanation to that section says that a plea of tenancy which is 
clearly untenable and intended only to oust the jurisdiction of the civil 
court shall not be deemed to raise a plea of tenancy. -‘That explanation, - 
might suggest that a plea of tenancy properly raised would oust the 
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jurisdiction of the civil court, but it must be held to apply to a plea of 
tenancy which waé raised before the institution of the suit to the knowledge 
of the plaintiffs. 


From the provisions of the second sub-section of section 180 of the 
U. P. Tenancy Act it seems to be quite clear that the section itself applies 
to persons who are setting up a claim to an interest in the land as tenants 
and not to persons who are setting up an interest as proprietors. The 
legislature could surely not have intended that a person who never claimed 
to be a tenant at all should, by the failure of the proprietor to sue or to 
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execute a decree for ejectment under section 180 obtain the right of an ° 


hereditary tenant. Furthermore the jurisdiction of a court does not 
depend upon the defence which is set up after the suit is instituted—but 
upon the state of affairs which existed before the institution of the suit. 

Mr. Man Singh, for the appellant. ; t 

Mr. Gopalji Mehrotra, for the respondent 

The judgment of.the Court was delivered by: 


Autsop, J.:—The suit which has given rise to this appeal 
Was instituted by the plaintiff-appellant in order to recover 
possession over plots of agricultural land. The defendants 
pleaded that they were tenants, having obtained a lease from the 
lambardar who was a person other than the plaintiff. The learned 
-Munsif in whose court the suit was instituted sent an issue to the 
revenue court upon the question whether the defendants were. 
properly.tenants of the land. The revenue court found that they 
were tenants. The Munsif thereupon dismissed the suit upon 
two grounds, namely, (1) that the defendants were tenants and 
(2) that the civil court had no jurisdiction to entertain the suit. 


_ The plaintiff appealed and the lower appellate court ‘held 
that the defendants were not tenants but that the civil court had 
no jurisdiction. The learned Judge of the lower appellate court. 
therefore, directed that the plaint should be returned to the 
plaintiff for presentation to the proper court. 


Against this order the plaintiff has filed an appeal to this 
Court upon the ground: that the civil court had jurisdiction. 
The appeal came before a Bench of this Court which suggested 
that it should go before a larger Bench as the question at issue 
was one of some difficulty... The appeal has, therefore, come 
before this Bench of three Judges. 


The difficulty arises on account of previous decisions of this 
Court. , Section 44 of the Agra Tenancy Act, 1926, was as follows: 


“A person taking or retaining possession of a plot or plots of land 
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1946 provisions of this Act shall be liable to ejectment on the suit of the 
aa arerE landholder and also to pay damages which may extend to four times 
D.N, Rege > pe 7 

Solicitor the annual rental value at the rates applicable to statutory tenants. 
* 42, Section 230 of the Act was as follows: ; 
Muhemmad “Subject to the provisions of section 271 (which deals with the 
Sider 


adjudication by civil courts on issues of title faised in revenue courts) 

-all suits and applications of the nature specified in the Fourth 

Schedule (which includes suits under section 44) shall be heard and 

determined by the revenue court and no courts other than a revenue 

court shall, except-by way of appeal or revision as provided in this 

Act, take cognizance of any such suit or application, or of any suit or 

application based on a cause of action in respect of which adequate 
: relief could be obtained by means of any such suit or application.” 
‘The question arose in the case of Muhammad Muslim v. Maharania 
(1) whether a suit by a zamindar against a trespasser could be 
filed in a civil court. In that case the plaintiff had. asserted that 
he was the proprietor of the land which had been in the occupa- 
tion of a tenant and that on the tenant’s death the defendant had 
occupied the land and was in wrongful possession as a trespasser. 
The defendant contended that the civil court could not entertain 
the suit because of the provisions of sections 44 and 230 of the 
Agra Tenancy Act, 1926. The learned Judges said that they had 
to decide whether the intention of the legislature was to oust the 
jurisdiction of the civil court completely in respect of suits 
relating to agricultural land. They had already mentioned that 
the allegations in the plaint made out a case of trespass, pure and 
simple. The learned Judges pointed out that there was a 
maximum fimit prescribed for the amount of damages which 
could be claimed under section 44, although a larger amount 
might be claimed by way of mesne profits in a civil court. They 
thought that the legislature could not be presumed to have taken 
away the proprietor’s right to’ claim the full amount of mesne 
profits from a trespasser. They then expressed the opinion that 
section 44 was probably enacted in order to allow facilities to an 

- owner of agricultural land in seeking a speedy remedy through 
the revenue court if the defendant had taken possession without 
his consent and if he was prepared to accept damages up to the 
maximum prescribed. They also referred to the provisions of 
section 273 of the Agra Tenancy Act which was in the following 
terms: ° 
“ (I) If in any suit relating to an agricultural holding instituted in 
a civil court the defendant pleads that he holds such land as the 
G2) (1928) LL.R. 50 All. 130. 
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tenant of the plaintiff or of a person in possession holding from the 
plaintiff, the civil court shall frame an issue on the plea of tenancy 
and submit the-record to the appropriate revenue court for decision 
of that issue only... .” 
They thought that the provisions of this section would - be 
superfluous if it were to be held that no suit about the possession 
of an agricultural holding could be filed in the civil court. It 
seems to us that the learned Judges were really intending io 
decide that there-might be cases against trespassers on agricultural 
land which could be instituted in the civil court and this is a 
decision with which we would respectfully concur. We are, 
however, inclined to think that the decision might have been 
based upon another ground, namely, that the jurisdiction of a 
court to take cognizarice of a suit depends upon the allegations 
in the plaint and that the civil court is the proper forum where 
. those allegations are that the defendant is a pure and simple 
trespasser against the proprietary title as was asserted in the case 
with which the learned Judges were dealing whereas the proper 
forum is the revenue court if the assertion is that the defendant 
is setting himself up merely as a tenant and is trespassing against 
the tenancy rights. In the case of Raji v. Ram Lagan (1) the 
learned Judges followed the decision in Muhammad Muslim v. 
Maharania, but emphasised the point that section 44 gave a remedy 
with a limited amount of damages. The case of Jagdamba Singh 
v. Ram Sarup (2) was one in which the plaint asserted that the 
defendant was setting up a title as a tenant. The learned Judge 
of this Court who decided the case however still relied. on the 
case of Muhammad Muslim v. Maharania and emphasised. that part 
of the judgment in the case which said that section 44 was enacted 
in order to allow facilities to an owner of agricultural land in 
seeking a speedy remedy through the revenue court. He men 
tioned another case, Dan Sahai v. Jairam Singh (3) which seemed 
to support the contention that the.suit should have been instituted 
in the revenue court but decided that that was contrary to the 
decision of the Full Bench and that the case before him could 
not be distinguished from that decision. We may mention that 
the decision in the case of Muhammad Muslim v. Maharania was 
a decision of a Bench of three Judges of the Court. Then there 
is a case of Lachhmina Kunwari v. Makfula Kunwari (4) in which 
the learned Judges relying on the case of Muhammad Muslim v. 


(1) [E930] A-L.J. 637. (2) LL.R. [1987] All. 370. 
(3) £1982} ALJ. 517. (4) LLLR. [1938] All. 441. 
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Maharania held that it was open to the proprietor of agricultural 
land either to sue a trespasser for ejectment in the civil court 
or to avail himself of the speedy remedy provided by section 44 
of the Tenancy Act and to file a suit for ejectment and for damages. 
in the revenue court. 


There can be no doubt that there was a current of decisions. 
based on the case of Muhammad Muslim v. Maharania that it was 
open to a proprietor when the Agra Tenancy Act, 1926, was in 
force to sue a trespasser either in the civil court or under section 
44 of the Tenancy Act in the revenue court. As the Tenancy 
Act was, in general, intended to control the relations of landlords 
and tenants with the exception of suits between admitted ,co- 
sharers for arrears of revenue and profits, we are inclined to think 
ourselves that it was always the intention of the legislature that 
a suit for ejectment of a trespasser under that Act was intended _ 
to be a suit against a person who was not claiming that he had 
any proprietary interest in the land but we might have felt bound 
to follow the previous decisions if there had been no amendment 
of the Tenancy Act. The law is now contained in’ the U. P- 
Tenancy Act, 1939. Section, 180 of that. Act is as follows: 


“(1) A person taking or retaining possession of a plot or plots of 
land. otherwise than in accordance with the provisions of the law 
for the time being..in force and without the consent of the person 
entitled to admit him as tenant shall be liable to ejectment under 
this section on the suit of the person so entitled, or when the joint 
consent of more than one person is required on the suit of any one 
or more of such persons, and also to pay damages, which may extend 
to four times the annual rental value calculated in accordance with 
the sanctioned rates applicable to hereditary tenants. 

(2) If no suit is brought under this section or a decree obtained 
under this section is not executed the persons in possession, shall on 
the expiry of the period of limitation prescribed for such suit or for 
the execution of such decree, as the case may be, become a hereditary 
tenant of such plot or plots.” - 


It was certainly held in the case of Parmeshwari Das y. Angan La{ 
(1) that there was no substantial difference between section .180 
of the Act of 1939 and section 44 of the Act of 1926, but the 
attention of the learned Judges was not directed to the second. 
sub-section of section 180. Section 242 of the Act of 1989 is, 
in much the same terms as section 230 of.the Act of 1926, but it 
is to be noticed that the word ‘adequate’ has been omitted before 
‘ () LL.R. [1944] Alt. 204. 
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the word ‘relief’ so that a plaintiff cannot now institute a suit 1946 
im the civil court if he can obtain relief in the revenue court. Dae 
It is immaterial whether the relief is adequate. The learned ~ goticitor 
Judges who decided the case of Parmeshwari Das v. Angan Tal xia 
‘agreed that the word ‘relief’ might not mean the entire relief Mubataniad 
claimed but they thought that it could not mean insignificant 

relief and that the relief referred to must be the relief claimed 

by the plaintiff or a substantial portion of it. With the greatest 
respect we doubt whether it ‘can fairly be said that a decree for 
ejectment together with damages amounting to four times the 
annual rental value calculated in accordance with the sanctioned 

rates applicable to hereditary tenants would be an insignificant 

relief. However. that may be; our main reason for respectfully 
differing from the learned Judges arises out of the provisions of 

the second sub-section of section 180, which were apparently not 
brought to their notice. It seems to us quite clear from the 
Provisions of this second sub-section that the section itself applies 

to persons who are setting up a claim to an interest in the land’ 

as tenants and not to persons who are setting up an interest as 
proprietors. The legislature could surely not have intended that 

a person who fever claimed to be a tenant at all should, by the 
failure of the proprietor to sue or to execute a.decree for eject- © 
ment under section 180, obtain the rights of an hereditary tenant 

Under the fourth schedule to the Tenancy Act, 1939, the period 

of limitation for a suit under section 180 would now generally 

be either six years or three years. If section 180 of the Tenancy 

Act was intended to apply to persons who were not claiming 
tenancy rights in the land but were setting themselves up as 
proprietors we would get the extraordinary result that a mere - 
trespasser who never claimed, any tenancy rights would, by ° 
process of law, become an hereditary tenant if he had not been 

sued under section 180 within the period prescribed. If he was 

sued in the civil court after the expiry of the prescribed period 

he might claim in the alternative that he had the rights of a 
statutory tenant and was entitled to remain in possession as such 

even if it was found that he had no proprietary interest in the 

land. Most of our litigation about land is concerned with revenue 

paying mahals, that is, zamindari land, and a mahal is not an 
abstraction but ig by definition ‘an area ‘of land. Nobody could 

surely think that a defendant’in a suit about proprietary title couid 
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cultural land in a mahal or at least of any plots in the mahal of 
which he had taken actual cultivating possession as his sir or 
haudkasht. We, therefore, think that there cannot be any doubt 
now that the distinction between an ordinary suit against a 
trespasser in a civil court and a suit under section 180 of the 
U. P. Tenancy Act, 1939, is that the plaintiff in the first case 
alleges that the defendant is setting up a title against his 
proprietary interest whereas in the second case the plaintiff alleges 
that the defendant is setting up a title to hold the land as a 
tenant. We do not think that section 180 applies at all to cases 
in which the defendant has never given the plaintiff reason to 
think that he is setting up a claim to be the proprietor of the 
land and conversely that a suit in a civil court does not lie when 
the defendant has given the plaintiff reason to think that he is 
claiming .an interest as a tenant. We would point out that the 
jurisdiction of a court does not depend upon the defence which 
is set up after the suit is instituted but upon the state of affairs 
which existed before the institution of the suit. We are not to 
be understood to express the opinion that a plaintiff can give either 
the civil court or the revenue court jurisdiction by making false 
allegations in his plaint. It may. be thought ‘that’ there may be 
cases in which the plaintiff would not know what position the 


‘defendant was claiming to occupy but we think that such cases 


would be very few indeed. The plaintiff would in most cases 
know on what grounds the defendant was claiming to ‘be in 
possession of the land and if he did not, it would be open to him 
by means of notice or otherwise to inquire before he instituted 
the suit. We feel that a plaintiff should as far as possible ascertain 
the facts before he files a plaint. If he had” reason to believe 


‘that the defendant was setting up a proprietary title he would 


rightly institute a suit in the civil court and if the defendant then 
set up a plea of tenancy, a reference could be made under section 
288 of the U. P. Tenancy Act. The explanation to that 
section says that a plea of tenancy which is clearly untenable 
and intended only to oust the jurisdiction of the civil court shall 
not be deemed to raise a plea of tenancy. We confess that that 
explanation might suggest that a plea of tenancy properly raised 
would oust the jurisdiction of the civil court, but for the reasons 
we have given we think it must be held to apply to a plea of 
tenancy which was raised before the ‘institution of the suit to the 
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Opinion that the civil court would necessarily have jurisdiction 
if there was no plea of tenancy. We think that it is very difficult 
in view of the provisions of section 242 of the U. P. Tenancy 
Act, 1939, to hold that the civil court and revenue court can 
im any case have concurrent jurisdiction and we would hold, 
therefore, that the jurisdiction is not concurrent byt depends on 
the allegations made in the plaint provided those allegations are 
established, to be true. The civil court has no jurisdiction where 
a claim to a ‘tenancy has been set up before the institution of the 
suit ‘and the revenue court has no jurisdiction where it has not 
been so set up. 


In the present case no difficulty arises because it is quite clear 
from the allegations ‘made in the plaint that the defendant was 
setting up his night’as a tenant and not As a proprietor of the land 
in suit. That being so, the learned Judge of the lower appellate 
court was right in holding that the civil court had no jurisdiction. 


We have not been asked in the alternative to hold that the 
learned Judge of the lower appellate court should have decided 
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the suit under the provisions of section 291 of the U. P. » 


Tenaricy Act, 1939, and consequently we express no opinion 
on the point. It was doubtless not raised on account of a decision 
of a Full Bench of this Court which might or might not be upheld 
if the matter came up before a larger: Bengh. which was capable 
of reconsigering it. We may add. that the decision onthe 
question of tenancy can be of no effect one way or the other since 
the learned Judge has held that it was recorded in the course. of 
proceedings arising out of a suit with which the court in which 
the suit was instituted had no jurisdiction to deal. 


In the result-the appeal is dismissed with costs. 


, 
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APPELLATE CIVIL 
Before Mr. Justice Malik and Mr. Justice Wali-ullah 


HARDEO SAHAI (Pramwirr) v. BANKEY RAI AND OTHERS 
: - (DEFENDANTS)* . 


Debt Redemption Act (Local Act XIII of 1940), section 9(3)—Rate of 
* interest—Mode of calctlation 
Sub-segtion (3) of section 9 of the Debt Redemption Act provides that : 
at the time of the accounting the debtor shall not get as interest more © 
than the amount of the principal outstanding on that date. 


The plea, that the mortgagee might havé realised more is available to 
the mortgagor if the amount is to be realised from a third party. The 
principle behind the rule is that the mortgagor should .not be made to 
suffers loss which had been incurred due to the negligence of the mortgagee 
in not gealising amounts which he could have realised.: The mortgagor 
can not take advantage of his own default and under the circumstances, 
say that though he did not pay the ‘money to the mortgagee he should get 
credit for it; ag the mortgagee, if he had enforced his’ rights and had _ 
exercised due diligence, might have realised the money from him. 


Mr. Jagnandan Lal, for the appellant. 

Mr; S; P. Kumar, for the respondents. 

The judgment of the Court was delivered by: 

Manik, J.:—This is a plaintiff's appeal. The plaintiff filed 
asuit for redemption of a mortgage dated the 26th gf March, 
1906. The mortgage was for Rs.850 and was a usufructuary 
mortgage. The mortgaged property was leased to the mortgagor 
on an annual rental of Rs.64, but the mortgagor made default 
in payment of rent with the result that decrees for arrears of rent 
were obtained against him and he was ultimately ejected in 
execution of the said decree.  In’spite of the ejectment procecd- 
ings he, however, continued to remaifi in possession for a period 
of about eight years. After the mortgagee, the defendants’ 
predecessor, had secured possession he again let out the land to 
the mortgagor on an annual rental of Rs.¥5 and the mortgagor 
remained in possession of the land for a number of years under 
the new lease. ; 

The mortgagor is an agriculturist and he wanted the accounts, 
to be taken in accordance with the provisions of sectién 9 of the 
U. P. Debt Redemption Act. After taking the accounts the 
trial court held that a sum of Rs.32% was still, dug, under the 





aaa = a ne nae ee LA Te ae ee 


ALL. ALLAHABAD SERIES 701 


mortgage and passed a decree for redemption on payment of 
the said amount. The mortgagee defendants filed an appeal in, 
the court below and they urged that the trial court had erred 
in holding that only Rs.329 was due to them. The appeal 
in the lower appellate court was valued at Rs.52] which was the 
original mortgage amount. A : 

The trial. court had interpreted sub-section (3) of. section 9 


ot the U. P. Debt Redemption Act (XII of 1940) to mean 


that the. mortgagee could in all get an equal amount*4s interest 
during the whole period of the mortgage, that is the mort- 
gage being for a sum af Rs.850 the plaintiff was not entitled 
to get more than Rs.850 in all, that is Rs.1,700 in all from the 
mortgagor. The court below has rightly pointed out that. this 
view is értoneous. All that the sub-section means is that at the 
time of the atcounting the debtor shall not get as intertst more 
than the amount of the principal outstanding on that date. So 
far the lower appellate court has correctly interpreted the sub- 
section. Learned counsel has, however, pointed out, that the next 
sentence in the judgment of the lower appellate court may give 
rise to a misconception where it is said that at the time of account- 
ing the interest shall not exceed Rs.850. Reading the paragraph 
as a whole, the meaning of the lower appellate court is quite clear, 
but to avoid any future misunderstanding we may make it clear 
that sub-section (3) of section 9 of the Debt Redemption Act only 
provides that the amount of interest allowed shall not exceed the 
amount of principal outstanding on the date of the accounting. If 
the whole principal sum of Rs.850 is due no doubt the court can 
allow interest up to Rs.850,. but in case a part of the principal 
sum has been paid off there’ would have to be a consequential 
reduction in the améunt of interest. 
The lower appellate Court found that a sum of Rs.100 alone 
was realised by the mortgagee from the mortgagor during the 
" period of eight years when the mortgagor was in possession of 
Jitpore before his*ejectment therefrom. Learned. counsel for 
the appellant has admitted that he cannot challenge this finding 
which is a finding of fact, but what he has argued is that section 
9 provides thag In. taking the-accounts the court shall take as. 
realised mot only the amount that has come into the hands of the 
mortgagee -but also such amount which, with the exercise of 
ordinary iliggace, might have been realised by him. , Learned 
counsel has urced that the marteaweas niche aclsl oat ete 
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have realised the rest of the money due to him from the mort- 
gagor. This plea, that the mortgagee might have realised more, 
is available to the mortgagor if the amount is to be realised from 


Bexkey Rai g third party. The principle behind the rule is that the mort- 
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gagor should not be made. to suffer loss which had been incurred 

" due to the negligence of the mortgagee in not realising amounts 

_which he could have realised. The mortgagor cannot take 
advantage of his own default and say that though he did not pay 
the money’ to the mortgagee he should get credit for it as the 
mortgagee, if he had enforced his rights and had exercised due 
diligence, might have realised the money from him, There is 
no force in this contention. 


We dismiss this appeal with costs. 





Before Mr. Justice Verma and Mr. Justice Sankar Saran 
KALLY (DEFENDANT) v. PHUNDAN (PLAINTIFF)* 

Tenancy Act (Local Act XVII of 1939), sections 205, 206—Grove taken on 
rent—Grove not. planted by tenant—Lahd not, obtained for that pur- 
pose-—-Whether the: tengnt is a prave-holder—Suit for division of 
holding—-Whether cognisable ‘bya ciagil court—Jurisdiction. ” 
Where what’ was taken by the’ tevants from the:‘landlord was an 

existing grove and the‘land was never let or granted to them. for the pur- 


pose of planting a grove which neither could be nor was planted, held 
that under the circumstances, the tenants could not be grove holders. 


Held further that a.suit for the division of a tenant’s holding is a suit 
of the nature specified in the fourth schedule to the Tenancy Act. That 
being so the civil court can not take cognisance of such a suit. 


Mr. Kailash Prasad Gupta, for the appellant. 

Mr. Lalta Prasad, for the respondent. 

The judgment of the Court was delivered by: 

Verma, J.:—This is a defendant's appeal: arising out of a 
suit, brought by the respondent in the court of the Munsif of 
Pilibhit, for the partition of a grove situated in a plot No, 710/2. 
The Munsif dismissed the suit, but the lower appellate court 
has set aside the decree and has remanded the suit. 


. Among the pleas raised by the defendant in hits ‘written state- 
ment was one to the effect that the suit was rfot coghlzable by.thie 
civil court. He further alleged. that, in,any event, the*plaintiff 
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had no right or title to.the grove in suit. The Munsif held that 
the civil court had no-jurisdiction ‘to entertain the suit: Ta spite 


Of this, he went on to record a finding on the merits and held 


that the defendant’s allegation, that the plaintiff had no right 
or title to the grove in suit, was correct. The learned Judge ot 
the court below has rightly pointed out that the Munsif, being 
of the opinion that the civil court had no jurisdiction to entertain 
the suit, ought not to have tried any other issue and should have 


. returned the plaint to the plaintiff for presentation to the proper 


coult. He differed from the finding of the Munsif that the suit 


1046 


wo 
Phondat 


was not cognizable by the civil court. Having held that the . 


civil court could entertain the suit, he passed an order of remand 
with the direction that the question of title. be tried afresh as, 
in the learned Judge's opinion, the finding of the learned Munsif 
was vitiated by certain errors of law. aan 

The basis of the learned Judge’s finding that the suit was 


cognizable by the civil court is—as it had to be—that the parties . 


are “grove-holders” in respect of the grove in question. It has 
been contended before us by the appellant’s learned counsel that, 
on the admitted facts, the parties to this suit could not possibly 
be grove-holders. 


grove-holder is defined in section 205 of the U.P. Tenancy 


Act (XVII of 1939) as a person who has planted ‘a grove. (a), 


on land. which was let or granted to him by a landlord for 
the purpose of planting a grove; or (b) on land which he 
held as a tenant other than as a sub-tenant, a permanent tenure- 
holder or a fixed-rate tenant, . . . . provided the planting of 
the grove on such land was done with the permission—written 
or oral according to circumstances which need not be specified— 
of the landlord or in accordance with local custom entitling the 
person to plant a grove on the land held by him as a tenant. 
The first requisite, thus, is that the person claiming to be a grove- 
holder must have planted a grove on-land of one of the two 
kinds mentioned in the section. By virtue of clauses (c) and 
(4) of section 206, the transferees and heirs of such planters of 
groves will also become grove-holders. . 

Learned counsel for the appellant has contended that, in view 
of the facts adgnitted by the plaintiff himself, and having regard. 
to the definition quoted above, the finding that the parties to 
this suit. are-grote-holdets must be held to be wrong. It appears 
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were, however, examined under order X, rule 2 of the Code of 
Civil Procedure. ‘The statement made by the plaintiff has been 
laid before us. The relevant portions are as follows: 
' “The plot in dispute has been in our possession for 30 or 32 years. 
Kallan and I took this bagh on rent (lagan par liya tha). The rent 
was Rs.7. Each of the parties has been paying Rs.3-8-0. We took. 
“it on rent from Hadi Yar Khan zamindar . . . we used to pay rent 
and’ used to obtain receipts. There was a grove already in existence 
when we took the number in dispute on rent. . . . This is a mango 
grove. ... There are 39 trees now in existence in the number in 
dispute. The rest of the land is not cultivated. The number in 
dispute was full of trees when it was taken on rent. There were 
40 trees even when we took it.” 


The argument put forward on behalf of the appellant is that 
it is abundantly clear from these statements of the _ plaintiff 
himself that no land was ever let or granted to him or ta the 
defendant for the purpose of planting a grove. Neither of them 
could plant or has planted any grove on such land. It is further 
clear that neither the plaintiff nor the defendant ever planted 
a grove on land held by either of them as a tenant. It is obvious 
that, on the plaintiff’s own case, what was taken by him and 
the defendant from the landlord—we, of course, express nc 
opinion as to the truth or falsity of this allegation—was an existing 
grove and that it was agreed that rent at the rate of Rs.7 per 
annum would be paid. It is that very grove which, according to 
the plaintiff, is still in the possession of the parties. The only 
change that has taken place, according to the plaintiff's statement, 
is that one tree has disappeared. It appears to us that, in these 
circumstances, the parties cannot be held to be grove-holders as 
defined in the Tenancy Act. Their status can be only that of 
atenant. It has been suggested by the appellant’s learned counsel 
that, if the plaintiff's allegations of fact are true, the parties are 
non-occupancy tenants and reference has been made to scction 
31 of the Act. It is, however, not necessary for us to determine 
the class of tenants to which the parties belong, if the facts stated 
by the plaintiff are accepted. It is sufficient for the purposes of 
the question that arises before us that, on the allegations of the 
plaintiff himself, they can only be tenants and not grove-holders. 

It is not denied that a suit for the division of a tenant's 
holding is a suit of the nature specified in the fourth’ schedule to’ 
the Tenancy Act. That being so, the civil court cannot take 
cognizance of such a suit. Thus, the present suit, if it is maintain- | 
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in the revenue court. We are, therefore, unable to uphold the ggg 


finding of the lower appellate court that the suit was cognizable kul 
by the civil court. We agree with the learned: Judge, however — Phuidan 


, 98 we have already stated—that the Munsif should not. have’ 
recorded any finding on issue No, 2 which related to the tide of 
the plaintiff. We also agree with him that, instead of dismissing 

‘the suit, the Munsif should have returned the plaint to the 
plaintiff for presentation to the Proper court. 

For the reasons given above, we allow this appeal and set 
aside the order of the lower appellate court. We direct the 
plaint to be returned to the plaintiff for presentation to the 
reventie court. This will be done by the court of first instance 
as soon as the record is received in that court. 

As we have pointed out above, the court in which the plaint 
will now be filed—if and when it is filed—should disregard the _ 
finding of the Munsif on issue No. 9. ‘ 


The appellant is entitled to his costs. throughout. 





MISCELLANEOUS CIVIL 


Before: Sir James Allsop, Acting Chief Justice and 
Mr. Justice Mathur 


CHIEF INSPECTOR OF STAMPS, U. P: (Appiicant) v, JWALA BANK, 1946 | 
Lrp., AND OTHERS (OpposrtTE PARTIES)* April, 1. 
Stamp Act (If of 1899), schedule I, article 55—* Release” 
Interpretation 
A Hindu widow executed a document by which she surrendered her 
lifeinterest in her husband’s property in favour of the. next reversioners, 
her daughters. The document in question was stamped as a release. It 
“was contended by the Chief Inspector of Stamps that it was a gift and 
should be stamped as such. Held that it was-not a gift or a conveyance or 
2 transfer of any kind. Neither it was a release but only an agreement 
upon which a smaller amount of fee would be payable. 


Mr. Brijlal Gupta, for the applicant. 

The opposite parties were not represented. 

The judgment of the Court was delivered by: 

Attsop, A. C. J.:—A Hindu widow executed a document by 
which she surrendered her life interest in her husband’s property 
in favour of the next reversioners, her three daughters. ‘The. 
document was stamped as a release. It is contended by the Chief 
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Inspector of Stamps that the document was a gift. Reference has 
been made to the case of In re: Khetramoni Debya (1). With 


Tngpector of the greatest respect to the learned Judges of the Patna High Court, 
ve 


% 
Jwala 
Bank, Ltd. 


-we do not think that their decision is correct. If the transaction 


with which we are concerned was a gift or for that matter a 
conveyance or transfer, the three daughters benefited by it would 
stand in the shoes of the Hindu widow who executed the docu- 
ment, or in other words, they would have a life interest during 
the lifetime of the Hindu widow. But that is not the position 
at all. When a Hindu widow surrenders her life interest in the 
property in favour of the reversioners who are in existence at 
that time those reversioners become the absolute owners and they 
do not hold the Hindu widow’s life interest during her lifetime. 
If they did, and they happened to die before the widow, then the 
property would’ go to the reversioners. who were alive at the 


’ time of the widow’s death. In our judgment, this document 
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with which we are concerned is certainly not a gift or a conveyance 
or a transfer of any kind. It is a mistake to go into the question 
whether it comes within the terms of the definition of the word 
release”, in the Indian Stamp Act, 1899. If it does not come 
under that defisition, then presumably it is an’ agreement upon 
which a smaller amount of fee would be payable. We are quite 
clear that this document is not to be stamped as a gift or transfer 
of any kind, or a conveyance, and that it is:at least sufficiently 
stamped. ; 3 
APPELLATE CIVIL 
Before Sir James Allsop, Acting Chief Justice and 
"Mr. Justice Mathur . 
SHAMIM FATMA (Prantirr) ». AHMAD ULLAH 
KHAN (DEFENDANT)* Ft 
Dissolution of Muslim Marriages Act (VIII of 1989), section 2(2)—Dissolu- 
lion of marriage—Husband’s duty to matntain wife 
It can not be said that there is an absolute duty on a husband to main- 
tain his wife and that the wife is entitled to a decree for dissolution of 


_ marriage even if she avoids the husband and refuses the shelter of his 


house which he offers to her. The wife is not entitled to a decree for 
dissolution unless there is failure on the husband's part and the Dissolu- 
tion of Muslim Marriages Act does not mean that the husband is bound to 
follow his wife wherever she may go and force food or money or clothes 
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upon her. “As such where the husband had obtaihed a decree for restitu- 1946 

tion and his house was open to his wife, if, she refused to avail herself of 

the shelter which was offered to her she can not complain and is not en- Fatma 
‘ titled to a decree for a dissolution of marriage. 


Ahmad 
Messrs. Mushtaq Ahmad and Ihsanul Haq, for the appellant. Uiish Ken 
Mr. Baleshwari Prasad, for the respondent. 





The judgment of the Court was delivered by: 


Autsop, A.C.J.:—This is an appeal under the Letters Patent 
against a judgment of a learned single Judge of this Court who 
set aside a decree for dissolution of marriage passed in favour of 
a Muslim woman under the provisions of the Dissolution of 
Muslim Marriages Act, 1939. The courts below held that the 
plaintiff had proved that her husband had treated her with 
cruelty and that he had not maintained her for a period of two 
years. The learned Judge of this Court did not, go into the 
question of fact. He ‘came to the conclusion that the allegation 
about cruelty was barred by the rule of res judicata and that 
the husband had not been guilty of any failure in the matter 
of maintenance. The fact is that the husband and wife disagreed 
soon after they were married in the year 1922 and that they had 
never come together in spite of a decree for restitution of conjugal 
rights in favour of. the husband. In the suit for restitution the 
present plaintiff, that is, the wife, alleged that her husband had. 
treated her with’ cruelty in that he had habitually beaten and 
abused her. This-matter was in issue between the, parties and 
it was finally decided by this Court that the present plaintiff had 
failed to establish that she had been habitually beaten or abused. 
This meant that it was held as between the parties that she had 
not been beaten or ‘abused. In the present suit she has again 
made the allegation that she was beaten and abused and we think 
that the learned single Judge was perfectly right in saying that 
no evidence was admisible upon the point because this question 
was res judicata between the parties. On the other point it has 
been argued that there is an absolute duty on a husband to 
maintain his wife and that the wife is entitled to a decree for 
dissolution of marriage even if she avoids the husband and 
refuses the shelter of his house which he offers to her. In our 
judgment there is no force in this argument. It must be 
remembered that the wife is not entitled to a decree for dissolu- 
tion unless there is a failure on the husband’s part. The Act 
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wherever she may go and force money or food or clothes upon 
her. In the ‘present case the husband had obtained <a. decree 
for restitution and it seems that his house was open to his wife. 
If she refused to avail herself of the shelter which was offered to 
her, she cannot complain and is certainly not entitled to a 
decree. 


We, therefore, dismiss the appeal with costs. 





FULL BENCH . © 


Before Sir James Allsop, Acting Chief Justice, Mr. Justice Mathur and 
Mr. Justice Sankar Saran 


In re: NIRANJAN SINGH JU DEO OF ETAWAH* 
Stamp Act (II of 1899), section 57—Settlement—Trust—Difference . 


The owner .of a certain property transferred it.to three trustees who 
were to manage it on his behalf durifg his lifetime and were to make 
certain arrangements in the event of his death. There were certain 
directions about the manner in which the trustees were to dispose of the 
income of the property and about gifts which they were to make to his 
daughters by way of dowry in the evént of their marriages. The deed 
taken as a whole could not be regarded ‘as one executed for the purpose of 
the distribution of the owner's property. He reserved the right of revoca- 
tion to himself and it was quite clear that his general inteation was that 
the property should remain in the hands of the trustees and that they 


“ should deal with it in the manner in which he would have dealt with it 
. if he had not created a deed of trust. Held that the document was not a 
* settlement. : 


Dr. K. N. Katju and Mr. B. L. Dikshit, for the applicant. 

- Dr. N. P. Asthana; for the Opposite’ party. 
“Mr. «Mansur ‘Alam, for the Crown. is 

The judgment of the Court was delivered by: 

Autsop, A.C.J.:—-This is a stamp reference. The matter 
has been referred’ t6 us by the Chief Controlling revenue 
authority under section 57 of the Indian Stamp ‘Act, 1899. A 
reference was made to it by the Collector suggesting that the 
instrument with which we are concerned was a settlement ‘and 
not a trust, as it has been held to be by the Chief Inspector of 
Stamps. The Chief Controlling revenue authority is of the 
“opinion that the deed is a trust and not a settlement, but they 
expressed some doubt upon the subject. In our opinion, the 


ALL. ALLAHABAD SERIES 769 


document is, not a settlement. The owner of the property r04 
transferred it to three trustees who were fo manage it on his oa 
behalf during his lifetime and were to make certain arrangements | Singh’ 
F : eter ay a Deo of 
in the event of his death. There are certainly certain directions * Htawah 
about the manner in which the“trustees are to dispose of the 

income of the property and about gifts which they are to make 

to his daughters by way of ‘dowry in the event of their marriages. ~ 

We do not think that the deed taken as a whole can be regarded 

as one executed for the: purpose of the distribution of the owner’s 
property. He reserved the right of revocation. to himself, and 

it seems quite clear to us.that his general intention was that the 
property should remain in the hands of the trustees for soe- 

time and that they should deal with it in the manner in which 


he would have dealt with if he had not created a deed of trust. 


A copy of our judgment shall be sent to the revenue authority 
under the provisions of section 59(2) of the Indian Stamp Act. 
1899. 


APPELLATE GIVIL ‘ 
Before Sir James Allsop, Acting Chief Justice, and Mr. Justice Mathur 


UMRAO np ANorHeR (Derenpants)*v. BEHARI LAL’ (Pranyrire)® anes 
Limitation Act (IX of 1908), section 15—Provisions of—Whether applicable. 4°73 _ 


to applications for execution of decrees—Encum beret E&tates  Aet ‘ 
(Local Act XXV of 1934), section 4. : ’ ; 


The rule in section 15 of the Limitation Act applies to, suits.and appli- 
cations for execution stayed under the Encumbered Estates Act. because 
the stay is the indirect result. of the order passed by the collector under 
section 6 of that Act. And an application for a final decree in a suit on 
the basis of a mortgage should be considered to come within the provisions 
of-section 15 of the Limitation Act. Such an applitation fs in effect an 
application to obtain execution of the decree for recovety of money by the 
sale of property, although in form it is a preliminary step before actual 
execution is taken out. 

Mr. S. B. L. Gour, for the appellant. 

Mr. B. Mukerji, for the respondent. 

‘The judgment of the Court was delivered by: * 


ALLSOP, A.C.J.:—This is an appeal under the Letters Patent 
against the judgment of a learned single Judge of this Court. 
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The appellants had executed a mortgage and the respondent had 
obtained a preliminary decree for sale against them. Before he 
could apply for:a final decree the appellants made an application 
under section 4 of the-Encumbered Estates Act. The Collector 
passed an order under section 6 of that Act on December 
23, 1936. The proceedings remained pending until May 25, 


* 1989 when the application was dismissed for default in the pay- 


ment of printing charges. The respondent then made an 
application for a final decree on the basis of his preliminary decree 
for sale and was met by the plea that his application was barred. 
by limitation. It was barred if the period between December 
23, 1936 and May 25, 1939, was not excluded but it was not 
barred if this period was excluded and the question arose whether 


‘the law allowed the exclusion of this period. ‘The trial court 


and the lower appellate court held against the respondent but 
the learned single Judge of this Court applied the principles of 
section 15.of the Limitation Act and held that this application 
for a final decree was within time. This is an appeal against 
his judgment. ; 

After hearing considexable argument about this matter we 


have come to the conclusion that the learned single Judge was 


right. It was held by this Court in the case of Hulas Singh v. 
Data:Ram (1) that the rule in section 15 of the Limitation Act 
applied to suits and applications for execution stayed under the 
Encumbered Estates Act because the stay was the indirect result 
of the order passed by the Collector under section 6 of the Act. 
It was also held by the Bombay High Court in the case of 


_ Govindnaik Gurunathnaik Kalghatgi v. Basawannewa Parutappa 
Karajgi. (2) that an application for a final decree in a suit on the 


basis of a mortgage should bé considered to come within provisions 
of section 15 of the Limitation Act. Such an application is in 
effect an application to obtain execution of the decree for 
recovery of money by the sale of property, although in form it 
is a preliminary step before actual execution can be taken out. 
There is no reason in principle why this particular type of applica- 
tion should be excluded from the relief allowed by section 15 
of the Limitation Act. We would therefore follow the authorities 
we have quoted and agree with the learned single Judge. 

It has been assumed that section 43 of the Encumbered 
Betarme Art daee not anply to this case. We have some doubt 
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upon this point because if section 43 does apply to cases of this 
kind it would appear that all rights of suit or recovery. of moncy 
would disappéar merely from the fact that a debtor had failed 
to pay the necessary fees for the issue of an advertisement which 
seems a somewhat extraordinary result for the Legislature to 
produce. We, however, ‘do not express any definite opinion 
upon this point as we agree with the learned single Judge about 
the application of section 15. 


The result is that the appeal fails and is dismisséd with costs. 





REVISIONAL CIVIL 
: Before Mr. Justice Wali-ullah 
BHAGWATI PRASAD (PraintirF) v. CHATRAPAL AND OTHERS 
(DEFENDANTS)* - 
Provincial Small Cause Courts Act (1X of 1887), section 25—Bond—Cons- 
| truction of—Limitation to sue—Limitation Act (IX of 1908), article 
75. 

The essential thing, to find, on a proper interpretation of the language 

of the bond is whether the entire amount due under the bond becomes 


due on the occurrence of the default in question: If it be found that the 


“ entire amount becomes due the claim for the recovery of the amount 
‘would become barred by time after three years or six years 
if the deed be a registered one. It may be that it is barred by time even 
before the date for payment of the last instflment arrives. This being 
so an’additional stipulation in thé bénd to the effect that the creditor will 
‘have the right to realise by filing a‘suit-iti éourt the total amount due 
from the executant on account of principal and interest after the expiry 
of time for all the instalthents, that is, at the time when the last instalment 
falls due, can not arrest the running of time when once it has begun to 
tun. Such a stipulation is nothing short of a contract or agreement to alter 
the statutory period of limitation. which can not be done. 

Mr. Ambika Prasad, for the applicant. 

Messrs. Girdhari Lal Agarwala and Kartar Narain Agarwala, 
for the opposite parties. . ; 

The following judgment was delivered by: 

Watr-uttan, J.:—This is an application in revision by the 
plaintiff under section 25, Small’ Cause Courts Act, against the 
decree passed by the learned Judge of the Small Cause Court 

“dismissing his suit as barred by limitation. 

It appears that one Durga Ahir executed a promissory note 
on the 25th of December, 1930, for Rs.200 in favour of Radhe 


oe 
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Shiam. It was stipulated that interest would be paid on the 
amount borrowed at the rate of two rupees per cent. per mensemi. 
Subsequently on the 24th of September, 1933, Durga Ahir 
executed a simple money bond for Rs.200 in favour of Radhe 
Shiam. It was recited in the bond that the amount due under 
the earlier promissory note dated the 25th of December, 1930, 
together with ‘interest came to a large amount but owing to the 
poverty of the executant of the bond (Durga. Ahir) Radhe Shiam, 
the creditor, had given up his. claims to interest and had agreed 
tg accept the bond for Rs.200 only in lieu of the earlier promissory 
note. It was stipulated in the bond that the sum of Rs.200 
would be paid by instalments of Rs.20 each every year in the 
month of Jaith. It was further provided in the bond that in 
case of default in the payment of any instalment the lender 


", aforesaid shall have the right to realise by filing a suit either the 


entire amount of the instalments in respect of which default be 
committed and those in respect of which there be no default 
till then with interest at one rupee per cent. per mensem or 
only the amount. in respect of the instalment in payment of which 
default be committed. Further it was stipulated that the said 
Lala Saheb (the lender) will also have the right to realise by 
filing a suit in court the total amount due from the executant 
on account of principal and interest after the expiry. of time 
for all the instalments, that is at the time when the last instal- 
ment fell due. The plaintiff is the son of Radhe Shiam who 


‘is dead. The defendants are the sons of Durga who is also dead. 


The ‘suit. was instituted on the 22nd of July, 1944. 

It is common ground that no instalment was ever paid at 
any time by the executant; so the first default in payment occurred 
in June, 1934. The suit was contested substantially ‘on the 
grounds that Durga had not executed the bond in suit; that it 
was not for consideration and that in any event the suit was 
barred by limitation. On a consideration of the evidence on the 
record the learned Judge of the court below found that the bond 
in suit was duly executed by Durga deceased and was for considera- 


_tion. He also recorded a finding that the suit was governed 


by ‘Article 75 of the Limitation-Act-and was consequently barred 

by time. The suit was accordingly dismissed but there was no 

order for costs. . 
Learned ceunsel for the plaintiff-applicant has strongly 
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law in applying Article 75 ofthe Limitation Act to the facts of 
the present case. His contention is that the proper article io 
apply was Article 80 of the Limitation Act and the suit was 
consequently within time. It is, however, obvious that Article 
80 would have no application if the suit falls within the purview 
of Article 75 of the Act. The crucial question, therefore, is 
whether on a proper interpretation of the bond in suit the case 
comes within the four corners of Article 75. The material 


portions of the bond in suit have been set out above. It was 


provided in the bond that payments were to be made by instal-° 


ments. It was further provided that if default was committed in 


_ the payment of any one instalment the creditor could realise the: 


entire amount due under the bond with interest at one per cent. 
per mensem. In view of these stipulations in the bond it must be 
held that according to the provisions of the bond the whole 
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amount became due at the time when the first default was com-’ i 


mitted. Learned counsel for the applicant, however, contends 
that it is clear from the provisions of the bond itself that g third 
option was given to the creditor, namely a right to sue for the 
entire amount due under the bond together with interest, at 
the time fixed for the payment of the last instalment. - His conten- 
tion is that owing to what he characterises as the third option given 
to the creditor time did not begin to run against the plaintiff- 
applicant from the date of ,the first default. He argues that 
according to the special stipulation—the so-called third option—- 


in the bond the plaintiff could institute: the suit within® three * 
years of the time fixed for payment ‘of ‘the ‘last instalment. If 


this contention is correct Article 75 has no application and the 
case would be governed by Article 80. This contention was 
raised on behalf of the plaintiff-applicant in the court below as 
well but it was repelled by the learned Judge. The learned 
Judge of the court below has relied upon the case of Munshi 
Lal v. Sagar Mal (1) which in its turn is based on a Full Bench 
ruling of this Court if Jawahar Lal v. Mathura Prasad (2). 
The learned Judge of the court below has found as a fact that 
there was no allegation or evidence: to show that the’ creditor 
ever waived the benefit of the default clause in the bond. In 
regard to the stipulations contained in the bond the learned 
Judge was of opinion that on a proper interpretation of the docu- 
ment as a whole there was no third and distinct option given 
to the creditor as contended for by the plaintiff. . Learned 
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counsel for the plaintiff-applicant has also contended that the 
principle laid down by a Bench of two learned Judges of this 
Court in Lalia Prasad v.-Gajadhar Shukul (1) really governs 
the present case. « 

Learned counsel for the defendant-opposite parties has 
strongly relied on the Full Bench decision in Jawahar Lal v. 
Mathura Prasad (ubi supra) and the case of Munshi Lal v. Sagur 
Mal referred to above. During the course of arguments 
reference has also keen made to the case of Sukh Lal v. Bhoora (2). 
I have considered these rulings with care and I have also carefully 
perused the stipulations contained in the bond in suit. It seems, 
to me that the principles laid down by the Full Bench in the 
case of Jawahar Lal vy. Mathura Prasad may be summed up as 
under : ; 

In the case of an instalment bond, if it is provided that 
in the event of a default in payment of one instalment the 
creditor can bring his suit for realising the entire amount 
of the bond, the whole amount must be considered to 
become due within the meaning of column 1, Article 75, 
of the Limitation Act and Article 75 would be applicable 

* toa suit based on such a bond. As Article 75 would cover 

suth a case neither Article 74 nor Article 80.can have any 
application. By virtue of the provisions of column 3 of 
Article 75 time will begin to run from the date of the first 
default which makes the whole money due and if waiver is 
proved the date of a fresh default. * 
In delivering the judgment of the Full Bench in the case men- 
tioned above at page 1048. Sm SHAH SULAIMAN, CHIEF JUSTICE, is 
reported to have observed:—“If a case is directly covered by 
the language of column I of Article 75, namely, it is a case of a 
suit brought on a bond payable by instalments which bond 
provides that if default be made the whole shall be due and the 
suit is brought after the whole has become due, then in my 
opinion, there is no escape from Article 75.” : 


It follows, therefore, that time will begin to run from the date of 


default, no matter whether the creditor has been given the option 

of suing only for the instalment, in respect of which a default 

has been committed. The essential thing, to my mind, there- 

fore, is to find, on a proper interpretation of the language of the 

bond, whether the entire amount ‘of the bond becomes due on 
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the occurrence of the default in question. If it be found that 


the entire amount becomes due the claim for the recovery of 
the amount would become barred by time after three years 
or six years if the deed be a registered one. It may be. that 
it is barred’ by time even before the date for payment of the 
last instalment arrives. The stipulation in the bond in suit 
in the present case to the effect that Lala Saheb will also have the 
right to realise by filing a suit in court the total amount due from 
the executant on account of principal and interest after the 
expiry of time for all the instalments, that is, at the time when 
the last instalment falls due, cannot arrest the running of time 
when once it has begun to run on account of the fact that Article 
75 governs the case. Such a stipulation is nothing short of a 
contract or agreement between the parties for altering the 
statutory period of limitation, namely three years, as prescribed 
by Article 75. It is, however, quite clear that parties cannot by 
contract alter the statutory period 6f limitation; nor can they 
alter the statutory ‘starting point’ of limitation. Such a covenant 
must be deemed to be void under section 23 of the Contract Act. 

Learned counsel for the plaintiff-applicant has relied upon 
the observations of the learned Judges in the case of Lalta Prasad 
v. Gajadhar Shykul (ubi supra) at page 560 where it is gbserved 
that the covenant in the bond entitling the creditor to sue before 
the expiry of the stipulated period. . . was for the benefit of 
the credjtor, and it was open to him to waive that option and to 
wait forthe full period of four years before putting the bond 
into suit. These observations no doubt are in favour of the 
applicant but this case is clearly distinguishable. It was not a 
case of a bond payable by instalments inasmuch as a bond is 
payable by instalments only when the principal amount thereof 
is payable ‘by instalments and not where the interest is payable 
on particular dates but the whole of the principal is payable 
after a fixed date. Article 75, therefore, could not have applied 
in that case. In view of what has gone before, it seems to me 
that the suit was clearly barred by time and the court below has 
taken a correct view of the law. : ; 

‘In my opinion, therefore, there is no force in this applica- 
tion and it is accordingly. dismissed. As observed by the learned 
Judge of the court below the plaintiff applicant may have been 
misled by the language in which the bond was couched. _I, there 
fore, make no orders as to costs of this application. 
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REVISIONAL CRIMINAL 
Before Mr. Justice Yorke 
EMPEROR v. BALA PRASAD anp ANOTHER* 


Defence of India Rules, rules 81(4), 119:-Publication of control order in 
Gazette—How far is it sufficient notice—Central Government's Cotton 
Cloth and Yarn Control Order, 1943, clause 14. 


The publication of the Cotton Cloth and Yarn Control Order in the 
Government of India Gazette does constitute such a publication as is 
required by rule 119 of the Defence of India Rules so as to affect the 
persons concerned with notice of the order. 

The Deputy Government Advocate (Mr. S. A. Rafique), for. 
the Crown. : 

The following judgment was delivered by: 

Yorke, J.:-~This is a reference made by the Sessions Judge 
of Jhansi for setting aside a conviction of two persons for an 
offence under rule 81(4) of the Defence of India Rules by 
reason of the contravention by the applicants of the provisions 
of clause 14 of the Central Government’s Cotton Cloth and Yarn 
Control Order of 1943.. The learned Sessions Judge has recom 
mended the setting aside of that order on two grounds: firstly 
that there was no publication of the Control Order within the 
meaning of rule 119 of the Defence of India Riles and secondly 
that the plea of guilty which was accepted by the learned Magis- 
trate was not really a plea of guilty. So far as the second point 
is concerned, it does not seem to me that there is any force in 
it at all. The applicants knew what the charge against them 
was and they tried to plead guilty. The trial was a summary 
trial and the plea was duly recorded and there is no justification 
for going behind that plea. ae? 

The only ground for going behind the plea of guilty. might 
be the first ground relied upon by the learned Sessions Judge, 
namely the ground that.the publication of the*Cotton Cloth and 
Yarn Control Order in the Government of India Gazette did not 
constitute such a publication as is required by rule 119 of the 
Defence of India Rules. The learned Magistrate has not: 
referred to any cases, but he says that there may be presumed to 
have been a publication in the Gazette, but that does not satisfy 
the provisions ‘of the section. He might possibly have referred 
to three cases of this Court, two of them decided by Mutta, J., 
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and one by WALI-ULLAH, J., but the two cases decided by Mura, —igag 
J, were both of*them in reference to orders made by District Emperor 
Magistrates and. not to orders made by the Government of India 8 a 
published in the official Gazette. On the other hand, in the B® ° > 
case of Akbar v. Emperor (1), WaLrutian, J:, has held that 
‘although there was a publication in the official Gazette, the mere 
publication in the official Gazette cannot be held to comply with 
ithe provisions of rule 119. The presumption, therefore, that 
the persons concerned must be deemed to have been duly informed 
of the order [in that case the U. P. Cattle, Sheep and Goats 
(Slaughter) Control Order, 1943] does not arise and therefore 
the accused could not be convicted for any contravention of the 
Control Order. Lanad ho 

This question of the effect of publication: of such -an- order, 
specifically, in the particular case of Cotton Cloth and | Yarn 
Control Order, 1943, was considered by the Patna High Court 
in Mahadeo Prasad Jayaswal vy. Emperor (2) when it was held 
by the Full Bench that the.Cotton Cloth and Yarn Control 
Order, 1943, which was published in the Government of India 
Gazette was duly. published according to law, so as to affect the 
persons concerned with notice of the order. In the first head- 
note the matter is shortly stated thus: 

“It is a well known, practice of the Central and Provincial 

Governments to publish their Acts and Notifications in their 

official Gazettes. Therefore when an order ,passed by the Central 

or the Provincial Government is published by it in the official 

Gazette it may be présumed that the Government while publishing 

the Order was aware of the Provisions of rule 119(1) and the pub- 

lication, was made in compliance with all its provisions including 

the provisidn as to the determination of the most suitable form of 

' publicgtion. ” 

It, of “course, follows from this that the persons affected by the 
order are to be deemed to have been duly informed of the order. 
With great respect that is-in accord with my own view, and on 
the strength of this decision T think that I am justified in 
differing from the view taken by my brother Watir-uLian, J., in 
Akbar’s case referred to above. 





I accordingly reject this Teference. 


(1) [4948] ALJ. 499. " (3) (1944) LL.R. 28 Pat, 598. 
54 ap 4 
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Before Sir James Allsop, Acting Chief Justice, and Mr. Justice Mathur 
gues EMPEROR v. HARI KISHAN DAS* 

- Defence of India Act (XXXV of 1939), section 2(5)—Defence of India 
Rules, rule 81—Order passed by Town Rationing O fficer—W hether 
High Court can interfere in revision—Criminal Procedure Code, sec- 
tion 439. “s 
The order by a Town Rationing Officer, though he may be a Magis- 

trate, passed under rule 81 of the Defence of India Rules, is not revisable 
by, the High Court. 

Mr. C. B. Agarwala, for the applicant. 

The Crown was not represented. 

The’ judgment of the Court was delivered by: 

Autsop, A.C.J.:—This is an application purporting to be 
one addressed to us in our revisional jurisdiction. The applicant 
urges that we should set aside an order of the Town Rationing 
Officer made under rule 81 of the rules under the Defence of 
India Act. It is urged that the order has been passed by the 
Town Rationing Officer who is a Magistrate. It does not seem 
to us that we have any jurisdiction to interfere with his order in 
our capacity as a court of revision under the Code of Criminal 
Procedure. The rule is: that the Central Government or the 
Provincial Government can make an order dealing with certain 
matters. In this casé the relevant matter is the control of house 
accommodation. There.is also provision in the Defence of India 
Act, sub-section (5) of section 2, that the powers of a Provincial 
Government can be delegated by them to some other authority. 
‘There is nothing to show that that authority must be a Magis- 
trate. It is perfectly clear that this was not an order passed by 
the Town Rationing Officer in his magisterial capacity and that 
we have no power to interfere as a court of criminal revision. 
Our attention has been drawn to the case of Motichand Balubhai 
y. District Magistrate, Surat (1). In that case the High Court’ 
of Bombay assumed jurisdiction in similar dircumstances, but 
the question of their jurisdiction does not seem to have been 
raised as it was not discussed. If it had been raised, we doubt 
whether the learned Judges would have assumed jurisdiction, 
but if they did consider the matter and came to the conclusion 
that they had jurisdiction as a court ‘of criminal revision, we may 
say with the greatest respect that we are unable to agree with 
them. _ 

We reject this application. 
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MISCELLANEOUS. CIVIL 
Before Justice Sir Henry Braund and Mr. Justice Pathak 


-” HAJI SAEED & SONS. (Appicants) v. COMMISSIONER OF 
INCOME-TAX (Oprosrre PARTY)* 
t 


, a rf 

Ancome-tax Act (XI of 1922) sections 264, 5Y, 66(3)—Rules framed by 
Central Board of Revenue, rule 6(4)—Firm—Renewal of registra- 
tion—Wheher Income-tax Officer has power to refuse. 


it.is open to an. Income-tax Officer to refuse the }renewal. of xegistration 
‘of an assessee firm even though the firm has been duly registered: under 


‘section 26A of the Act, and renewals of registration had been granted: in 
previous years. me 


“946 
April, 12 


Dr. N. P. Asthang Messrs. Gopal Behari, S. N. Verma, RN. 


Verma, and Radhey Shyam, for the applicant. 

Mr. Brijlal Gupta, for the Opposite party. 

The following judgments were ‘delivered: 

Patwak, J.:—This is a reference made under section 66(3) 
of the Indian Income Tax ‘Act (before its amendment in 1939) 
by the Commissioner of Income Tax. The question which has 
been referred to this Court for decision is as follows: 


“Whether, in the circumstances of the case and having regard to 


The material facts Siving rise to this reference are very short 
and may be stated thus: Three brothers Haji Mohammad Raf, 
Haji Mohammad Shafi and Haji Mohammad Sami are the 
assessees in this case. They carry .on business in the printing 
and sale of réligious-books at Cawnpore and Calcutta. On the 
16th of July, 1932, an instrument of partnership was executed 
by the assessees, by which, a ing to them, they constituted a 

‘partnership in which they held equal shares. During the assess- 
ment year 1932-33 an application for registration of this alleged 
firm was made under section 26A of the Income Tax Act by the 
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assessees. This application was granted ‘and the firm was 
registered: for that year. Thereafter applications for renewal 
of registration were made year after year and the last renewal 
certificate was effective until the end of the assessment year 1938- 
39. On November 25, 1939, the assessees again applied for 
renewal of the registration of the alleged firm for the assessment 
year 1939-40 under ‘rule 6 of the rules framed by the Central 
Board of Revenue in accordance with section 59 of the Act. * 
This application was rejected by the Income Tax Officer upon 
the ground that there was no firm in existence and that ,the 
instrument of partnership was a mere sham. In the result the 
Income Tax Officer made the assessment treating the assessees 
as an “association of persons”. In appeal the Appellate Assistant 
Commissioner upheld this order. Thereupon an application 
was made to the Commissioner by the assessees under section 33 
and in the alternative under section 66 of the Income Tax Act. 
The Commissioner took the view that the question as to whether 
there was an existing firm or not was a Question of fact and the 
decision arrived at hy:the Income Tax Officer and the Appellate 
Assistant Commissioner on that question was right. The Com- 
missioner refused to make a reference to the High Court, as in 
his opinion, no question of law arose. Dissatisfied with the order 
of the Commissioner the assessees made an. application to this 


- Court, praying that the Commissioner be ditected to refer to this 


Court questions of law arising out of the order of the Appellate 
Assistant Commissioner. This application was granted, with the 
result that the question mentioned above has been referred to | 
us by the Commissioner. ‘ 


In order. to appreciate the point in contreversy it is necessary | 
to. quote section 26-A. That section is in th  . terms: 


“96A. (1) Application may be made to the Income Tax Officer 
on behalf of. any firm constituted under- an instrument of partner- | 
ship specifying the individual shares of the partners, for registra- | 
tion for the purposes of this Act and af ahy éther enactment for the | 
time being in force relating to income tax or super tax, 

2) The ‘application shall be made by such person or persons, © 
and at such times and shall contain ‘such: particulars and shall be 
in such form and be verified in such mafmer, as may be prescribed; 
and it shall be dealt with by the Income Tax Officer in such manner 
as may be prescribed.” : " 


It would be atonce apparent ‘from the ‘language of this section 
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applicability of the section. The application has to be wade on 
behalf of a firm and not on behalf of any individual. If there is 
no firm, there is nothing to register. Rules have been framed 
by the Central Board of Revenue in order to carry out the 
purposes of section 26-A. It is necessary to examine these rules 
in order to judge the validity of the contention raised on behalf 
of the assessees. 

Rule 2 prescribes that an application signed by all the partners 
and setting out the particulars as contained in the instrument 
of partnership must .be made within the time mentioned in that 
rule. Rule 3 lays down that the application must be in the form 
given therein and, must be accompanied ,either with the instru- 
ment of partnership. or with its copy. . That form,, Tequires a 
certificate to the effect that the. profits (or logs, -if any), of ..the 
previous year have been divided or credited, .and. it is necessary 
that the apportionment of the profits and logs should be shown’ 
in the application. According to these rules, it is also nec@gsary 
to mention the particulars relating to the firm. Rule 4 points 
out the manner in which the applicatiop has to be dealt with 
and lays down that in case the Income Tax Officer is satisfied that 
there is a firm in existence and that the application has been * 
properly made, the certificate shall be granted. Rule 5 prescribes 
that the certificate of registration granted by the Income Tax 
Officer shall be-effective ‘only for the year mentioned therein. 

Now we come to-ariother set of rules which deal with the 
renewal of firms already registered in the previous year. Rule 
6 requires that the application for renewal must be accompanied 
by a certificate to the effect that the constitution of the firm has 
not been altered. It is worthy of note that this rule does not 
require the entry, in the application, of the particulars of partner- 
ship, nor a statement to the effect that the profits or loss have 
been apportioned. Rule 6-A is important, as it is upon the 
interpretation of this rule that the decision of the question 
teferred to us will mainly turn. ‘That rule runs as follows: 

“6-A. On receipt of an application under rule 6 the Income Tax 
Officer may, if he is satisfied that the application is in order, grant 
to the assessee a ¢ertificate signed and: dated by him in the following 
form: — Da cig A fg : 
Tf the Income Tax Officer is not so satisfied, he shall pass an order 
in writing refusing'to renew the registration of the firm.” 
The question is whether the sense of the word “may” ‘in 
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contention of learned counsel for the assessees is that the word 


= “may” in this rule means “must”. I have no doubt that the 


word “may” in this rule is permissive and is an enabling expression. 
It gives the power to the Income Tax Officer to exercise a discre- 
tion. ‘That discretion seems to be absolute and complete. The 
moment that the Income Tax Officer is. satisfied that the form 
of the application is as prescribed under the rules, the matter 
is left entirely to his discretion. In my judgment, the expression 
“the application is in order” related to the form of the application 
and not to the correctness of the statement made therein. The 
view that I am inclined to take is reinforced*by the circumstance 
that in the same rule the word “shall” has been used by the rule 
making authority. In my: opinion, that authority has used 
these two different words by way of contrast; and, while using the 
word “may” it gave a discretionary power to the Income-Tax 
Officer, by the use of the word “shall” it made imperative on him 
to pass the particular order mentioned therein. There is 
another circumstance which lends support to this view. As 
obsgrved above, an application for renewal does not require the 
yletails of the partnership, nor does it require proof of its existence. 
Thus, it does not appear that any duty was cast upon the Income- 
Tax Officer, while dealing with an application for renewal, to 
arrive at a definite finding upon the question of the existence of 
the firm before he could pass an order on such an application. 


“1 am not unmindful of the cases in which it has been laid 
down that when the authority to whom a particular power is 
entrusted has got to exercise that power at the instance of a person 
who has got a statutory right to invoke that power, there is a 
duty resting upon that authority to exercise it in favour of that 
person. ‘The present is not a case of that type. I cannot 
persuade myself to believe that it could be the intention of the 
rute-making authority to cast a duty upon the Income Tax 
Officer to renew the registration of a firm, even though there was 
no firm in existence. Such a rule would be repugnant to the 
section itself‘ and instead of carrying out the purposes of the 
section, would defeat its object. For this reason, I am clear in 
my mind that the word “may” in the rule is not imperative in 
character, but merely gives .a discretion to the Income Tax 
‘Officer to grant a certificate on an application which is in 
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The power, which the Income Tax Officer is to exercise, is 
not coupled with any duty. To hold otherwise will lead to 
absurdity, which will be apparent on a consideration of rule 6-B. 
That rule provides that even where a certificate of registration 
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or a renewal certificate has already been granted, if the Income Tncome.‘Tax 


' Tax Officer comes to know tHat in fact there was no firm in 
existence, it is open to him. to revoke his previous orders and 
cancel the certificates granted by him. It would be anomalous 
to hold that although he could cancel the certificates even after 
they had been granted, it was not open to him to refuse to grant 
those certificates when he became cognisant of those very facts 
which could entitle him to revoke his previous orders. ; 

* For the reasons indicated above, I would answer the question 
in the affirmative, and would hold that it was open to the Income 
. Tax Officer to refuse the renewal of the registration of the alleged 
firm for the assessment year 1939-40, even though the firm had 
been duly registered under section 26-A of the Act and regewals. 
of the registration had been granted in previous years. : 

Braunp, J.:—I agree. ‘ 

In my opinion the assessees in this case aré faced with a 
painful dilemma. What the Income Tax Officer had to decide 
under rule 6-A. was whether the application of the assessees for 
renewal was “in order”. I do not wish to express a concluded 
view for myself as to’ what those words exactly mean. But, if 
the assessees accept the view which has been pressed by the Com- 
missioner that this phrase “obviously means that the Income Tax, 
Officer must be satisfied that the application is in order in 
substance and not merely in form”, then the assessees surely 
cannot escape from having to admit that the Income Tax Officer 
could go into the question whether the firm was in existence or 
not at the date of the application for renewal, because, as my 
learned brother has pointed out, that would lie at the very root 
of, the question whether the application was “in order” in -the 
sense reférred to above. If, on the other hand, the assesses 
prefer to construe the words in question as referring only to the 
form of the application for renewal, then, in my judgment, they 
are in no better case. What they then have to do is to try to 
force the Income Tax Officer, on being satisfied merely with the 
form of the document of application, to grant. them a certificate 


of renewal. (whether he may desjre to.do so or not, and, indeed, 
Sri, em oF ge 8 oo nS ja a 2 — 


Pathak, J. 


724 . , THE INDIAN LAW REPORTS, [1946] 


ite ~—s In: other words, the assessees have to convert the word “may” 
Haji Secea into the word “must” and to deprive the Income Tax Officer 
&8ons = of the smallest discretion, so as in the end to reduce his Income 
Coron. Tax Officer’s functions merely. into those of a clerk issuing a 
Income, Tax renewal certificate on demand. 


In my opinion the adoption "of this latter construction would 
Bround, J. be to reduce the whole rule to an absurdity; and not less so when 
we read the very next rule and observe that, having been forced 
to issue the renewal certificate, he might ten seconds later, under 
tule 6-B, again revoke it, 


_ The true meaning, as I see it, of rule 6-A is this. In section 
26-A, of the Income Tax Act all that is referred to is the registra- 
tion of a firm. Nothing is said there about the renewal of a 
Bregistration of a firm which has once‘heeh registered. It is true 
that under section 59 of the, Income: Tax Act there are certain 
powers to make rules. What the, ‘rules -making authorities have 
fone in this case is to make rules, not merely for registration, but 
also for the renewal: of a registration, whjch i is something that, 
in terms at any rate, the Act itself has not legislated for. No 
‘doubt, the rule making authority has done this for the purpose 
of simplifying the. procedure. It has in effect said that it shall 
not be necessary year by year to make a fresh application under 
section 26-A; but it shall-be sufficient if, registration having once 
been effected, that registration is from time to time renewed. 
It is what may be described: as a “short cut”. Now, reverting 
again to rule 6-A, we are in a position to see that the authority 
which made these rules has been very careful and deliberate in 
what it has done. It has said that, where the Income Tax Officer 
is not satisfied that the application to travel by the “short cut” 
isin order, the Income Tax Officer is bound to refuse it and 
to send the applicant the long way round. On the other hand 
it has said something quite different in the case of the Income 
Tax Officer being satisfied that the application is in order. “It 
hag said that he “may” in that case grant a certificate of renewal. 
The distinction between the discretion implied in the word 
“may” and the peremptory emphasis of the word “shall” in this 
rule is most marked and, in my judgment, it would be quite 
impossible to say that the rule-making authority, when it employed 
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force. As Lord Justice Corron has said in Nichols v. Baker 
(Q). a 
“It may be a question in what cases, where a Judge has a power 


given to him by the word ‘ may’, it becomes his duty to exercise that 
power.” 


Accepting the whole of that, it seems to me to be an impossible 
solution of this difficulty to suggest that the Income ‘Tax Officer 
had a “duty” to renew a certificate when he knew, or may have 
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known, or may have been in possession of facts or suspicions” 


showing, that no genuine firm existed at all. As I have said 
before, a construction such as that would be reducing the rule 

‘to an absurdity. ‘ : 

.. The order of the Court is accordingly that the question 
referred to us by the Commissioner of Incomé ‘Tax, United 
Provinces, Central Provifices and Berar should be answered in 
the affirmative. oS 
' The assessees must pay the’ costs of this reference. A copy 
of this order is to be sent to the Commissioner of Income Tax, 


United Provinces, Central Provinces and Berar, under the seal 
of the Court. . 


_The fees of the Legal Adviser to the Income Tax Departinent 
will be taxed at the sum.of a hundred and fifty rupees. Six 
weeks’ time will be allowed to the Legal Adviser to the Income 
Tax Department to file his, certificate. : 
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' Before Mr. Justice Verma and Mr. Justice Bind Basni Prasad 


MOHAMMAD ANWARUL AHSAN (Ptarirr) v. NAZNIN BEGUM | 


: (Derenpant)* 
Gourt Fees Act (VII of 1870), section 6(3), Proviso—Dismissal under— 
Application to set it aside—Whether maintainable—Order passed on 


such application—Whether appealable—Civil Procedure Code order 
IX rules 8, 9—-Order XLUI, rule 1. 


The order of dismissal mentioned in order IX, rule 8 of the Civil 
Procedure Code is an order which is passed on account of the failure of 
the plaintiff to appear when the suit is called on for hearing while,the 
dismissal mentioned in the proviso to section 6 (3) of the Court Fees 
Act is. brought about by the failure of the plaintiff. to make good a 
deficiency in court fees for the paymient of which the court has permitted 
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him to furnish security and the two dismissals’ cannot be treated as 


Mot a identical . 
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Furthermore, a plaintiff who is not prepared to make good the 
deficiency in court fee, which he has been ordered to pay and for which 
he has been allowed to furnish security, can not be allowed to nullify 
the proviso to section 6 (3) of the Court Fees Act by failing to appear. 
That being so where the dismissal takes ptace under the above proviso, 
there is no right to apply under order IX rule 9 of the Code of Civil Pro- 
cedure and consequently an order passed on an application for setting 
aside the dismissal of the suit is not appealable under order XLIII rule 1 
of the Civil Procedure Code. 


Mr. J. Swarup, for the appellant. 


Messrs. B. Upadhiya and ‘Aqiq Hasan, for the respondent. 

The following judgments were delivered : 

VERMA, J.:—The material facts are these. The suit out 
of which this appeal has arisen was filed by one Mst, Maryam 
Begam. A question as to deficiency in court fee was raised by 
an Inspector of Stamps: Eventually, on the 22nd of October, 
1943, axfinding was recorded by the court to the..effect that there 
was a deficiency in court fee to the extent ‘of Rs.785 and the 
plaintiff was ordered to make good this deficiency by the 4th of 
November, 1943. On the 3rd of November, 1943, the plaintiff 
applied that she might be permitted to give security to the 
satisfaction of the court for paymeyt of the deficiency in court 
fee within such time as the court might allow. This application 
was allowed on the 10th of November, 1943, and the plaintiff 
was ordered to furnish security to the satisfaction. of the court 
by the 18th of November, 1943, undertaking that the deficiency 
specified in the.order passed on the 22nd of October, 1943, would 
be paid by the first date of final hearing which would be fixed 
on the date on which issues would be framed. . The. security was 
duly furnished. On the 23rd of November, 1943, issues were 
framed and the 13th and 14th of March, 1944, were fixed for 
final hearing. Subsequently it transpired that the plaintiff, Mst. 
Maryam Begam, had in the meantime died and the present 
appellant. who is her son, applied to be brought on the record 
as plaintiff in his mother’s place. This application was granted 
on-the 31st of January, 1944. Amendments in the pleadings of 
the parties followed and an additional ‘issue was framed on. the 
25th of February, 1944. On the same date, ie. on the 25th of 
February, 1944, the court ordered that the new. plaintiff must 
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22nd of October, 1943, to be due, by the date fixed for final 
hearing. The suit came up for hearing on the 13th of March, 
1944, which, as already stated, was the date fixed for the final 
hearing of the suit. It then transpired that the deficiency in 
court fee had not been made good. The plaintiff’s counsel stated 
that his client was absent and that he had no instructions. The 
court thereupon recorded an order in which it made the follow- 
ing observations: “The deficiency of court fee, as per the finding 
dated 22nd October, 1948, and the order dated 25th February, 
1944, has not been made good. Section 6(3), proviso, therefore 
applies”, and concluded its order in the following words: 
“Suit dismissed with full costs to the contesting defendants from 
the plaintiff.” On the 16th of March, 1944, an application was 
filed on behalf of the appellant. This application purported to 
be under order IX, rule 9 of the Code of Civil Procedure and 
the prayer was that the dismissal of the suit be set aside. The 


court below has dismissed that application and this appeal fs 


directed against that order. 

The contention raised on behalf of the appellant is that the 
order. dismissing the suit passed on the 13th of March, 1944, 
was, or at any rate must be treated as, an order passed under 
order IX, rule 8 of the Code of Civil Procedure and that, there- 

fore, an appeal lies under order XLHI, rule 1 of the Code. The 
argument on behalf of the respondents, on the other hand, is 
that that order was not under order IX, rule 8, that consequently 
no application under order IX, rule 9 was maintainable and that, 
therefore, no appeal lies from the order complained of. 


Learned counsel for the appellant relies on the fact that 
the word used in the main paragraph of sub-section (3) of section 
‘6 of the Court Fees Act (as amended by the United Provinces 
‘Provincial Legislature) is “reject” and the word used in the 
proviso to that sub-section is “dismiss”, and argues that this shows 
that the intention of the Legislature was that, when the court 
passes an order of dismissal under the proviso, the order should be 
taken to be an order of dismissal under order IX, rule 8 of the 
Code of Civil Procedure. We are unable, however, to see any 
justification. for this argument. In the first place, if that was 
the intention of the Legislature, it has certainly not indicated 
it, directly or indirectly, expressly or by implication. In the 
second place, the function of the courts is to look at the nlain 
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to speculate as to what might have been the intention of. the 
Legislature. In the third place, the order of dismissal mentioned 
in order IX, rule 8 of the Code is an order which is passed on 
account of the failure of the plaintiff to appear when the suit 
is called on for hearing, while the dismissal mentioned in the 
proviso to section 6(3) of the Court Fees Act is brought about 
by the failure of the plaintiff to make good a deficiency in court 
fee for the payment of which the court has permitted him to 
furnish security. We are unable, therefore, to accept the 
contention that the two dismissals must be treated as identicah 

It may also be pointed out that the reason—if it is necessary 
to search for a.reason—for the difference in the words used in 
the main paragraph and the proviso to section 6(3) of the Court 
Fees Act may be this. The main paragraph deals with a case 


_where the plaintiff, who has been ordered to make good a 


deficiency in court fee, has not asked for any latitude,. whereas 
the proviso deals with a case where the plaintiff has asked for 
and has been allowed a concession in that he has been permitted 
to furnish security and thus gain. time for. the payment of the 
deficiency, and so the Legislature thought fit to use the stronger 
word in the proviso. Be that as it may, we are unable to see any 
reason for holding that the order. passed on the 13th of March, 
1944, was an order under order IX, rule 8 of the Code of Civil 
Procedure. ‘That being so, the appellant had no right to apply 
under order IX; rule 9. The decision of the court below was, 


. therefore, correct and this appeal is not maintainable. 


It is true that the plaintiff's counsel. stated before the court 
below that the plaintiff was absent, but that cannot be relied 
upon in support'of the argument that order TX of the Code was 
applicable. A plaintiff who is not prepared to make good the: 
deficiency in court fee, which he -has been ordered to pay and 
for which he has been allowed to furnish security, cannot be 
allowed to nullify the proviso to section 6(3) of the Court Fees 
Act by failing to appear. ae 

For the reasons given above we: dismiss this appeal with costs. 
Binp Basnr Prasap, J.:—I concur with the view expressed 


“by Hon'ble VERMA, J., and I desire to add a few words. There 


_ is a sharp distinction between the dismissal of a suit under the 


proviso to sub-section (3) of section 6 of the Court Fees Act and 
that. under order IX, rule 8 of the Code of Civil Procedure, 
Thee rantemniate different. stages of the proceedings. The 
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proviso to sub-section (3) of section 6 does not contemplate the 
appearance or the non-appearance of the plaintiff on the date 

. of the hearing. All that it is concerned with is the non-payment 
of the court fee. If the deficiency in the court fee is paid the suit 
will proceed, no matter whether the plaintiff is present or not. 
There can be no dismissal of a suit under the proviso to section 
6(3)- of the Court Fees Act if the requisite court fee has been paid. 
On the other hand, under order IX, rule 8 a dismissal takes place 
only for. non-appearance of the plaintiff irrespective of the fact 
that the court fee has already:been paid. -This distinction should 
be prominently kept in view., 

Section 6 of the Court Fees Act, as it stands at present, was 
enacted by the Provincial Legislature recently and along with 
it sections 6A, 6B and 6C were added. A perusal of these sections 
will show they deal with a new subject which was not to be found 
in the old Court Fees Act. That new subject was the report of 
the inspecting officers of the Stamp Department. Formerly such 
reports when they came before the courts were accepted or 
rejected by the courts and the authorities of the Stamp Depart- 
ment had no legal remedy open to them to question the findings 
of the court on the reports. “These sections now give a remedy 
to the authorities of the Stamp Department to question the 
findings of the court on the reports and make the provisions 
stringent so that in the event of their reports being accepted the 
deficiency in court fee might be made good. It is for this reason 
that in sub-section (3) of section 6 of the Court Fees Act two 
provisions have been made. In the main sub-section there is 
the provision for the rejection of the plaint and in the proviso 
to that section there is a provision for an order of the disinissal 

"of the suit. It will be seen that these provisions for the rejection 
_ of the plaint or the dismissal of the suit follow from the Teport 
of an officer mentioned in section 24A of the Court Fees Act and 
not from the report of the office of the court, For the latter 
class of cases provision for rejection of the plaint is made in order 
VII, rule 11 of the Code of Civil Procedure. : 
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Before Mr. Justice Verma and Mr. Justice Bind Basni Prasad 


" BANSHI snp OTHERS (DEFENDANTS) v. SOBHNATH (PLAINTIFF) 
and DUKHI (DEFENDANT)* 


Temporary Postponement of Execution of Decrees Act (Local Act X of 
1937), section 2(2)(g), schedule I—Chamar—Whether ‘necessarily a@ 
tanner or leather worker—Limitation Act (IX of 1908), Article 132. 


The schedule given in the Temporary Postponement of Execution of 
Decrees Act does not deal with castes. It deals with classes, in other 
words, with callings or occupations and the mere fact that a person is a 
Chamar by caste can be no justification for holding that he must neces- 
sarily be a tanner or a leather worker. 

. Held further that the residence outside the municipality is not by 
itself sufficient to bring a person within the schedule. In addition to 
that he must also belong to one of the classes mentioned therein. 

Mr. Ambika Prasad, for the appellants. 

Mr. B. Upadhiya, for the respondent. 

‘The judgment of the Court was delivered by: 

VeRMA, J.:—This is a defendants’ appeal arising out of a 
suit for sale on foot of a deed of simple mortgage. The Munsif 
dismissed the suit on the ground that it was barred by time and 
did not try the remaining issues. On the plaintiff's appeal the 
lower appellate court different from the Munsif on the question 
of limitation and remanded the case to the court of the Munsif 
for the trial of the remaining issues. This appeal is directed 
against that order of remand. 


The facts relevant to the question that arises for considera~ 
tion are these. The deed in suit was executed on the 22nd of 
January, 1929, by Tunni, the father of the present defendants, 
and by Banshi, the first defendant. Tunni died sometime later 
and the other three defendants were impleaded in the suit as 
his legal representatives. A period of two years was fixed in the 
deed for payment. Thus, the period prescribed in article. 132 
of the Limitation Act had to be computed.from the 22nd of 
January, 1931. The suit, therefore, would have been within 
time if it had been brought by the 22nd of January, 1943. It 
was, however, actually instituted on the 20th of May, 1943. The 
plaintiff averred in the plaint that the suit was saved from 
limitation because the defendants were “agriculturists” within 
the meaning of that expression as given in section 2(2) of the 
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Temporary Postponement of Execution of Decrees Act (U. P. gig 
Act X of 1937). What he apparently meant was that the 
defendants being such agriculturists, he was entitled under 
section 5 of the Act to exclude the period during which the Act 
remained in force. The ground on which the defendants were 
alleged to be “agriculturists” was not mentioned in the plaint 
At the trial, however, the plaintiff alleged that the defendants 
-belonged to one of the classes of persons mentioned in the 
schedule attached to Act X of 1937, namely “tanners and leather 
workers,” The defendants denied this allegation and alleged 
that none-of them was a tanner or a leather worker. It was 
admitted by the defendants that they were ordinarily living out- 
side the limits of a: municipality, but they alleged that the addi- 
tional qualification required ‘by the Act, namely, that of belong- 
ing to one of the classes of “persons mentioned in the mueaile, 
was non-existent in their case. 
' The Munsif held that there was no credible evidence to show 
that the defendants, or any one of them, belonged to the class 
’ alleged by the plaintiff and that there was reliable evidence 
which showed that two of the defendants were in the service of 
two Thekadars in the city of Benares, another one was working 
as a weaver in the employment of a cloth manufacturer in 
Mohalla Alaipur in the city of Benares and the fourth one was 
_working in a mill situated at Sheopur in the district of Benares. 
The learned Judge below, however, allowed the plaintiff’s appeal 
on the ground that, as the defendants were Chamars by caste, 
they must be taken to belong to the class of tanners and. leather 
workers. 





Banshi , 
o 
Sobhnath 


Having heard learned counsel for the parties, we have come 
to the conclusion. that the lower appellate court’s decision cannot 
be sustained. The learned Judge began his judgment with the 
following sentence: ‘The defendants are Chamars by caste and 
the caste, as a whole, has been included in the schedule for purposes 
of section 2, sub-clause 2(g) of Act X of 1937.” It is sufficient to 
‘say that the learned Judge was obviously wrong. The schedule 
does not deal with castes. It deals with classes, in other words, 
with callings or occupations. The mere fact that a person is a 
Chamar by caste can be no justification for holding that he must 
necessarily be a tanner or a leather worker. It is obvious, in our 
opinion, that the learned Judge allowed his mind to be influenced 
by a presumption for which thére is no justification. A man, 
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who is a Chamar by caste, may or may not be a tanner or a leather 
worker. It was, therefore, the duty of the plaintiff to adduce 
credible evidence to establish his allegation that the defendants 
were tanners and leather workers. At the request of the plaintift- 
respondent’s counsel, we have gone through the evidence for 
ourselves, and we do not find it possible to say that there was any 
reliable evidence adduced by the plaintiff which could justify 
the Court in holding that he had proved his allegation. “Ehe 
plaintiff's evidence consisted only of his own deposition and, 
having read it, we are not surprised that the learned Munsif did 
not find it possible to believe his allegation. . The learned Judge 
below does not deal with the evidence at all. 

The judgment of the court below shows that the learned 
Judge was also of the opinion that residence outside the limits 
of a municipality was by itself sufficient to bring a person within 

‘the schedule. That is clearly incorrect. In addition to that,‘a 
person must also belong to one of the classes mentioned in the 
schedule. 

Our conclusion, therefore, is that the decision at which the ° 
Munsif had arrived was correct. ; 


The appeal is accordingly allowed, the order passed by the 
lower appellate court is set aside and the decree of the trial court, 
dismissing the suit, is restored. 


The appellants shall have their costs throughout. 





FULL BENCH 


Before Sir James Allsop, Acting Chief Justice, Mr. Justice Mathur. and 
Mr. Justice Sankar Saran 


SRI KISHAN DASS anp ANOTHER (PLAINTIFFS) v. MOHAMMAD NAZIR 
AND OTHERS -(DEFENDANTS)* 


Stamp Act (II of 1899), schedule 1, Article 4(b)—The word “ immediate” 
explained ; 5 


An affidavit was sworn on the 24th of April, 1942, in order to file it 
in connection with a pending proceeding. It was not filed till the 12th 
May, 1942. The contention was that it was not sworn for immediate 
use in a court of law and it should have. been stamped. Held that the 
word “immediate” in schedule 1, article 4(b) of the Stamp Act refers 
to purpose and not to time and as such it was unnecessary to stamp the 
affidavit. ; 
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‘Mr. Mansur Alam, for the Crown. 

The parties were not represented, 

The judgment of the Court was delivered by: 

Atisop, A.C.J.:—An affidavit’ was sworn in Bombay on the 
24th of April, 1942, for the set purpose of being filed in a court 
in Meerut in connection with g pending proceeding. As it was 
not filed till the 12th of May, 1942, the suggestion is that it was 
not sworn for immediate use in a court of law. We have been 
referred to the case In re the application of Seshamma (1), but 

‘in our judgment, that case does not support the contention that 
this affidavit should have been stamped. In our. judgment, the 
wo} “immediate” tefers to purpose and not to time. We hold 
that it is unnecessaty to. stamp the affidavit. A copy of our judg- 
ment shall be sent to the Chief Revenue authority under the 
Provisions of section 59(2) of the Indian Stamp Act. 

(1) (1888) LL.R. 12 Bom. 276...’ 








APPELLATE CIVIL 
Before Mr, Justice Verma and Mr. Justice Bennett ~ 


RAM RAN BIJAI PRASAD SINGH (PraintirF) v. SARJU SINGH anp 
OTHERS (DEFENDANTS)* 

Encumbered Estates Act (Local Act XXV of 1934), section 11—Notice 
under——No claim made before the Special Judge—Suit to establish 
title in civil court, whether maintainable, 

It is clearly the intention of the legislature to secure finality on all 
questions of title which might be raised in proceedings under the Encum- 
bered Estates Act and a person who has failed to put forward a claim to 
Property specified in the notice referred to in section ll of the U. P. 
Encumbered Estates Act can not maintain a suit to establish his title 
to it in the ordinary civil courts, 

Dr. N. P, Asthana and Mr. Sri Narain Sahai, for the appellant. 

Mr. Shiv Charan Lal, for the respondents. 

The judgment of the Court was delivered by: 

BENNETT, J.:—The question raised by this second appeal 
is a simple but important one. It is whether a person who has 
failed to put forward a claim to Property specified in the notice 
referred to in section 11 of the U. P. Encumbered Estates Act 





*Second Appeal No. 2200 of 1944, fom fp -decree of Niaz Ahmad, Civil Judge ot 
Benares, dated. the 23rd of May, 1944, confirming a decree of §S. M. Ahsan Kazmi. Mansit 
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can maintain a suit to establish his. title to it in the ordinary 


—— ciyil courts. ‘This question has been. answered by both the 


courts below in the negative. The plaintiff is the Maharaja 
Sahib of Dumraon and he brought the suit for possession of a 
1/16th share in village Madhopur on the basis of the purchase 
by him of that share at an auction sale in execution of a decree 
for arrears of rent in 1934. His application for mutation was 
dismissed by the revenue authorities, the final order being passed - 
by the Commissioner in 1941. 


The respondents made their application under section + of 
the Encumbered Estates Act-in 1935 and included this property 


in their written statement as their own. It is not disputed that 


thereafter it was included in the notice published under section 
1] and that no claim to it was made by the Maharaja Sahib. It 
whs eventually included in the property found by the Special 
Judge to be liable to attachment, sale or mortgage in. satisfaction 
of the debts of the applicants, and the Special Judge informed the 
Collector accordingly under section 19(2) of the Act. 


Admittedly there is no authority upon the question stated, the 
reason for which may be that the decision in the proceedings under 
the Encumbered Estates Act has been generally accepted as 
conclusive. 


It was pointed out by the Munsif who tried the suit that under 
sub-section (4) of section 1] any order passed by the Special Judge 
under that section shall be deemed to be a decree of a civil court 
of competent jurisdiction; and in first appeal the Civil Judge, 
relying upon the same -provision, held that finality thus attaches 
to the proceedings. The failure of the appellant to put forward 
a-claim in those proceedings is, he considered, fatal. The Civil 
Judge also pointed out that it was still open. to the appellant to 
apply to the Special Judge under the proviso to sub-section (2) 
of section 1] to have the question of,title reopened. 


It may first of all be noted that the provision in section 11(2) 
that a person having any claim to the property mentioned in the 
notice shall make an application to the Special ‘Judge stating his 
claim within a certain period is mandatory. The proviso to that 

_ sub-section allowing later applications to be made was added by 
‘an amending Act of 1939, presumably to meet hard cases, and we 
think that the enactment of this amendment supports the view 
ee eg wa Gg tt ad Be cuestioned other- 
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wise than in the proceedings before him. If it was Open to a 
claimant to agitate his claim in the ordinary civil courts, ignoring 
the proceedings under the Encumbered Estates Act, there would 
have. been little need to add the proviso. Moreover, the whole 
scheme of the Act seems clearly designed to secure finality both 
as regards the claims of creditors and also as regards claims to the 

y property published as that of the applicant. There is an express 
provision in section 13 that claims of creditors not made as required 
by the Act shall be deemed to have been discharged. Learned 
counsel for the appellant has referred to the absence of any 
corresponding provision that the order passed by the Special 
Judge. under section 11 is conclusive on the point of titlé and 
bars the litigation in other courts, but we do not think that the 
absence of an express provision warrants the inference that such 
litigation is maintainable. Though the matter may not be 
covered expressly by section 1] of the Civil Procedure Code, the 
principle of res judicata is, we think, applicable. Section 11 of 
the Encumbered Estates Act requires all claims to the property 
‘to be put forward in the proceedings before the Special Tudge 
«and the order passed by him under the section is defined as a 
decree of a civil court of competent jurisdiction. Thus when 
no objection is taken on the published notice, his order with 
regard to the property claimed by the applicant under section 
II must have the same effect. 


We are fortified in this view by 2 decision of a Bench of the 
Calcutta High Court in Rameshwar Singh v. Secretary of State for 
India (1). That is a converse case, but none the less relevant on 
that account. In that case. land had been acquired under the 
Land Acquisition Act, but the procedure prescribed by that Act 
had not been followed and in particular the notice published 
under section 9 of the Act had not contained the material facts 
which would enable the land owner to identify the land intended 
to be acquired. It was held by the Calcutta High Court that 
a suit would lie in the civil court in respect of a claim for 
damages which could not be foreseen at the time of the acquisi- 
tion proceedings. It was clearly held that the suit was maintain- 
able only by reason of defects or irregularities in the acquisition 
proceedings. Reference was made to another decision of the 
same High Court in Bhandi Singh v. Ramadhin Rai (2) that when 
statutory rights and Habilities. have been created, and. jurisdiction 

{1 (1907, LER 84 Cal. .470. Pein aki fat tte eel 
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has been conferred upon a special court for the investigation of 


Rinhea ‘Matters which may possibly be in controversy, such jurisdiction 


Bijai 
Prasad 
Singh 


t 
Sarju 
Singh 


is exclusive and cannot concurrently be exercised by the ordinary 
courts. Conceding this principle, the Bench in Rameshwar 
Singh v. Secretary of State for India observed: 
“It is well settled, however, that even where a specific remedy 
is provided by a Statute, it is necessary, in order to remit the owner , 
to such remedy and exclude his remedy by suit, that the party 
acquiring the property should: have substantially complied with its 
.requirements: and where the proceedings for acquisition are not . 
perfected and completed, they will not debar the remedy by a 
regular suit. The essence of the matter is that the party has his 
remedy before the special court.. Where, however, the party has 
not been able to put forward his claim by reason of defects or irre- 
gularities in the proceedings, or where the claim has been put for- 

‘ward but not adjudged, the jurisdiction of the civil court cannot be 

treated as superseded.” : 

In the present case there is no suggestion whatever of any 
defect or irregularity in the proceedings before the Special Judge 
and therefore the appellant cannot claim that the civil court is 
invested with jurisdiction on this ground. He can only -laim 
that the ordinary civil court has concurrent jurisdiction with the 
court of the Special Judge in all such cases, and we consider that - 
such a contention is refuted both by the scheme of the Encumbered 


Estates Act and the general principle referred to in this Calcutta 


case. 


We were also referred'to decisions of this Court in Joti Prasad 
Upadhiya v. Amba Prasad (1) and Abdur Rahman v. Abdur 
Rahman (2). Inthe first case the question was whether a civil 
court has jurisdiction to try a case challenging the validity of the 
election of a Chairman of a District Board, and it was held that 
the civil court has no jurisdiction, there being special provision 
in the District Boards Act for the’ determination of the question. 
It was said (at page 308) that “it is well settked that, where the 
statute which creates the right also prescribes a particular remedy 
for the infringement of that right, that remedy, and that remedy 
atone, can be pursued by the person complaining of the infringe- 
ment of the right for the redress of the alleged wrong done to 
him”, the earlier case of Abdur Rahman v. Abdur Rahman being 
referred to. : . : 

These decisions are not so relevant as that in the Calcutta 
case because it cannot be said that~ the’ U. 'P. Encumberec. 
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Estates Act creates a right in section'11. ‘That section only lays 
down a procedure for the determination of -claimis,:but it may 
be said that the person aggrieved should be limited‘to the remedy 
there prescribed. The right of am owner is infringed where his 
property is wrongly claimed by an applicant under the Encum- 
bered Estates Act, and the object of fhe notice published under 
section 1] is to enable a person aggrieved bythe inclusion of his 
property in that notice to apply to the Special Judge stating his 
claim to it, upon which claim being made the’Special Judge shall 
determine whether the property is liable to attachment, sale or 
mortgage in satisfaction of the debts of the applicant. A special 
procedure is thus prescribed for the determination of a claim of 
this kind and we entertajn ino doubt that a Person having any 
i “dim ‘Is tequired by this section to have it determined in 
the ‘proceedings under. the Encumbered Estates Act and is 
-precluded from making it elsewhere. : 

A case of the Oudh Chief Court, Imtiaz Ali Khan v. 
Badruddin (1), decided by a member of this Bench, was also 
referred to; but the facts in that case were different, in that the 
question was whether, when proceedings are pending under the 
Encumbered Estates Act, it is open to a person to agitate a claim 
of the nature referred to under section 11 of that Act in proceed; 
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ings under section 145 of the Code of Criminal Procedure. It - 
was held that such proceedings were clearly objectionable, the 


only forum in which, the claim could be advanced being that of 
the Special Judge seised of the application under the Encumbered 
" Estates Act. 


For the reasons given, we have no doubt that the decision of the 
courts below dismissing the. suit was correct. It was clearly the 
intention of the Jegislature to secure finality on all questions 
of title which might be raised in proceedings under the Encu! 
bered Estates Act and any other view would open wide the door 
to a multitude of suits in the ordinary civil courts and throw 

. doubt upon the conclusive character of all orders passed by 
Special Judges under section 11. 
We accordingly dismiss this appeal with costs. 
(1) (1944) LL.R. 19 Luck. 300, 
56 aD 
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BABU KAILASH CHANDRA JAIN v. SECRETARY OF STATE 
[AND CONNECTED APPEALS | 


[On Appeal from the High Court at Allahabad] 


Compulsory Acquisition—Land—Compensation—Market value—‘Accord- 
ing to the use to which the land was put”—Potential use to be disre- 
garded—Land Acquisition Act (I of 1894) (as amended by the United 
Provinces Town Improvement Act (U. P. Act VIII of 1919) section 23, 
sub-sections 1, 3(a). a 


The view in Secretary of State for India v. Makhan Das. (1), that 
under section 23 of the Land Acquisition Act, 1894, as amended by the 
United Provinces Town Improvement Act, 1919, the market value of 
land compulsorily acquired may be nil where, at the date of its acquisi- 
tion, such land is not being put. to any use producing a profit to the 
owner, cannot be supported. On the true construction of section’ 23 a 
plot of land used, e.g.) by its owner as a garden at the relevant date, or a 
plot of agricultural land lying fallow at such date, must be valued as a 


‘garden or agricultural land respectively... The effect of section. 28, sub- 


section 3(a), of the Act of 1894, as amended, is that the possibility of the 
garden or agricultural plot being used, eg., for building putposes in the 


_ future must be disregarded; only the present use ‘of the Jand can be 


consideréd for the purpose of arriving at the market value. 
Decrees of the High Court affirmed. 


- Consolidated Appeals (No. 65 of 1944) from, three decrees of 


» the High Court (VerMA and Yorke, JJ.) (November 27, 1941) 


which had affirmed decrees of the Court of the Improvement 
Trust Tribunal, Allahabad (April 27, 1934) whereby, in respect 
of the compulsory acquisition of ,certain lands - and buildings 
belonging to the appellant, he was-awarded,- as compensation, 
certain sums of money which, he alleged,-did not compensate him. 
for the whole of the property so acquired. 4 ; 


The main point of controversy in these appeals was the 
interpretation of section 23 of the Land Acquisition Act, 1894, 
as modified by para. 10(3) of the Schedule referred to in section 
58 of the United Provinces Town Improvement Act, 1919. and 
the point arose whether, in view of ‘the provisions of section 23, 
sub-section 3(a), of the Act of 1894, as amended, and the Full 
Bench decision of the Allahabad High Court in Secretary of 





>—\_— — 
*Present: Lord MascMILLan, Lord Wricut, Lord pu Parco, Morton, L. J. and Sir 
Joun Beaumont. ; 
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State for India vy. Makhan Das (1), if the land and/or buildings —_j94g 


were not, at the time of their acquisition, producing any revenue, “aa 
was their owner entitled to any compensation at all therefor. Checate 
7 ICL = 1 
; The facts appear from the judgment of the Judicial Com aes 
mittee. ; State 


Rewcastle, K. C., and Handoo for the appellant:. The 
principal questions for determination in these appeals are 
concerned with the principles to be applied in assessing compensa- 
tion on the compulsory purchase of lands and buildings in the 
United Provinces and are as follows: (A) In view of the provisions 
of section 23, sub-section 3(a), of the Land Acquisition Act, 
1894, as amended by the United Provinces Town Improvement 
Act, 1919, and the decision in. Secretary of State for India v. 
Makhan Das (1), if the land and/ér buildings are not, at the time 
of their acquisition, producing any revenue, is their owner 
entitled. to any compensation at all‘ therefor; and, secondly, if 
he is so entitled, can he demand that he be paid. the market value 
-of the property so acquired, together with any _ additional 
percentage for compulsory acquisition?” (B) Where any descrip- 
tion of land and/or buildings are compulsorily acquired under 
the Acts, is ‘their market value to be determined solely on the 
basis of:so many years’ purchase of the rental or on the basis of » 
‘the estimated value of the land or buildings or by having regard 
_ to the price that a willing buyer would be prepared to pay to, 
a willing seller for the property, or should the valuation Tribunal‘ 
have regard to all these questions. in order to assess the compensa- 
tion to be granted? The amending Act was clearly intended to 
cut down the full rights which the landowner, whose land has 
been taken, had under the original Act of 1894. . Under the 
original Act land compulsorily acquired had to be valued not 
merély by reference to the use to which it was being put at the . 
time at, which its value had to be determined, but also by reference 
. to the uses’ to which it was reasonably capable of being put in 
“thé future: Vyricherla Narayana Gajapatiraju vy. “Revenuc 
Divisional Officer, Vizagapatam (2.), The effect of the amending 
' Act is to cut down the right of the owner to receive compensa- 
“tion by limiting it to compensation based on the actual user of 
" the land at the date of the notice—it is merely a limitation on 
valuation. The appellant, as owner of the properties compul- . 
ay c1928) LL.R. 50 All. 470. (8 TLR. [1989] Mad. 582; LR. 66 L.A. 
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1948 Sorily acquired, was entitled to receive compensation on the basis 
““Keiean Of the market value. of every square yard so acquired, whether 
Chandra - or not the properties, or portions thereof, were a source of any 
Jain. 

°. income or commercial profit to him at the date of the acquisi- 
Seoretary ” tion. The decision in Secretary of State for India v. Makhan 
Das (1) to the effect that the market value of land compulsorily, 

acquired may be nil where, at’ the date of its acquisition, such 

land is not being put to any use from which profit is derived by 

the owner, must be considered as erroneous. A statutory provi- 

sion such as sub-section 3(a) of section 23 of the Act of 1894, as 
amended, cannot be interpreted as meaning’ that land which at. 

the relevant date was not beihg used in a manner which produced 

an income to its owner could therefore then have no market 

value. It follows from the provisions of proviso (c) to sub-section 

2 of section 23 that gardens not let, but used by the owner as a 

place of resort, are to be given a market value for the purpose 

of calculating compensation. In assessing the compensation due 

to the appellant.the courts below should have had regard to-all 

the matters referred to in head (B) set out above. 

Tucker K. C. and Wallach for the respondent: This Board 
has laid down the rule that in cases of this nature they will not 
interfere in matters of detailed figures, but only if it is clear 
‘that some wrong pririciple of valuation has been applied: 
Narsingh Das v. Secretary of State for India (2); Nowroji 
Rustomji Wadia v. Bombay Government (3). It is, submitted, 
therefore, that the only question in this appeal is whether the 
Tribunal in ascértaining the true compensation, applied a wrong 
principle of valuation. Although some of the reasqning in 
Secretary of State for India v. Makhan Das (1) is capable of being 
questioned, the construction that the Court put on section 23 of 
the Act of 1894 as amended in that case is right, eveh though it 
-may lead to.some coriditians where the-value of the land is nil. 
What use land is put to is a.question of fact. The Court in 
valuing. the land under this section, can adopt a number of 

methods: (a) Rental method—the capital value on a rental basis; 

(b) the comparative method—comparing similar property of a 

like nature in the same neighbourhood and inquiring what sales 

have taken place; (c) the contractor’s method—deciding what it 

“would, cost to build a building of that kind now, and make the 
(1) (1928) LL.R. 50 Ali. 470. @) (19%) LL.R. 6 Lah. 69; LR. 52 LA. 
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necessary deduction for depreciation to arrive at the present value; 1946 
and (d) the land and building method. [Reference was made to iba 
Hari Chand v. Secretary of State for India (1)]. There is no. Chandre 
evidence that a wrong principle of valuation was adopted in the 3 
present case, and it is not one in which the Board should interfere. oar et 
« Rewcastle, K. C, replied. 


The judgment, of ‘their Lordships was delivered by Morton, 
wl. J. 
‘These consolidated appeals are from three decrees of the High 
Court .of Judicature’ at Allahabad, dated the 27th November, 
, 1941, affirming three decrees of the Court of the Improvement 
Trust Tribunal, Allahabad, dated the 27th April, 1934, whereby 
in respect of the compulsory acquisition of certain lands and 
buildings belonging to the appellant, he was awarded as compensa- 
tion certain sums of money. The appellant contends that the 
sums awarded to him by the Tribunal were insufficient, in that 
they did not include any compensation for the acquisition of the 
following four pieces of land: 


(1) The garden ofehouse No. 8, Mohalla Chak, Allahabad. 

(2) 504 square yards of Parti land with enclosure wall, 
known as No. 32, Mohalla Chah-Chand, Allahabad. 

(3) Land with a long shed on one side of it known as No. 
13, Mohalla Mahajani Tola, Allahabad. 

(4) Parti land No. 22, Mohalla Mahajani Tola, Allah- 
abad. 


The appellant further contends that the Tribunal, relying 
upon the Full Bench decision of the Allahabad High Court in 
Secretary of State for India v. Makhan Das (2) took an erroneaus 
view as to the construction of section 23, sub-section (3) (a), of 
the Land‘Acquisition Act,. 1894 (1 ‘of: 1894), as amended by. the 
United Provinces Town Improvement Act, 1919 (U.P. Act VUI 
of 1919). : ~*~ 

The respondent, on the other hand, contends that if the facts 
are carefully examined it willbe found that the appellant was 
awarded compensation in respect of each of these four pietes 
of land, and that in assessing-such compensation: the Tribunal 
did not apply any wrong principle. - 

At is, therefore, necessary for their Lordships to examine in 
some detail the facts in regard to each of these four pieces of 
land. 7 
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The question of compensation. was first considered by the 
Land Acquisition Officer (hereinafter referred to as “the Officer’’). . 
His award in regard to the first piece of land is in the following 
terms: 


“This is an old pakka building with a decent flower garden if 
attached to it and also a pakka well. 


It is assessed to Municipal taxes on the yearly rental of Rs.480. 
The net profit, after deducting the taxes, repairs, vacancies, etc., 
comes to Rs.400. The current rate of profit on investments in 
buildings is six per cent, and at this rate the market value comes 
to 400 x 50/3 or Rs.6,650. 


According to the land and buildings method, its value works out 
to Rs.9,228. This, of course, does not take into account the en- 
hanced value of the building and land on account of the garden. 


A fair monthly rental that could be got should be Rs.60. Deduct- 
ing the taxes, repairs, etc. the net profit comes to Rs.600 per 
annum, and its capitalized market value at the.rate of six per cent. 
comes to Rs.600 x 100/6 or Rs.10,000. , The. building is not in the 
actual occupation of the owner but is “ying vacant and the garden 
is used by the owner as a place. of resort and I would allow fifteen 
per cent. for compulsory acquisition, which comes to Rs.1,500. 

Therefore I would award Rs.11,500.” 


It was suggested by counsel for the appellant that the Officer 
had awarded nothing in respect of the garden, and he relied 
upon the sentence “This, of course, does not take into account 
the enhanced value of the “building and land on account of the 
garden”. Their Lordships cannot accept this suggestion. The 
sentence just quoted is merely a comment by the ‘Officer on the 
“land and buildings method”, and it is plain from ‘the remainder 
of the award that the Officer i in fact adopted a method ‘of valua- 
tion which did take into account the garden. There can be no 
doubt that in assessing va faj monthly rental” the Officer was 
assessing a rental for, the. house 3 and garden taken together. This’ 





is. made clear by ‘the fact that, having arrived at his valuation 


-of Rs.10,000, he: allows an additional fifteen per cent. for 
compulsory acquisition, because “‘the garden is used by the owner 
as a place of resort”. ‘This is a reference to section’ 23, sub- 
section (2) (¢), of the “Act of 1894 as amended by the Act of 1919 
(set out below), and it wquld have’ ‘been wholly illogical for the 
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In his award with regard to the second piece of land, the 
Officer observed : 
* “No. 32 is 504 square yards of Parti land with enclosure wall not 
all round but on a portion of it. The cost of the wall is estimated 
to be Rs.204. The value of the land at Rs.2 per square yard comes 
to Rs.1,008.” 
He goes on to explain how he arrives at the value of Rs.2 per 
square yard, and concludes: “I would award Rs.204+1,008 or 
Rs.},212 in alt for No. 32.” It is thus apparent that compensa- 
tion was awarded for this piece of land. 


The award in regard to the third piece of land is in the 
following terms: ‘ 


a 


“This is mainly open land with a long shed on one side known 
as Mahfil. 
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The building is assessed to the Municipal taxes on a moority rent” 


of Rs.6. 


Deducting for repairs, taxes, etc., the net yearly profit comes to 
Rs.60 and its capitalized value at the current rate of 6 per cent. comes 
to Rs.1,000, but this represents, in this case, only the value of the 
building, the open land having not been taken into account 
obviously. 

. The area of the land is 548 square yards and its value at Rs.2 per 
square yard comes to Rs.1,096. According to the land and buildings 
method, its value comes to: Rs.1,427. 

I award Rs.1,000 plus Rs.1,096 or Rs.2,096.” 

The award in regard to the fourth piece of land is as follows: 


“This is ‘ parti’ land in continuation of the garden house of the 
owner only recently acquired for the same Zero Road Scheme. 


It is enclosed within a compound wall and bears.a. few. ordinary.’ 


trees. 
There is a disused ‘ pakka’ well outside the compound wall. 
The compound wali. and ‘other small constructions would be 
worth Rs.900. Well must be worth not more than Rs.500. The 
trees will be worth Rs.50. The area is 2,637 square yards and at the 
rate of Rs.2 per square yard its value comes'to Rs.5,274. There 


have recently been cases in the neighbourhood in which the land has . 


been valued in private transactions at. the. rate. of less than Rs.2 
per square yard. “ 

The total compensation admissible: iene comes to Rs.900 plus 
Rs.500, plus Rs.50, plus Rs.5,274 or Rs.6,724. It is said that the 
compound wall.was constructed after the scheme was notified, but 

pe do not see any act of bad faith orf-the part of the owner. 


bic Salles Oya a 
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1946 _Again it is apparent that in each of these cases the Officer 
juin” 2warded a specific sum in respect of the land. 
Sela The appellant was not satisfied with the sums awarded by’ the 


op Officer, and applied, under section 18 of the Act of 1894, as 
State modified by the Act of 1919, for reference of the amount of 
compensation to the Court of the Improvement Trust Tribunal 
at Allahabad. Their. Lordships find no justification for the 
suggestion that the Tribunal awarded no compensation for these 
four pieces of land. The only sentence in the judgments of the 
Tribunal which at first sight appears to justify this suggestion 
occurs in the judgment of the President in regard to the first 
piece of land. After referring to Secretary of State for India v. 
. Makhan Das (1) he observed : 

aap “The applicant has failed to prove that he was getting any fruits 
from the trees standing in the garden, consequently he cannot get 
any compensation for the land that is lying vacant and is being 

used as a place of resort and garden.” 

Taken by itself, this sentence would appear to justify the 
appellant’s suggestion, but the remainder of the judgment shows 
that the President accepted as Morrect and reasonable” the rental 
of Rs.60 per month which had been found by the Officer to be 
the fair monthly rental for the house and garden. Having 
accepted this rental as fair and reasonable, the President 
continued : ~*~ 

“The annual rent is Rs.720, it should ‘be multiplied by 163, 
that is 720x 9 =Rs.12,000. The market value will thus 
come to Rs.12,000 and compulsory acquisition contes to Rs.1,800. 
Thus the total will come to Rs.13,800. I therefore allow 
Rs.2,300 more to the applicant in addition to the sum already 
awarded by the learned Land Acquisition Officer.” 


It is plain that the President, like the Officer, rightly treated 
the building and garden as one property, and increased the 
valuation which the Officer had placed upon_ that property. 
The President appears to have overlooked this fact when he made 
the observation first quoted above. 

As to the other three pieces of land, the Tribunal clearly 
awarded compensation in respect of each of them. 

The appellant appealed to the High Court of Judicature at 
Allahabad. - In their judgment, the learned Judges of that Court 
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first referred to the first piece of land, and observed: ““The 
method which should be adopted for calculating. the market- 
value in the case of property which is.in the occypation of the 
proprietor, and is not being put to the use of earning any income, 
on the material date, raises a question which is not’ altogether free 
from difficulty, and we might have been inclined to consider the 
stiggestion that the matter should be referred to a larger: Bench 
if the evidence produced by the appellant in the case before us 
had not, in our judgment, been entirely worthless.” 

‘The Court then went. on to,zeview the evidence, and conti- 
nued: “The result -is that the appellant’s case fails ‘on the 
merits.and it is not necessary. to consider the question of law 
raised by learned counsel. In.our. judgment:the method. adopted 
by the Tribunal for calculating the compensation td be awarded 
to the appellant was, in all the circumstances of these cages,. the. 
the only satisfactory method that could be adopted.” The 
Court then mentioned the other three pieces of land in 
question, and continued: ‘Learned counsel for the appellant 
has stated that there is no other evidence on which he.can rely 
for the purposes of these cases and that there are no fresh points 
which he proposes. to raise. For the reasons given above we 
have come to the conclusion that these appeals are without 
force.” ton 


1946 
Keilagh 
Chandra 

Jain 


v. 
Secretary of 
State 


The result is that there is no foundation for the appellant’s 


contention that he was awarded no compensation in respect of 
these four pieces of land. 
Turning to the appellant’s second contention, their Lordships 
are unable to find that any wrong principle was applied by the 
“Tribunal in assessing the market-value of these pieces of land. 
The material sub-sections of section 23 of the Act of } 894, 
as amended by the Act of 1919, are as follows: 

“ (1) In determining the amount of compensation to be awarded 
for land acquired under this Act, the Court shall take into consi- 
deration : — : 

First the market-value of the land at the date of the first pub- 
lication of the notification under section 36 of the United 


Provinces Town Improvement. Act, 1919. 
* * = * = * 

(2) In addition to the market-value of the land as above provided, 

the Court shall in every tase award a sum of fifteen per centum on 


such market-value, in consideration of the compulsory nature of 


1946 


Kalash 
Chandra 
Jain 


v. 
Secretary of 
State 


746 THE INDIAN LAW REPORTS {1946} 


Provided that this subsection shall not apply to any land 


acquired under the United Provinces Town Improvement Act, 1919, 
except: — 7 : 


* * * * * * . 
é 
(5) buildings in the actual occupation of the owner or occu- 


pied free of rent by a relative of the owner, and ‘land appurte- 
nant thereto, and 


() gardens not let to tenants but used by the owners as 2 
place of resort. 


(3) For the purposes of clause first of ‘sub-section ‘(1) of this 
section: — 


(a) the market-value of the land shall be the market-value 
according to the use which the land was put at the date with 
reference to which the market-value is to be’ determined under 
that clause. ; 

(6) if it be shown that before such date the owner of the 
land had in good faith taken active steps and incurred expen- 


diture to secure a more profitable use of the same, further 
compensation based on his actual loss may be paid to him.” 


Their Lordships are unabléto find that either the Officer 
or the Tribunal failed to assess‘ the market-value according to 
the use to which these four pieces of land were put at the relevant 
date. The value placed upon them by the Officer appears to 
have been the market-value so assessed, and the Officer made 
his awards before the case of Secretary of State. for India.v. Makhan 
Das (1) had been decided. The Tribunal appears’ to. have 
adopted the same method of valuation, though it would appear 
that the Assessors would have: liked to adopt a more generous 
scale of compensation. Reference was made, however, spy the 


. President and Assessors of the Tribunal, and also by the High ' 


Court, to the decision of the Full Bench of the Allahabad High 
Court in Secretary of State for India v. Makhan Das (1), and the 
Judges of the High Court expressed their agreement with the 
decision of the Full Bench in that case. 


Their Lordships accordingly think it desirable to say that 
certain’ observations ‘in the judginent of Linpsay J. (with which 
SuLaman, J. and Muxery, J. agreed) in Makhan Das’ case ( 1) 
cannot be supported. Linpsay, J. appears to have taken the view 
that.under section 23 of the Act of 1894, as amended’ by . the 
Act of $919, the market value of land must be treated ac heine 
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nil if the owner was not deriving any profit from the Jand at 
the relevant date. He continued: 

“Tt need hardly be pointed out that such an enactment is fraught 
with much possible hardship to owners of property which has be- 
come subject to the operation of the Act. Lands of great value 
may, from a variety of causes, fall temporarily out of use. Agricul- 
tural Iand may have to be left fallow for a season or two in order 
that it may recover productivity. Or the owner of a valuable site 
acquired for a building scheme may have to suspend the execution 
of his project in order, for example, to contest in court a claim to 
a right of way over the land. In either case the owner is liable to 
be expropriated without compensation if a notification issues under 
the Act while the land is not being put to actual use. 

It is difficult to imagine that cases of this kind were in contem- 
plation when the Act was passed, but the language of the Act, as it 
stands, must, if followed, lead to these results. It must be left, 
therefore, to the Legislature to declare whether it was intended to 
invest the Improvement authorities with this power of confiscation, 
or to amend the Act so as to avoid the results above-mentioned.” 

It would appear that,.in the view of the Full Bench in 
Makhan Das’ case (1), neither a plot of land used by its owner 
asa garden at the relevant date, nor a_plot of agricultural land 
lying “fallow at the relevant date, is being put to any “use” 
within’ the’ hi aning of section 23, because the owner is deriving 
no profit therefrom;, consequently, i in the view of the Full Bench, 
the owner is not entitled. t any compensation on its compulsory 
acquisition. Their Lordships: are aay assent to this view. 
On the true construction of section 28 the former plot ought 
to be valued as a garden and the latter plot ought, to. be valued 
as agricultural land. The effect of section 23, sub-section 3 (a), 
of the Act of 1894 as so amended is-that the possibility of the 
garden or agricultural plot being used (e. 8) for building purposes 
in the future must be disregarded. It is, ‘significant that . sub- 
clause (b) of that, sub-section makes provision for the case of the 
owner having taken active steps and incurred’ expenditure to 
isecure a more profitable use of the land. In sucha case the 
owner may be paid “further compensation based on his actual 
loss”. Apart from such a case, only the present use of the land 
can be considered for the purpose of arriving at the market-value. 

There may be cases in which the Officer, or the Tribunal. could 
properly assess the market value of the land acquired at nil, but 
their. Lordships do not find it necessary to discuss that matter; 
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19g has a market value. A value was placed on each of these piece’ 
kana Of land by the Officer and by the Tribunal and that value appears 


Chandra to have been assessed in accordance with the statutory provisions. 


Secretary of Accordingly, their Lordships will humbly advise His Majesty 
State that these consolidated appeals should be dismissed. The 
appellant must pay the costs of the respondent. 


Solicitors for appellant: T. L. Wilson & Co. 
Solicitor for respondent: The Solicitor, India Office. 
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aa ® [On Appeal from the High Court at Allahabad] 





Hindu law—Inheritance—Hindu law of Inheritance (Amendment) Act, 
(II of 1929)—Hindu male dying intestate before, and his widow dying 
after, the Act came into force—Succession opening on widow’s death— 
Act applicable. 

The Hindu Law of Inheritance (Amendment) Act, 1929, applies not 
only to the case of a Hindu male dying: intestate on:or after the 2Ist 
February, 1929, when the Act came into force, but also to the case of such. 
a male dying intestate before that date if he was succeeded by a female 
heir who die after that date. The material point of time for the pur- 
poses of the Act is the date when the succession opens, namely, the date . 
of the death of the female heir. 

Rajpali Kunwar v. Sarju Rai (1), approved. 

Position .of reversioners in Hindu law examined, and Katama Nat- 
chiar v. Rajah of Shivagunga (2), Moniram Kolita v. Kerry Kolitany (3), 
and Janaki Ammal v. Narayanasami Aiyer (4), referred to. 

’ Decree of the High Court affirmed. — 

Appeal (No. 26 of 1945) from a decree of the High Court 
(August 29, 1941) which had affirmed a decree of the court of 
the First Civil Judge of Saharanpur (January 10, 1938). , 


The only point for decision in this appeal was whether the 
provisions of the Hindu Law of Inheritance (Amendment) Act, 
1929, apply to the estate of a Hindu male who had. died before 
the Act came into operation where the succession to his estate 
had opened out after the passing- of the Act on the death of his 
widow. 


~ 





“Present: Lord MACMILLAN, Mr. M. R. JAYAKAR and eres BEAUMONT. 

(1) (1936) LL-R. 58 All. 1041. ‘ (igen) 9 9M 39, 604. 

(3) (1889) LLR. 5 Cal. 776, 789; L.R. 7 & 1916) | LL. L.R. 89 | Mad. 684, 687; L.R. 
FA VIZ = 
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. The Trial Judge and, -on appeal, the High Court (Allsop 
_ and Verma, JJ.) held that the Act applied in the above circums- 
"tances. 


‘The provisions of the Act and the relevant facts appear from 
the judgment of the Judicial Committee. 


Rewcastle, K. C. and Ralph Parikh for the appellants: It 
is common ground that under the Mitakshara law as it existed 
in 1928 the collaterals would have inherited the property in 
preference to the sister, and the sole question in this appeal 
is whether in the circumstances of this case that order of succes- 
sion has been altered by the passing of the Hindu Law of 
Inheritance (Amendment) Act, 1929. The question is, whether 
on the true construction of the Act, it applies only to the case 
of a Hindu male dying intestate on or after the 21st February, 
1929, when the Act came into force, or whether it also applies 
in the case of a Hindu male dying intestate before the Act came 
into operation and succeeded by a female heir who died after 
that date. [The Act of 192% was read and reference was made 
to Musammat Sahodra v. Ram Babu (1)]|. The same question 
of the interpretation of this Act has been considered many times 
in India, and there are a number of Full Bench decisions all 
against the contention of the appellants here: Rajpali Kunwar 
v. Sarju Rai (2), Pokhan Dusadh v. Mst. Manoa (3), and Lakshini 
v. Anantharama (4). The Full Bench cases all say that the 
crucial point is when the succession opened. The question has 
been decided the other way by less exalted tribunals in India. 
It is submitted that under the ordinary rules of interpretation 
and construction this Act cannot be given any retrospective effect. 
The ordinary rule is that retrospective effect cannot be given 
to an Act unless it is necessary by its express language or by 
necessary implication so to construe it, and there is nothing of 
that,nature here. The words in the preamble “male dying 
intestate” are not applicable to the case of a man who is already 
dead at that time; that language alone means something which 
is going to bring the Act into operation, not something which 
has happened in the past. If the Courts below are right the 
Act does have a limited retrospective effect. It was held below 
that because succession opened after the Act came into operation 
there was no retrospective effect. It is submitted that there was 


Q (1942) LR. 69 LA. 145, 155. (2) (1936) I-L.R. 58 All. 1041, 1046.7. 
®, £1926\ TT.R. 16 Pat. ?15. 445 13.8. [i089] Mad a42 
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[Reference was made to Mulla’s Principles of Hindu Law, 7th 
edition, page 225, para. 207.]|. Gavarammal v. Manikammul 
(1) was in the appellants’ favour, but it has since been overruled 
by the Full Bench decision in Lakshmi vy. Anantharama (2). 
The Act of 1929 has no application to the succession to a Hindu 
male who died intestate before the passing of the Act and does 
not apply to the present case, in which the succession is governed 
by the Mitakshara law and is not affected by the Act of 1929. . 
The decision in Rajpali Kunwar v. Sarju Rai (8) is erroneous. 


Ralph Parikh followed: The opening of succession only 
operates when you get one full owner being succeeded by another 
full owner, so the respondents cannot succeed on the opening of 
succession, and the Full Bench cases which are based on the 
opening of succession are inapplicable in this case. Moniram 
Kolita v. Kerry Kolitany (4) says that “the succession does not 
epen to the heirs of the husband until the termination of the 
widow’s estate”, but according to MuLta the test is when the 
Hindu died: Mulla’s Principles of Hindu Law, 7th ed., para. 
169. The only reasonable way to construe this Act is to consider 
when the Hindu male dies intestate. If he dies before the Act 


_has come into effect then it does not apply to his heirs. 


Sir Thomas Strangman K. C., Wallach and Jayakar for 
respondents Nos. 1, ‘8 and 4: Admittedly, if the Act did not 
apply the appellants, as agnates, would be entitled to succeed to 
the property,.so the only question is whether it does apply or not. 
It applies to cases of succession arising after the Act came into 
force, and it is submitted that in this case, and in all other cases 
where females come. in, the question of succession arises only 
when the succession opens—here on the death of the widow. 
It was said in Janaki Ammal v. Narayanasami Aiyer (5) that 
“the law as to the situation of the reversionary heirs is also in 
substance quite clear; there is, as stated, no vesting as, at the 
date of the husband’s death, and .it follows that the questions . 
of who is the nearest reversionaty heir or what is the class of 
yeversionary heirs fall to be settled'at the date of the expiry of 
the ownership for life or lives.” ‘Venkatanarayana Pillai v. 


(1) (1933) 1.L.R. 57 Mad. 718. (2) LL.R. [1937] Mad. 948. 
* 43}'(1986) LL.R. 58 All. 1041. (4 (1880) L.L.R. 5 Cal. 776, 789; L.R. 7 


E : TA. 115, a 
(5) (1916) I.L.R: 39 Mad. 634, 637; L.R. 43 LA. 207, 209. 
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Subbammal (1) stated that “under ‘the Hindu law the death of 
the female owner opens the inheritance to the reversioners, and 
the one .most nearly related at the time to the last full owner 


becomes entitled to Possession. In her lifetime,. however, 


the reversionary right is a mere possibility or spes successions.” 
in Mst. Sahodra y. Ram Babu (2) the facts were precisely the 
sdme as in, the present case, but the question now at issue was 
never raised in India or before the Board. [Reference was also 
made to the Full Bench cases cited by counsel for the appellants, 
angalso to Shakuntla Devi vy. Kaushalya Devi (8)). Rajpali 
Kunwar v. Sarju Rai (4) and the other Full Bench decisions to 
same ‘effect were rightly decided, and the Act of 1929 is applic- 
able to.this case and the judgments and, decrees. of. the Courts 
in India are correct. 

Rewcastle K. C. replied. ers 

The judgment of their Lo ips was delivered by Mr. M. R. 
JAYAKAR, f . . 

This is an appeal from a judgment and decree of the High 
Court of Judicature at Allahabad, dated the 29th August, 1941, 
which affirmed the judgment and decree of the Court of the 
First Civil Judge of Saharanpur, District Saharanpur, dated the 
10th January, 1938, 

The parties are Hindus subject to the Mitakshara law of the 
Benares School, and this appeal involves the construction of the 
Hindu Law of Inheritance (Amendment) Act, 1929 (II of 1929) 
which is hereinafter referred to as “the Act”, The Act is not 
expressed to come into operation on ‘a particular day. It 
received the assent of the Governor General on the 21st F ebruary, 
1929, and under the provisions of section 5 of the General Clauses 
Act, 1897 (X of 1897) it came into operation immediately on the 
expiration of 20th February, 1929. \ 

The description and preamble of the Act.make it clear that 


the object of the Act is to alter the order of succession of certain - 


persons therein mentioned, namely, a son’s daughter, daughter’s 
Maughter, sister, and sister’s son, and to rank them as heirs in 
the specified order of succession next after a: father’s father and 
before a father’s brother. ine 

The Act thus-amends the old order of. succession in Hindu 
Law by introduging certain persons as heirs who had no such 


(1) (0915) LL.R. 38 Mad. 406, 410; LR.’ 0) (1943) E.R. 69 L.A, 145. 
EA. 125, 198.” : a 
(8) (1935).1.L-R. 17 Lah. 356, 963, (4) (1936) LL.R. 58 A. 1047. 
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aes Place according to the ordinary interpretation of Mitakshara, law. 
Beal The Act is one of the several measures enacted during recent 
‘-Ghdad _ times, in a reformative spirit, with a view to bringing the ancient - 
Anar Kai Tules of Hindu succession into conformity with what are regarded 
as the changing conditions and sentiments of present-day Hindu 
society. It therefore selects certain relatives and gives them a 
preferential place in the order of succession, irrespective of their 
sex, over more remote relatives, on the ground that, judged by 
the pure test of blood relationship to the deceased. owner, they 
are nearer heirs than those superseded by the provisions of the 
Act, 
The question for determination in this appeal is whether, 
on a true construction of the Act, it applies only to the case of 
a Hindu male dying intestate on or after the 21st February, 1929 
(the date of its operation), or whether it also applies to the case 
of such a male dying intestate before that date, if he was succeeded. 
by a female heir who died after that date. The genealogical 
table relating to the parties in the case is as follows: 





KANHIYA LAL 
gio oat ee ee 
Gant Lal asap Rai Sbanker Le! Dworke'Dase 


t 





t 
Shambbu Nath = af , 
Chaman Devi (wife) Tota Ram \ 


d. July, 1936} (adopted son) oT 














| | 
Shugen Chend Tota Ram KundanLal Baru Mall 
H 
Ugger Sen 
(Defendant no. 7) eal 
(Respondent no. 5 , j 
Qabul Chand Gobind Prasad 
(Defendant ne, 6) (D.fendant no. 5) 
Appellant no. 3  Aprellant-no, 2 
2 oN 
Mst. Raji (Defendant no. 8) Duni Chand 
w.dow nf Ram Swarup, son of (Defendant no, 4) 
Kundan Lal, died pendirg Appellant no. 1. 
proceedings, her representatives 
areappellants  ~ ‘- 





[ed 6 ot 
; 1 
! ! : ( i 4 on 
Sabz Keli Raj Kali Aner Kali Lilavati Dharam Das Sumer Chatid 
(Defendant (Defendant (Plaintift} - (Defendant (4. 1922) 
no, 3) no, 1) Respondent no. 2) succeeded by 
Reapondent Responde-t no. 1 Respondent mother 
no. 4 - Ro. 2 : no. 3 Ys Ks 
The facts giving rise to this litigation are as follows. There 
aoe : ead 
was a partition by means of an arbitration award betweeh 


Shambhu Nath. Ganpat Rai, Shankar Lal and Dwarka Dass. 
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At that time Kanhiya Lal and Sant Lal appear to have been dead. 
Under the’ award Shambhu Nath received as his share a certain 
set of property and a half share in another set of property. On 
Shambhu Nath’s death, his only surviving son, Dharam Das, 
succeeded to his properties, Sumer Chand having pre-deceased 
_ Shambhu Nath. Dharam Das died in 1922, before the date of 

the Act, leaving neither a widow nor descendants, His mother, 
Mst. Chaman Devi, succeeded him as his heir, taking a Hindu 
widow’s estate. He also left four sisters, Msts. Sabz Kali, Raj 
Kali, Anar Kali and Lilavati. Chaman Devi died in July, 1936 
{after the date of the Act), when the succession to the estate of 
Dharam Das opened. 

Anar Kali, respondent No. 1, one of Dharam Das’s sisters, 
instituted the present suit in the Court of the Civil Judge of 
Saharanpur against her sisters (respondents 2, 8 and 4) and the 
present appellants and Ugger Sen (Respondent No. 5), her 
brother's collaterals, together with Mst. Raji, the widow of one 
of such collaterals.’ In her plaint she alleged that Dharam Das 
was the last full owner of the plaint properties and that on his 
death his mother, Chaman Devi, took a widow’s estate, and that 
on her death in July, 1936, her daughters (respondents 1—4), 
as sisters of Dharam Das, became heirs to his estate under the 
provisions of the.Act and entered ‘into proprietary possession of 
the properties in the plaint. .She claimed that she had a one- 
fourth share in the first set of properties and a one-eighth share 
in the other set of properties on the ground:: that, in those 
properties, she and her sisters were the owners only of one-half, 
defendants Nos.-4—8 being owners of the other half. She also 
claimed partition of her share in both the sets of properties. 


The plaintiff's sisters (defendants 1, 2 and 3) filed separate 
written statements admitting the claims of the plaintiff and 
praying that their respective shares might also be partitioned on 
payment & court fees. . : 


, The contesting defendants Nos. 4—8 filed a joint written 
statement denying that the plaintiff or her sisters were the heirs 
and stating that they themselves were the owners of the property. 
They claimed that .they had succeeded to the property as the 
heirs for Dharam Das, who had died before the Act. came into 
force, and the Act having no retrospective effect did not apply 
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Six issues were framed, of which the following alone is now 
material: Whether the plaintiff and defendants 1—3 or 
defendants 4—6 are the heirs of Dharam Das. 


Before the Trial Judge it was admitted that succession to 
the properties in question opened on the death of Chaman Devi. 
On the 10th January, 1938, the learned Trial Judge delivered 
judgment, holding that Dharam Das was the last owner of the 
properties in suit and that the Full Bench decision, Rajpali 
Kunwar v. Sarju Rai (1) applied to the case, consequently the 
Act applied and the sisters of Dharam Das were the owners of 
the property in preference to the contesting defendants. He 
decreed the plaintiff’s claim for partition, and ordered that the 
three sisters of the plaintiff, defendants 1—3, should also get 
their respective shares on the payment of the necessary Court fee. 
The suit was thus decreed with costs, and a decree dated the 
10th January, 1938, was accordingly drawn up. From the said 
decree, defendants 4, 5 and 6 (the present appellants) appealed 
to the High Court at Allahabad. Pending the disposal of the 
appeal, Mst. Raji died, and on the 15th October, 1939, the present 
appellants were brought on the record as her legal heirs. The 
only point raised in that appeal related to the application of the 
Act to the present case. On the 29th August, 1941, the High 
Court delivered judgment, holding that the suit was cévered by 
the full Bench decision, Rajpali Kunwar v. Sarju Rai (1), and 
that there were Full Bench decisions of several of the other High 
Courts to the same effect. The appeal was accordingly dismissed, 
with costs. A decree followed on the 29th August, 1941. From 
this decree the appellants have appealed to. His Majesty in 
Council. 


On the question at issue in this case relating to the applica- 
tion of the Act to the present case, there is, as the High Court 
judgment observes, a series of Full Bench decisions of Indian 
High Courts covering this exact point. These have been 
reviewed in the judgment of the learned Chief Justice of the 
Allahabad High Court in the case of Rajpali Kunwar v. Sarju 
Rai (1). It is therefore unnecessary for their Lordships to go 
over the same ground again. It will be sufficient to observe that 
their Lordships are in complete agreement with the views of the 


- learned Chief Justice in that case, that, during-the lifetime of the 


widow, the reversioners in Hindu law have no vested interest 
1) (1936) LL.R. 58 All. 1041. 
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‘in the ‘estate, but have a mere spes successionis or a chance of 
succession, which is a purely contingent right which may or may 
not accrue, that the succession would not open out until the 
widow died, and that the person who would be the next rever- 
sioner at that time would succeed to the estate and the alteration 


in the rule of the Hindu law brought about by the Act would’ 


then ‘be in full force. - 

In the argunient before their Lordships reliance was placed 
upon the words “dying intestate” in the Act as connoting the 
future tense, but their Lordships agree with the view of the 
Lahore High Court in the case Shrimati Shakuntla Devi v. 
Kaushalya Devi (1) that the words are a mere description of the 
status of the deceased and have no reference, and are not 
intended to have any reference, to the time of the death of a 
Hindu male. The expression merely means “in the case of 
intestacy of a Hindu male.” To place this interpretation on the 
Act is not to give a retrospective effect to its provisions, the 
material point of time being the date when the succession opens, 
namely, the death of the widow. 

On the position of reversioners in Hindu law opinions have 
been expressed by this Board from time to time, with which the 
views of the learned Chief Justice in the case of Rajpali Kunwar 
v. Sarju Rai (2), mentioned above, are in agreement. It was 
said, for instance, that, until the termination of the widow’s 
estate, it is impossible to say who are the persons who will be 
entitled to succeed as heirs to her husband, Katama Natchiar v. 
Rajah of Shiva Gunga (3). The succession does not open to the 
heirs of the husband until the termination of the widow’s estate. 
Upon its termination the property descends to those who would 
have been the heirs of the husband if he had lived up to, and 
died at the moment of, her death: Moniram Kolita v. Kerry 
Kolitany (4). 

There-is no vesting as at the date of the husband's death, 
and it follows that the questions of who is the nearest reversionary 
heir or what is the class of reversionary heirs, fall to be settled 
at the date of the expiry of the ownership for life or lives, 
Janaki Ammal v. Narayanasami Aiyer (5). The death of a 
Hindu female owner Opens the inheritance to the reversioners. 
and the one most nearly related at the time to the last full owner 


(1) (1985) LL.R. 17 Lab. 356, $87. (2) (1938) LL.R. 58 All. 1041. 
7 (1863) 9 Moo. L.A. 539, 604. TAN TARGET aa eee te 
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becomes entitled to possession. In her lifetime, however, the 
reversionary right is a mere possibility, or spes successionis, but 


_ this possibility is common to them all, for it cannot be predicated 


who would be the nearest reversioner at the time of he: death. 
The Indian law, however, permits the institution of suits in 
the lifetime of the female owner to remove a common apprehended 
injury to the interests of all the reversioners, presumptive “*knd- 
contingent alike, Venkatanarayana Pillai vy. Subbammal (1). 
The reversioner’s rights during the lifetime of the female heir 
are merely of a protective character and nothing more, and 
whenever action is taken by the presumptive reversioner, it is in a 
representative capacity and on behalf of all the reversioners, and 
not on the footing that the person taking the action is in fact the 
next reversioner at the date of the suit. The decisions of Indian 
High Courts, on which the High Court has relied in this case, 
proceed on these principles and cover the precise point raised in 
this appeal. : 


For these reasons, their Lordships are of opinion. that the 
judgment appealed from is right and ought to be affirm ed, and this 
appeal ought to be dismissed with costs, and they will humbly 
advise His Majesty accordingly. 

Solicitors for appellants: Hy. S. L. Polak & Co. 

Solicitors for respondents Nos. 1, 8 and 4: T. L. Wilson & 
Co. 


PRIVY COUNCIL ; 
DAN KUER v. SARLA DEVI* 


[On Appeal from the High Court at Allahabad] 

Hindu. law—Partition award—Charge for maintenance—Sale of property 
charged—Notice of charge and of circumstances of family—Charge a 
subsisting burden—Family debts and maintenance-—Precedence—Rule 
of Hindu law—Family arrangement contract—Third party benefi- 
ciary’s right to sue—Transfer of Property Act (IV af 1882), section 39 
(as before the Amending Act of 1929). 


Where it was established that the predecessor in title of the appellant, 
when he took a mortgage in 1921 of certain property belonging to the 
respondent’s husband, which he purchased later in the same year, had 
notice that the property was subject, under a registered partition award, 





-. "Present: Lord Susonps, Mr. M. R. JAYAKAR ard Sir JOHN BEAUMONT. 
(1) (1915) LL.R. 38 Mad. “406, 410; L-R. 42 IA. 125, 128, 129. 
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to a charge for maintenance in favour of thé respondent, and was also 
aware that the property mortgaged and sold to him, the proceeds of which 
were used to pay debts of the respondent’s husband, was all that was 
available for the payment of maintenance, held, on a claim brought in 
1933 by the respondent, after the death of her husband, against the 

“appellant for arrears of maintenance, that the property in the hands of 
the appellant was subject to the charge for maintenance. Dictum of West, 
J. in Lakshman Ramchandra Joshi v. Satyabhamabai (1), approved, where 
it was said that “ the knowledge of collateral rights [created by agreement, 
in equity] frequently qualifies those acquired by a purchaser .. . [The 
widow's right to maintenance] is a right maintainable against the holders 
of the ancestral estate in virtue of their holding, no less through the ope- 
ration of the law than if it had been created by agreement; and so, when 
the sale prevents its being otherwise satisfied, it accompanies the pro- 
perty, as a burden annexed to it, into the hands of a vendee with notice 
that it subsists.” 


The true rule of Hindu law is that where neither the obligation to 
pay the debts binding on the family nor the obligation to provide 
maintenance to the widows has taken the form of a charge on the family 
property the former obligation will have precedence, but if either o: 
those two obligations assumes the shape of a charge it woul.l take pr2- 
cedence over the othcr. 


Lakshman Ramchandra Joshi v. Satyabhamabai (1), Soorja Koer v. 
Nath Buksh Singh (2), Somasundaram Chetty v. Unnamalai Ammal (3), 
and Kuloda Prosad Chatterjee v. Jageshar Koer (4), referred to, 


Even assuming that the unamended section 39 of the Transfer 0 
Property Act, 1882, which was in operation in 1921—the date of the parti- 
tion award—and under which the transfereé must be proved to have had 
notice of the intention to defeat the right to receive maintenance, was 
applicable to this case, the facts that the appellant's’ predecessor in title 
was aware that the property was all that was available for the payment of 
mintenance, and of the circumstances of the family, would make the trans- 
fer subject to the right of maintenance. 


Bhagat Ram v. Mst. Sahib Devi (5), and Syed Abu Mahomed v. 
Saraswati (6), applied. 


Where a contract is intended to secure a benefit to a third party as a 
beneficiary under a family arrangement, he may sue in his own right to 
enforce it: Khwaja Muhammad Khan v. Husaini Begam (7). 


Decree of the High Court affirmed. 


Appeal (No. 40 of 1945) from a judgment and decree of the 
High Court (March 12, 1942), which reversed a judgment and 


Q) (1877) LL.R. 2 Bom. 491 (517-18). ; {ise LL.R. 11 Cal, 102. 
(3) (1920) LL.R. 43 Mad. 808. & 1899) LL.R. 27 Cal. 194. 
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decree of the Court of the Additional Subordinate Judge of 
Etah (July 31, 1935). 

This appeal arose out of a suit brought by the respondent 
against the appellant to recover Rs.10,800 as arrears of maintenance 
allowance alleged to have been granted to the respondent under 
an arbitration award. The main questions were whether the 
award created a valid charge for the maintenance in favour of 
the respondent on ‘eertain property belonging to her husband, 
and whether the purchaser of the property had notice of the 
charge. ° . . . 

The facts appear from the judgment of the Judicial Com- 
mittee. 

Casswell, K. C. and Umrigar for the appellant: There are 
two main questions, (a) whether in fact there was a valid charge 
created by the partition award—whether the arbitrators in 
charging the property with maintenance were acting ultra vires; 
and (b) whether the appellant's husband took the property bona 
fide and without notice, actual or constructive, of the alleged 
charge. As t6 (a), the respondent was a party to the arbitration, 
not in her own interest, but as guardian only, on behalf of her 
minor sans; her personal interests were not included in the 
cerms of reference and the arbitrators, in purporting to make 
provision for her maintenance, were acting in excess of their 
powers. Under Hindu law the right of the wife to maintenance 
is purely personal: Appibai v. Khimji Cooverji (1). The 
alleged charge was not created either by act of the parties--the 


-respondent not being a party to the award in her personal 


- capacity—or by operation of law within the meaning of section 


100 of the Transfer of Property Act, which provides that “where 
immovable property of one person is by act.of parties or opera- 
tion of law made security for the payment of money to another 
. the latter person is said to have a charge on the property. . .” 
further, on a proper construction of the award, a dispute 
between the respondent and her husband and a cessation of 
their living together was a condition precedent to the res- 
pondent’s right to.recover maintenance, and there are concurrent 
findings of fact that that condition was never fulfilled; she could 
only get maintenance when she separated from her husband. 


Whether the appellant’s husband had notice of the charge 
in favour of the respondent is a question of fact. He had no 
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such notice at any material time, and was a transferee of the 
Property in good faith and for valuable consideration; he had 
not been guilty of any negligence. Further, by clause 3 of the 
mortgage, the respondent’s husband covenanted that the property 
mortgaged was free from all liabilities. Registration is not 


constructive notice: Tilakdhari Lal vy. Khedan Lal (. 


Reference was also made, on constructive notice, to Mulla’s 
‘Transfer of Property Act, Ist ed., p. 22, para. 22. Even, how- 
ever, if the appellant’s husband had notice of the charge it would 
not defeat his right to get the property unencumbered, for by 
section 39 of the Transfer of Property Act, 1882, as that section 
stood in 1921, when the award was made, the charge could not 
be enforced against the transferee—the appellant’s husband or 
his successor in title, the appellant—unless it was proved that 
the transfer was made with the intention of defeating the 
Tespondent’s right to receive maintenance. Such intention was 
not pleaded, and no evidence was adduced «in proof of it: 
Lakshman Ramchandra Joshi v. Satyabhamabai_(2); Soorja Koer 
v. Nath Buksh Singh (8)s Lastly, under Hindu Jaw debts 
‘contracted for the benefit of the family take precedence over a 
widow’s claim for maintenance: (Lakshman Ramchandra Joshi’s 
case (2), and if thé family property is alienated for the discharge 
of debts binding on the family, as was the case here, the right 
of the alienee overrides that of the widow, even if he had notice 
of her claim for maintenance. Here the property wag sold to 
satisfy the debts of the respondent’s husband, which take 
precedence over any right of the respondent + to maintenance. 


In Somasundaram Chetty v. Unnamalai Ammal (4) the charge. 


was created by a decree of the Court. In any case, there is 
nothing in the award to show that the respondent is entitled to 
maintenance after the death of her husband. 


Rewcastle, K. C. and Ralph Parikh for the respondent: On 
construction the partition award created a valid ‘charge for 
maintenance in favour of the respondent; thé terms of the award 
expressly state “subject to a charge for , maintenance.” The 
appellant's husband had notice of the chargé when he executed 
the mortgage and sale deed in 1921. He then knew of the award, 
which was the root of the mortgage transaction, and in those 

(1) (1920) LL.R. 48 Cal. 1; LR. 47 LA. (2) (1877y LL-R. 2 Bom. 494, + 
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circumstances nothing could have been more negligent than not 
to have examined the terms of the award. Actual notice of a 
deed is constructive notice of its contents. Section 3 of the 
Transfer of Property Act applies to this case when it provides 
that “a person“is said to have notice of a fact when he actually 
knows that fact, or when, but for wilful abstention from an 
inquiry or search which he ought to have made . . . he would 
have known it . . .”. A correct statement of the law as to “wilful 
abstention” appears in Mulla’s Transfer.of Property Act, Ist 
ed., p. 24. This is a clear case of constructive notice. Kuloda 
Prosad Chatterjee v. Jageshar Koer (1), which also deals with 
constructive notice, is on all fours with the present case. ‘The 
appellant's husband got the property with notice of the charge, 
and there was a general charge for maintenance which was not 
postponed to anything. Section 39 of the Transfer of Property 
Act has no force for the present purpose——the “right” to receive 


. maintenance does not include “charge”. The appellant succeeded 


to the property as the widow of her husband and is liable to pay 
maintenance to the respondent. eee ‘ 


Casswell, K. C. replied. 
The judgment Sf their Lordships was delivered by Mr 


_M. R. Jayagar, 


This is an appeal from a judgment and decree of the High. 
Court: of Judicature at Allahabad, dated 12th March. 1942, 
which reversed a judgment and decree of the Court of the 
Additional Subordinate Judge of Etah, dated 31st July, 1935. 


“The main questions to be, determined in this appeal are: 
% a 


(1) Whether a registered partition award, dated 8th 
January, 1921, created a valid charge in favour of the 
respondent, Sarla Devi, on the property (the two villages 
of Qazipur and Mai) allotted to her husband Nidhan 
Singh; and 

(2) whether Drigpal Singh, the predecessor in title of 
the appellant, Dan Kuer, had notice (actual or constructive) 
of the said award and charge, when he took a usufructuary 
mortgage of the said two villages on the following day, 9th 
January, 1921, wherein a reference was made to the said 
award. ; 
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The pedigree of the family, so fan. as it is material to the case. 
is as follows: 
RAJA LACHMAN SINGH, - 
! 





| 
Kanhhiya (1) -Mst, Kanebai =Drigpal Singh 











Kunwar=(2) Mat. Champa, 
3) Mst, Dan Kuer, 
Appellant. 
| 
| | Vers 
Daughter Deighiors » Nidhen Taken Singh Jaswant Lokendra 

brother of ingh == Singh Singh 

Rajendra Mst. Sarla Devi, doughter= 

Bahadur Respondent Rajendra Bahadur 

| Singh, D, W. 
; . 

Ranseb Indar Partab Reghu Thder Partab 


The family was subject to the Mitakshara law of the Benares 
school. It had considerable property. After the death in 1911 
of Kanhaiya, Nidhan Singh and his three brothers effected, 
about 1912, a partition of their joint family property and 
separated. After the partition, Nidhan Singh, without any 
lawful family necessity, improperly contracted debts. He became 
a spendthrift. His wife, the respondent, who is a purdanashin 
lady, objected, on’ behalf of herself and her two minor sons, to 
this extravagant behaviour of “her husband. She therefore 
consulted Drigpal Singh (who was related to the family and was 
a well-wisher), and also her brothers-in-law, about securing a 
partition between her husband and two sons. The object was to 
save some of the joint family property from liability to satisfy the 
debts of Nidhan Singh and to safeguard the interests of her sons 
and of herself. Drigpal Singh, she affirms, advised a partition 
and told her he would get her a maintenance allowance of Rs.75 
per month set apart for her in the partition deed. Five 
arbitrators, including the three brothers ae Nidhan Singh, made 
a partition award dated 8th January, 1921. By it, Nidhan 
Singh was‘ allotted the two villages mentioned above, and the 
shares of the two minor sons were separated from the share of 
Nidhan Singh. The relevant part of the award, the construction 
and the legal effect of which are involved in aid appeal, is in 
the following terms: : “ x 

“We allot the property mentioned in List A specified below, to 
Kunwar Nidhan Singh, which shall remain in his possession subject 


to a charge for maintenance of Mst. Sarla Devi {the respondent]; and 
Se Sr a et | ee ee, eee Yee: ae ee a 
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live together, the charge for maintenance thereon will be at the 
rate of Rs.75 a month, thé amount fixed by us.” 

On the following day, 9th January, 1921, Nidhan Singh 
borrowed Rs.40,000 from Drigpal Singh, on the security of the 
said two villages, and executed a usufructuary mortgage deed, 
in which the property was expressed to be free from all liabilities, 
and the arbitration award was expressly mentioned. On 5th 
August, 1921, Nidhan Singh sold the mortgaged villages to 
Drigpal Singh for Rs.30,000. In or ahout 1923, the Court 
appointed the respondent the guardian of her minor sons. About 
1925, Drigpal Singh died, leaving him surviving his third wife, 
the appellant. About 1928, Nidhan Singh died, leaving him 
surviving a widow, the respondent, and two sons. 

On’ 9th January, 1933, the respondent filed the present suit 
in the Court of the Additional Subordinate Judge of Etah against 
the appellant. In her plaint, after setting out the facts stated 
above, she alleged that the property was given to Nidhan Singh 
charged with her maintenance, and that after the award Nidhan 
Singh had mortgaged the property to Drigpal Singh and then 
sold it to him. Drigpal Singh took the property subject to the 
maintenance charge, and on his death the appellant succeeded 


’ to the property subject to the same charge, but, in spite of 


.Tepeated demands, the appellant had refused to pay the 


maintenance, with the result that a suit had to be brought for 
the recovery of Rs.10,800, the amount of maintenance for 


*, ewelve years from 8th January, 192] (the date of the ‘award) to 


the date of the suit. She prayed that a decree might be passed 
ig, her favour. 

_On 20th March, 1933, the appellant filed a written statement 
stating, among other things, that no charge had been created as 
alleged in the plaint, that at the time of the mortgage and sale 
Drigpal Singh had no notice of the partition or arbitration 
award; that he had taken the property on the understanding that 
it was free from all liabilities; that the charge for the maintenance 
allowance was mentioned in the award deed as the result of a 
conspiracy and fraud committed against Drigpal Singh, in which 
the respondent, the members of the faniily and their sérvants 
had joined, and that the respondent was not entitled to any 
maintenance either during the period when her husband was 


alive or thereafter. 
MM nn tte tte S cyte ele Meats hd eee Nip n itudhieg” «sheen lana 
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recording oral and documentary evidence, he held on the first 
of the said two questions that the 4ward*was valid in other 
respects but the portion thereof relating tg the maintenance of 
the respondent was invalid and unenforceable; the respondent 
‘was not a party to the reference to arbitration, and the arbitrators 
had no power to adjudicate on her right of maintenance and 
make it a charge on the property; a trick had: been played on 
Drigpal Singh by making the said provision in the award out 
of the property mortgaged to him. He further held that the 
charge was a conditidnal one, that such a charge could be 
conditionally created, the condition being that she should fall 
out with her husband and they should cease to live together. 


1946 


Dén Kuer 


2 
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On the second of the said questions he held that ‘Drigpal Singh — 


was not aware of the maintenance charge on the mortgaged 
property, that it had not been brought to his notice, it was 
entered surreptitiously in the award behind his back with some 
ulterior motive, there was an active concealment of, the charge 
from him and he, having purchased the property for a good 
consideration without notice of the charge, took the property 
free from it. On these grounds he dismissed the suit with costs. 
A decree, dated 31st July, 1935, was accordingly drawn up. — ~ 

From this decree the respondent appealed to the High Court 
of Judicature at Allahabad. On 12th March, 1942, the High 
Court (ALLsop and VERMA, JJ.) delivered judgment. They held 
that upon a proper construction of the award a charge had been 
created by it from the time of partition, that the charge was not 
conditional and there was no question of any condition having 
to be satisfied. They further held that the award definitely 
mentioned the charge and was also mentioned in the mortgage 
deed, and Drigpal Singh had been conversant with” the whole 
arrangement, that he had not been deceived about the conditions 
of the partition, and that the appellant, as the representative-in- 
interest of Drigpal Singh, could not avoid the consequences: of 
the charge on the allegation that Drigpal Singh was-a transferee 
without notice of the charge, and that he was in no better position 
when he later bought the property. ‘They therefore allowed the 
appeal and decreed the suit with costs in both Courts. A decree, 
dated 12th May, 1942, was accordingly drawn up. 

From this decree the appellant has appealed to His Majesty 
in Council. Sake: ; 

On the two main questions set. out above. their Lordships 
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sae High Court has arrived at. On the first of the said two questions, 

viz., whether the award created a valid charge in favour of the 

respondent on the.property (the two villages of Qazipur and 
Mai) allotted to Nidhan Singh, the terms of the award clearly 

- charged the property allotted to Nidhan Singh. Nothing could 
be clearer than the words in the award: “We allot the property 
mentioned in List A specified below, to Kunwar Nidhan Singh, 
which shall remain in his possession subject to a charge for 
maintenance of Musammat Sdarla Devi.” 


Den Kuer 
_ Basle Devi 


On the second question, whether Drigpal Singh, the predeces- 

sor in title of the appellant, had notice of the said award and 
charge when he took the mortgage on the following day, the 
circumstances which led to the award are mentioned in it. 
From them and the other evidence in the case it clearly appears, 
-as the High Court judgment points out, that after the partition 
Nidhan Singh led a life of great extravagance and got involved 
in debt. The result was that the respondent sought the assistance 
of his brothers and other well-wishers of the family (including 
‘ Drigpal Singh) and obtained the partition between him and her 
two sons, who were minors at the time. The arbitration award 
; was drawn up, signed and registered on 8th January, 1921. 
The arbitrators who made the award were no strangers, but 
were the three brothers of Nidhan Singh and two other gentlemen 
apparently well known to the family, the last of whom was a 
Deputy Collector. The arbitrators say in the award that they 
“had been approached by the respondent to effect the partition 
because of her husband's extravagance, and that they thought it 
proper to accede to her request in spite of her husband's objec- 
tion, because the latter had admitted that he could not act 
cautiously in spending money and because they knew from 
personal knowledge and enquiries that he had been extremely 
extravagant. The result was that they gllgtted the property 
to Nidhan Singh and other property to the minor sons, and they 
charged the property allotted to the husband with’the maintenance 
of the respondent. On the next day, 9th January, Nidhan 
Singh executed a deed of usufructuary mortgage of the whole 
property allotted to him in favows gf “Drigpal Singh, and the 
deed was registered on 10th January, afd on 3rd August, 1921, 
he sold the equity of redemption to Drigpal Singh. This is the 
substance of the story evidenced by the award and other evidence. 
It is clear to their Lordships from thesé circumstances, and 
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also the evidence of Todar Singh, the general attorney of Drigpal 
Singh, and the main evidence produced on behalf of the 
appellant, that Drigpal Singh figured in the transaction from 
the beginning, being regarded as one of the well-wishers of the 
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family, and that he knew full well what was happening. Todar - 


Singh had to admit, in spite of his strong leaning in the appellant’ 
favour, that the respondent requested Drigpal Singh to agree 
to advance a loan to Nidhan Singh as the latter was heavily 
indebted. Drigpal Singh’s wife supported her request. Nidhan 
Singh’s wife then pressed him, adding that her children were 
going to be ruined. Thereupon, Drigpal Singh said he would 
look into the papers and then Bive a definite reply. Drigpal 
Singh came out and.had a talk with Nidhan Singh: and, gthers 
on the proposal of advancing a loan. Nidhan Singh and others 


requested him to take a usufructuary mortgage of the pluperty, 
‘and Drigpal Singh agreed. Gopi Chand, the general attorney. 


ot Nidhan Singh, showed papers to Drigpal Singh then and there. 
Nidhan Singh and all those who were present there had informed 
Drigpal Singh that a partition between Nidhan Singh ard his 
sons had already taken place and that the villages sought to be 


mortgaged were allotted to the share of Nidhan Singh. This is. . 


a clear statement of what happened, drawn out of the mouth 
of a partisan witness in favour of the appellant. This is apart 
from the circumstance that the effect of the partition and the 
charge are expressly mentioned in clear terms in the award and 


in the deed of mortgage which Drigpal Singh took on the very2*- ~ 


next day after the award. Similarly, the sale deed, which 
followed a few days later, also states that the property which was 
the subject-matter of the sale was allotted to the share of the 
mortgagor under the arbitration award dated and registered on 
8th January, 1921.” It is further to be noted that the mortgage 
amount of Rs.40,000 was not paid into the hands of Nidhan 
Singh but was, under covenant 1 of the mortgage deed, to remain 
with the mortgagee foy payment to the creditors and for meeting 
other. necessities, which fact, clearly supports the conclusion that 
Drigpal Singh was on terms of trust and confidenée with the 
family, including the réspondent, who was a purdanashin lady. 
It is true that in covenant 8 of the mortgage deed the property 
was conveyed free fram™all liabilities. That clause appears to 
be a distant imitation of the cavenants usually found in an 
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nature of this clause cannot override the conclusion suggested 
by the other terms of the mortgage and the facts in evidence in 
this case. Their Lordships have therefore no difficulty in 
coming to the conclusion, as the High Court has done, that 
Drigpal Singh was conversant with the whole arrangement 
leading to the partition, award and the charge on the property. 
In this view of the case it would seem unnecessary to go into the 
questions argued before their Lordships about constructive notice 
or the effect of registration arising under the provisions of section 
3 of the Transfer of Property Act. 


An argument “was addressed to their Lordships based upon 
the fact that section 39 of the Transfer of Property “Act which 
was in operation in 1921, the year of the award, mortgage and 
sale, was different in terms from the present section introduced 
by the Amending Act of 1929. Under the unamended section, 
it is argued, the transferee must be proved to have had notice 
of the intention of defeating the right to receive mainténance, 
and mere notice of the right to receive maintenance would not 
be enough. But in this connection two circumstances have to 
be noted: (1) that the amended section, under which notice of 


the right to receive maintenance would be enough, was in opera- 


tion at the date of the suit, 9th January, 1933; and (2) assuming 
that the present case is governed by the unamended section, it 
has been held by High Courts in India, in cases arising under’- 
that sectiqp, that if the property left by the husband was limited, 


‘or the transfer to the purchaser was of all the property which was 


available for the payment of the maintenance, and if the purchaser 
was proved to be aware of the circumstances of the family, the 
transfer would be subject to the widow’s right of maintenance. 
See Bhagat Ram v, Sahib Devi (1) and Abu Mohammad v. 
Saraswati (2). In the latter case, the intention to defeat the 
widow’s right of maintenance, which the unamended section 89 
of the Transfer of Property Act requires ‘to. be proved, was 
gathered from the fact that all the propertyavailable for satisfying 
the maintenance claim of the widow (excepting a small hut) had 
been transferred to the purchaser. 


From a perusal of the material. documents it is clear that in 
the present case the two properties which were made the subject- 
matter of the charge by the award were the identical properties 
which were the subject- “matter, of thre mortgage and the later sale 


SS PE se 


ALL. ALLAHABAD SERIES 767 


deed. This will appear clearly on a comparison of the details 
of the property mentioned in List A to the award and the details 
of property annexed to the mortgage deed, and mentioned in 
the body of the sale deed. The mortgage and the sale therefore 
related to all the property which was available for the payment 
of maintenance, and if the purchaser was aware of this fact and 
of the circumstances of the family, it would be fair to hold that 
the wansfer would be subject to the widow’s right of maintenance. 


Their Lordships’ attention was ifvited to the case of Lakshman 
Ramchandra Joshi v. Satyabhamabai (1), and on the authority of 


that ruling it was argued that the debts which were paid cut’ 


of the morigage amount and the proceeds of the said sale, being 
the debts of the family legally recoverable from the father’s share, 
the purchaser for value would not be bound by the widow’s 
claim or maintenance. In this connection it is to be noted, 
however, that, as pointed out by Westropr, C.J. the decree 
for maintenance in the case before him was a personal decree 
against the person liable for the maintenance, and not against 
the ancestral estate, nor was any charge created on the family 
property. Another circumstance was that the money paid by 
the purchaser in that case was utilised for satisfying the claim of 
the widow under the maintenance decree and the costs of the 
suit payable to her. The case is therefore distinguishable from 
the present one. But, apart from this circumstance, the judg- 
ment of West, J., whose dissertations on. Hindy law Myst always 
command great esteem, contains an exposition of the law on this 
point, and the case is therefore rightly regarded as a leading 
authority on the question. In the course of his judgment that 
learned Judge quotes with approval the remarks of PHEAR J. 
in Srimati Bhagabati v. Kanailal Mitter (2) that “as against one 
who has taken the property as heir, the widow has a right to 
have a proper sum for her maintenance ascertained and made 
a charge on the property in his hands. She may also, doubtless, 
follow the property for.this purpose into the. hands of anyone 
who takes it as a volunteer, or with notice of her having set up 
a Claim for maintenance against the “heir” and that “when the 
Property passes into the hands of a bona fide purchaser without 
notice, it cannot be affected by anything short of an already 
existing proprietary right; it cannot be subject to that which is 
not already a specific charge, or which does not contain all the 
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elements necessary for its ripening into a specific charge” ee 
Tn Ruse - “what was purchased. . .with knowledge of a right which 
Gnas would thus be prejudiced, is liable to her Claim from the first 
To explain the necessity of the widow making her maintenarce 
a charge on the family property, it was stated that in the case 
of a widow of an ordinary co-parcener, as against the surviving 
members of the joint family, her claim, being strictly limited to 
maintenance only, regulated by the circumstances of the joint 
family, it appears that, although she may have her maintenance 
made a charge on the property yet, if she’ should retain from 
that course, she leaves to the co-parceners an unlimited estate 
to deal with at their discretion. The principle of this rule was 
stated in the following words: 

“The knowledge of collateral rights [created by agreement, in 
equity] frequently qualifies those acquired by a purchaser . . . [The 
widow’s right to maintenance] is a right maintainable against the 
holders of the ancestral estate in virtue of their holding, no less 
through the operation of the law than if it had been created by 
agreement; and so, when the sale prevents its being otherwise satis- 
fied, it accompanies the property, as a burden annéxed to it, into 
the hands of a vendee with notice that it subsists.” 

Their Lordships are in complete agreement with this view 
of the law. 

The other case, Soorja Koer v. Nath Buksh Singh (1), to 
which their Lordships’ attention was invited, was likewise a, case. 
where a decree for maintenance was a mere personal decree, no 
charge was cteated on the property, and further, the purchaser 
purchased the property at an auction sale in execution of the 
widow's decree for maintenance and the purchase money was 
utilised for providing maintenance to her. 

The true rule of Hindu law in such matters would appear 
to be as follows: ; 

Two. obligations confront a joint Hindu family. The 
obligation to pay the debts (for instance, of the father) binding 
on the family; and the moral obligation to provide maintenance 
to the widows of the family. The latter obligation would, under 
cettain circumstances, ripen into a legal obligation, as, for 
instance, when a charge is created on specific property of the 
family either by agreement or a decree of the Court; that, so 
long as neither of these two obligations has taken the form of 
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a charge on the family property, the obligation to pay the binding 
debts will have precedence (as, for instance, in the course of the 
administration of the estate) over mere claims of a female 
tiember’s maintenance; but, if either of these two obligations 
assumes the shape of a charge, it would take precedence over the 
other. This rule of Hindu law is thus in accord with the principle 
underlying section 39 of the Transfer of Property Act. (See 
Somasundaram Chetty vy. Unnamalai Ammal (3). 


. The:present case is in the line of cases of which Kuloda 
Prosad Chatterjee vy. Jageshar Koer (2) is a good illustration, the 
only difference being that in that case the charge was created by 
a compromise decree in favour-of the widow. It was also a case 
under the unamended section 39 of the Transfer of Property Act. 
The properties were later transferred by mortgage by the party 
affected by the charge. The widow proceeded in execution ot 
the maintenance decree for maintenance money due subsequently 
to the transfer.’ It was argued that, having regard to the provi- 
sions of section 39 of the Transfer of Property Act as it stood 
then, the charge created in favour of the widow under the previous 
compromise decree could not affect the interest of the purchasers 
because they were persons who took the property without notice 
of the right of maintenance in the widow. It was held that, 
apart from section 39, the decree created a charge on the property 


‘for the maintenance of the widow; -the purchaser subsequently, 


took a mortgage of the property from the party against whom the 
decree was passed. He is, therefore, bound in the same, manner 
as the mortgagor was bound by it. The decision was also. rested 
on another ground, that the plaintiffs could hardly be said to 
be transferees without notice of the right of maintenance in the 
widow because it did not appear that before they took the mort- 
gage they made any enquiry as to the right of the widow. or 
whether any charge existed upon the property in question. 


It was further argued that the widow, being a stranger to the 
contract embodied in the award, cannot sue to enforce it; but 
it is too late, in their Lordships’ opinion, to doubt the rule which 
has prevailed in India that where a contract is'intended to secure 
a benefit to a third party as a beneficiary under a family arrange- 
ment, he may sue in his own right to enforce it. - ‘This seems to 
be the principle underlying the decision of this Board in Khawaja 
(1) (1920) LL.R. 48 Mad. 800. (2) (1899) LL.R. 27 Cal. 194, 
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Muhammad Khan v. Husaini Begam (1). In that case, their 
Lordships declined to apply the common law doctrine laid down 
in Tweddle v. Atkinson: (2) to agreements and arrangements 
entered into in connection with marriages amongst communities 
in India like Muslims. This ruling has since been followed in 
India in many cases, where provision is made for the maintenance 
of the female members of a Hindu family’on a partition of the 
joint family property between the male members. : 

Their Lordships agree with the decision of the High Court 
that on a proper interpretation of the terms of the award the 
charge was created from the date of the award. The reference 
to the exact rate of maintenance, ‘viz. Rs.75 per month, being 
of no importance while the widow lived with her husband, 
would come into operation only after the husband and wife had 
ceased to live together. This part of the clause, therefore, would 
be operative only after that event had happened, though the 
charge itself would commence to operate from’ the date ot the 
award. The charge was not, therefore, conditional upon the 
widow living apart from her husband. 


Their Lordships likewise agree with the conclusion of the 
High Court that there is no reliable evidence to sypport the ' 
contention that there was a conspiracy to defraud Drigpal Singh, 
and that the evidence produced is of very little value. Three 
of the arbitrators, as is stated above, were the brothers of the 
husband, and another arbitrator was a person occupying the 
responsible position of a Deputy Collector. ts 


As regards the period for which the maintenance allowance 
was due, both courts agree in finding that the respondent lived 


_ with her husband till the time of his death in 1928, and that 


she received her maintenance till that period, though it is not 
clear, as the High Court judgment points out, “whether such: 
maintenance was not paid from the propety of the minor sons. 
Having regard to the fact, however, that she received her: 
maintenance up to that date and that she brought the suit long 
after the death of the husband, their Lordships think it would 
be inequitable to.decree maintenance to her for the entire period 
beginning with the date ofthe award. The plaintiff did not 
«prove her case that she lived. apart from her husband. On the 
contrary, the. evidence shows that she ‘lived with ‘her husband 
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_and was not without receiving her maintenance. The decision 1046 
of the High Court does not decide this point. It will, therefore 
be necessary to send the case back to the High Court for the 
Purpose of determining from what date after her husband’s 
death she is entitled to maintenance, and at what rate. In 
considering this question the Court may have regard to the fact 
that the arbitrators, who apparently knew the circumstances of 
the family, its needs and requirements and also the value of its 
assets, fixed-Rs.75 per month as proper maintenance. 

Subject to what is stated above, their Lordships are of opinion 
that the decision’of the High Court is correct, and they will 
humbly advise His Majesty that this appeal be dismissed. The 
appellant must pay two-thirds of the respondent’s costs of this 
appeal. : 

Solicitors for appellant: Douglas Grant & Dold 

Solicitors for respondent: T. L. Willson & Co. 
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FULL BENCH ~ 


Before Justice Sir Henry Braund, Mr. Justice Hamilton and 
Mr. Justice Pathak 


SRI THAKUR DWARKADHISH]I MAHARAJ (DEcREE-HOLDER) v oe sb 
BIPTI anv orners (JupcMEnT-peBrors)* January, 


—— 
Stayed Arrears of Rent (Remission), Act (Local Act XVIII Of 1939), section 
3—Stay of Proceedings Revenues Courts Act (Local Act I V of 1937)— 
Stay of proceedings (Revenue Courts) (Amendment) Act (Local Act 
VI of 1987), section 2—The words “applications for the recovery of 
arrears of rent” explained: 


On the true construction of section 3 of the U. P. Stayed Arrears of 
Rent (Remission) Act, 1989, an application made in execution to enforce 
a decree obtained in respect F arrears of rent is an “application for the 
recovery of arrears of rent” which, if made during the period in which the 
U. P. Stay of Proceedings (Revenue Courts) Act; 1987, was in force, would 
have been stayed under the provisions of that Act. ; 

Mr. Govind Das, for the appellant. 

Mr. J. Swarup, for the respondents. 

The following judgments ‘were, delivered : 


Braun, J.:——We ‘have before us as a Full Bench a question 
of law arising out of three Seconit Appeals, Nos. 493, 494 and 





*Execution Second Appeal No. 493° of 1948, from a decree 
District Judge of Agra, dated the 2th of Octeher 1049 cc. 
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1826, all of 1943. In each of these cases the facts are for the 


dust Thanzy Present purpose identical. It need only be said that in each 


“Dwarka. 
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Braund, J. 


case the plaintiff, who was a landlord, obtained a decree for 
arrears of rent against his tenant. That decree he sought to 
execute by the usual execution proceedings, and in each of the 
three cases he has been confronted with section 3 of the U. P. 
Stayed Arrears of Rent (Remission) Act, 1939 (Act XVII of, 
1939), out of which this reference arises. 

‘The actual terms of reference are these: 

“Whether, upon the true construetion of section 38 of the 
U. P. Stayed Arrears of Rent (Remission) Act, 1939 (Act XVIIT 
of 1939), read with section 2 of the U. P. Stay of Proceedings 


~ (Revenue Courts) Act, 1937 (Act IV of 1987) and section 2 of 


the U. P. Stay of Proceedings (Revenue Courts) (Amendment) 
Act, 1937, an application made in execution to enforce a decree 
obtained in respect of arrears of rent is an application for the 
recovery of arrears of rent which, if made during the period in 
which the U. P. Stay of Proceedings (Revenue Courts) Act, 1937, 
is in force, would have been stayed under the provisions of that 
‘ ‘Act.” 

‘The point is a very short one, being in effect merely whether 
the words “applications for the recovery of arrears of rent’ are 
‘wide enough to include applications to execute decrees. which 
have already been obtained in a suit claiming arrears of rent. 

Section 3 of the U. P. Stayed Arrears of Rent (Remission) Act, 
1939, appears in an Act the preamble of which is as follows : 

“Whereas it is expedient to remit arrears 'of rent the proceed- 
ings for the recovery of which have been stayed by the U. P. Stay 
of Proceedings (Revenue Courts) Act, 1937... .” 

It appears obvious that the main object of this Act was to grant 
concessions to tenants in the matter of the arrears of rent due 
from ‘them to their landlords. Although this is not a considera- 
tion that can control the actual language which the Act has used, 
it has nonetheless to be borne in mind in giving a construction 
to section 3. Recently ‘Lord ATKIN in the Privy Council in 
construing certain sections of our Agriculturists’ Relief: Act wad 
constrained to say that “«. . . the words of a remedial statute must 
be construed, so far as they reasonably admit, so as to secure that 
the relief contemplated by the statute shall not be-denied to the 
class intended to be relieved...” [Raghuraj Singh v. Har 


| Kishan Das (1)\. 
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Section 3 of the U. P. Stayed Arrears of Rent (Remission) —jg4g 
Act, 1939, (which for convenience I shall hereinafter call ‘the ail a 
Remission Act’) follows an earlier Act of 1937 called the U. P. Dwarka- 
Stay of Proceedings (Revenue Courts) Act, and it has to be want 
considered, I think, in sequence to that Act. The 1937 Act by 
section 2 provided that: “... all proceedings in suits and 
applications of the classes specified in the schedule to this Act. . . Hiaines 
shall be stayed. . .” " sae 

It has to be observed that what were stayed by the 1937 Act 
were not proceedings for the recovery of arrears of rent, but 
certain definite classes of proceedings specified in the schedule to 
the Act which itself refers to the schedules of the Agra Tenancy 
‘Act, 1926. When those are examined, it is found that the 
specified. proceedings stayed by the 1987 Act can be classified into 
five categories. The first of those categories concerned the 
recovery of arréars of rent; the second related to ejectment; the 
third to thé assessment and recovery of arrears of revenue; the 
fourth to the fixing of rent; and the fifth to the execution of 
money decrees. ‘ 

The relevance of it is this. When the U. P. Stay of 
Proceedings (Revenue Courts) Act came to an end, section 3 of 
the Remission Att was'‘enacted presumably for the purpose of 
being substituted for it. The appellants in these cases have 
rightly pointed out that, wher ‘the "Remision Act ame tb’ be 
enacted, the framers of it chosé’ by section '3 to ir “misc 
by carefully chosen words, namely, by saying’ that if is to apply’ 
to “all suits or applications for the recovery of arrears of rent. . 2” 
‘The argument goes on to point out that, since there were many 
other specified types of proceedings affected by the 1937 Act, it 
is only what can be strictly brought within the description of 
“suits or applications for the recovery of arrears of rent” that 
can be held to be still affected by section 3 of the Remissions Act. 
Put shortly, the argument is one of contrast between the breadth 
of the. 1937 Act and what is said to have been ‘the | deliberate 
exclusiveness of the language of section 3 of the Remissions Act. 

This argument is certainly attractive. Nevertheless, it does 
not, in my view, relieve us of the necessity of putting our own 
construction on the words of section 3; which are the words we 
have to deal with. There were among those classes of proceedings 
which were affected by the 1937 Act that class which related to 
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namely the types of application included in Group F3 (a), 4 


Bhat Thalear (2) and 4(3) of the fourth schedule to the Agra Tenancy Act. 
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It is clear from this that the earlier Act of 1937 contemplated 

a stay of that type of application, which is precisely the type of. 
application we have before us. It is possibly true that in 

strictness it can be said that an application to enforce a decree 

by execution is not itself an “application for the recovery of 

arrears of rent”; and again we are reminded that jt is those words 

and none other that we have to consider in section 3 of the 

Remissions Act. Bearing that in mind, nevertheless, it cannot 

be denied that an application for the execution of a decree, itself 

obtained in respect of arrears of rent, is in substance an applica- 

tion which has as its object to obtain the money which has been 

ordered by the decree to be paid, that is to say the money which 

represents the arrears of rent originally sued for. The words 

“recover” and “recovery”. are to my mind wide enough, and are . 
appropriate, to cover a case in which a man seeks to obtain for 

himself the fruits of a decree and in that way to get the arrears 

of rent which that decree represents. It is not a very long, nor: 
indeed incorrect, step to treat the execution of a decree as a 

step in the, suit itself. 1, therefore, see no necessity to apply any 

particular force to the actual words of section 3 in order to include 

within the category of “applications for the recovery of arrears 

of rent” that process which is the execution of a decree by which 

a successful plaintiff hopes to reduce to the form of cash the 

decree which is the fruit of his suit. In plain language it is a 

means of “recovering” that which he originally sued for. 

The strictly technical argument is, of course, that, the debt 
having merged in the judgment, there remain no longer any 
“arrears of rent” to be recovered. To my mind that is forcing 
a technicality too far. It is quite true that for many purposes 
a debt does merge in a judgment or in a decree and in that sense 
disappears. But it is by no means for all purposes that this 
happens, and one instance taken at random can be found in. 
such'a case as In re King and Beasley (1), in which it was held 
for thé purpose of the Bankruptcy ‘Acts in England that a 
creditor could still rely on his debt to found abankruptcy 
petition, notwithstanding that he had already contained a judg- 
ment on it. °. Oo 

Bearing in mind, therefore, that we are construing an Act. 
of a remedial character and having regard to the view of the 

(1) [1893] 1 Q.B. 189. : 
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construction of section 8 that the words can naturally enough 
bear a meaning which will permit them to include an applica- 


tion to execute a decree obtained in respect of arrears of rent,.. 


I do not feel that we can exclude from that class of application 
which is prohibited by section 3 an application by which a man 
in the- position of the plaintiff in each of these suits sceks, by 
plucking the fruits of his suit, in substance and in fact to “recover” 
the money (that is to say the arrears of rent) which constituted 
the sole cause of action on which that suit was originally brought. 

I am glad to find that ‘this has been the view which has been 
accepted by two learned single Judges of this Court and is also. 
the view which seems to have been favoured by the Oudh Chief 
Court in a Full Bench judgment in the year 1941 Hari 
Saran Das v. Dhani Ram (1). For these reasons, in my judgment, 
this reference falls to be answered by saying that, on the true 
construction of section 3 of the U. P. Stayed Arrears of Rent 
(Remission) Act, 1939, an application made in execution to 
enforce a decree obtained in respect of arrears of rent is an 
“application for the recovery of arrears of rent which, if made 
during the period in which the U. P. Stay of Proceedings (Revenue 
Courts) Act, 1937, was in force, would have been’ stayed under 
the provisions of that Act.” 

Hamixton, J.:—I agree with the view of my learned brother 
and have nothing to add. 

Patuak, J.:—I also agree with the view of my learned 
brother. 

By THE Court:—The three Second Appeals in question v.ill 
be sent back to the courts whence they came now to be heard 
in accordance with the declaration we have made above. 

The costs of this Full Bench (if any) will be costs in the 
_ respective Second Appeals. 

As regards the two other revisions shies have been before 
us today, Nos. 3 of 1942 and 63 of 1943, we understand that the 
applicant is now dead. It may be that as a result of the decision 
of this Full Bench no one may desire to press them any further. 
We, however, direct that they now be remitted, with copies of 
this judgment attached, to the original Judges or Benches which 
were dealing with them. 

(1) (1941) LL.R. 16 Luck. 448. 


1946 


8ri Thake 

Dwarka- 
dhishji 

Maharaj 


e. 
Bipti 





Braund, J; 


1046 
Aprit,.3 
a tatentnceline 


776 THE INDIAN LAW REPORTS [1946] 


APPELLATE CIVIL 
Before Justice Sir Henry Braund and Mr. Justice Hamilton 
SRI THAKUR DWARKADHISHJI MAHARAJ (DEcREE-HOLDER) v. 
BIPTI AND OTHERS (JUDGMENT-DEBTORS)* 
Stayed Arrears of Rent (Remission) Act (Local Act XVIII of 1989), section 
5—-The words “the rent payable by whom in year 1344 Fasli was more 
«. than 500 Rupees” explained. 

The meaning of the word “rent” in section 5 of the U. P. Stayed 
Arrears of Rent (Remission) Act means current rent and not the arrears 
of rent. : : 

The word “ payable” is more apt to describe , the liability - which 
arises in respect of a particular year than a liability which, arose in some 


earlier year and was merely by accident protracted into the year 1344 
Fasli. 


Held further that because an execution application involved merely 
an application for ejectment, that is to say to get the property back, it 
did not cease to be an “application . . . for the recovery of arrears of 
rent.” An execution application whatever form it takes arises out of the 
decree for rent and is an application the object of which is to recover 
that rent. This being so the application for execution is nonetheless 
an application for arrears of rent. 

Mr. Govind Das, for the Appellant. 

Mr. J. Swarup, for the, Respondents. 

Braunb, J.:—These three second appeals Nos. 493, 494 and 
1826, all of 1943, have now come back to us after having been 
dealt with by the Full Bench in January. 

The effect of that Full Bench has been to dispose of the 
principal point which was common to all three second appeals. 
Another. secondary point has been dealt with in another Full 
Bench and we are not now concerned. with it. There only 
remain two small questions outstanding. 

The first of these affects only the second appeals Nos. 493 
and 494; but it is nevertheless an extremely neat point, the 
answer to which is not at first sight altogether apparent. What 
is said by Mr. Govind Das is that, if one looks at section 5 of 
the U. P. Stayed Arrears of Rent (Remission) Act, 1989, one 
observes a very curious thing. Section 5 is a section which takes 
certain classes of persons out of the mischief of the Act—It says 
that:. “The provisions of section 3°in this Act shall not apply 
to a suit or application instituted or made against any person the 
rent payable by whom in the year 1344 Fasli was more than five 
hundred rupees... .” 





“Execution Second Appeal No. 493 of 1943, from a decree of K. N. Wanchoo, 
District Judge of Agra, dated the 28th of October, 1942, Confirming a decree of Brij. 
Bahadur, Assistant Collector, first class of Muttra, dated the 15th of February, 1941. 


ALL. ALLAHABAD SERIES TF 


The words in italics above are relied on by Mr. Govind Das | yp¢¢ 
to suggest that it is not merely the current annual rent which Shri Tala: 
is to be treated as the test whether the person comes. within Dersaion' 
section 3 or not, but it is what in fact was payable in the particular Metered 
Fasli year 1344, whether it was current rent or whether it was Biptt 
arrears of rent. You have, he says, to take what was due in that 
particular year and, no matter how it was made up, if it exceeded 
five hundred rupees, then it sufficed to take the case out of 
section 3. 

This point is an ingénious one which relies on two words, 
namely. the word “payable” and the word “in”. It has been 
pointed out, not without force, that in the U. P. Stay of 
Proceedings (Revenue Courts) Act, 1937, which may be described 
as the parent Act, the expression “rent for” a period frequently 
recurs. In section; 5.of the Act with which. we.are dealing the 
expression, has been changed to “rent. ..in”. Thatiis one, point. 
And Mr. Govind Das adds the second point that net’ only. has 
the legislature denoted that what is intended is not merely rent 

“for” a period but is rent “in” a period, but it has also introduced 
the word “payable”, meaning thereby that what you have to look 
for is what amount of money the tenant was liable to pay in that 
particular period. : 





Braund, J. 


This, as I have said, is ingenious and is not, in my opinion, 
altogether easy to answer. But on the whole I Have come to the 
conclusion that it is more ingenious. than sound...,We,-have to 
construe the Act as we find it and if it were clear on. the. face. of 
section 5 that those tenants who in the year 1344 owed more than 
five hundred rupees, whether for arrears or current. rent, should 
escape the provisions of section 3, then we should have to construe 
the Act in that way. But, in my opinion, there are indications 
that that is not really what has been expressed by the legislature 
in the language it has used. 


Referring first to section 3 itself, it is to be noticed that what 
it deals with is suits or applications for the recovery of arrears 
of rent. The whole section is dealing, not with current rent. 
but with arrears of rent and suits or applications to recover those 
arrears. When, therefore, in section 5 it refers to a suit or 
application instituted or made against any person, it means a 
suit or application instituted 4n respect of arrears of rent. If 
that is so, it seems to me a little remarkable that the draftsman 
sHiould have gone en immediately to use the word “rent” if he 
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had not perfectly. well understood that arrears of rent. was one 
thing and rent was another thing. What Mr. Govind Das’s 
argument amounts to is that the word “rent” in section 5 means 
not only current .rent but also arrears of rent. In my view, in 
the context the more natural meaning of the word “rent” is that 
it refers merely to,current rent. 


But there is,:I think, another indication. The words are 
” The word “‘payable”, 


‘I think, means “which the tenant was liable to pay in the year”. 


Now, it is not true to say that a tenant was liable to pay arrears. _ 
of rent accrued in 1342 and 1343 in the year 1344. His primary 
liability was to pay that rent when it accrued due and that 
liability has been protracted into 1344 merely because he did 
not happen to pay it earlier. I think, therefore, that the words. 
“payable in” are more apt to describe the liability which arises 
in respect of a particular year than a liability which arose in 
some earlier year and was merely by accident protracted into the 
year 1344. 


But there is another indication still, I think, in the word 
“the”, Rent in the abstract is one thing. ‘The’ rent payable 
in a particular year is another thing altogether. “The introduc- 
tion of the word “the” to my mind indicates that the legislature 
is referring to some particular rent. And that rent can only be 
the rent payable in a particular year in the sense that it accrues. 
due in respect of that year. For these reasons, in my opinion, 
the appeals fail on this point. , 

There is only one other short point which arises out of 
Second Appeal No. 1826 of 1943. It appears in this case that 
a decree had been obtained for the arrears of rent. That decree 
had been executed by obtaining from the execution court an 
order for ejectment and I ‘think that the execution court had 
no more to do with the matter except possibly to see that its 
officer obtained and gave possession to the decree-holder. It is 
said, therefore, that because this execution application involved 
merely an application for ejectment, that is to say to get the 
property back, it ceased to be (or possibly never was) an “applica- 
tion . . . for the recovery of arrears of rent”. In my view there 
is nothing in this point. The execution application, whatever 
form ‘it took, arose out of the decree for rent and was an-applica- 
tion the object of which was to recover that rent. In short, it 
said. to the judgment-debtor that if he did not pay it, he would 
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be ejected. And the actual ejectment was merely the logical 
sequence of his refusing to pay. The application, therefore, was, 
in my opinion, nonetheless an application for arrears of rent 
because in the events which happened it turned out that the only 
course open to the judgment-debtor wag‘in the end to retake 
possession. For these reasons, I think, that these three second 
appeals must be dismissed with costs. 

Hamitton, J.:—I agree with the decision, arrived at by my 
learned brother and have,little to add. I would point out that 
by section 5 the provisions of section 3 of this Act shall not apply 
also to any person who in the year 1937 was assessed to income tax 
under the Income Tax Act, 1922, or under the income tax law 


of any Indian State or to any person whose land was assessed in . 


* the year 1344 Fasli to a local rate of more than twenty-five rupees. 
A person who. pays local, raté of more,than twenty-five rupees is 
a person who pays a certain amount. of land revenue, These two, 
provisions indicate that the object of the legislature was to take 
into consideration the financial status of the individual in the 
year 1344, that status being arrived at by considering what his 
revenue was or what his income, liable to income tax, was. In 
many of these local Acts persons have been classified similarly 
taking into consideration the revenue and the income tax and also 
taking into consideration the rent payable when land revenue 
was not payable. When two classes of persons out of three are 
arrived at by considering the financial status in a particular year, 
it seems to me reasonable to give a similar meaning to the expres- 

. sion which has been dealt with by my learned brother as regards 
the rent so as to make the same principle apply throughout, that 
is to say the rent qualification would be ejusdem generis as the 
land revenue or income tax assessment qualification. As regards 
the point involved in Second Appeal No. 1826, the object was 
that in certain cases the rent that was payable to the zamindar 
was no longer made payable. If the tenant did not have to pay 
that rent, it seems to me that it would be anomalous to say that 
nevertheless he could be ejected for failing to pay a rent which 
in fact was not payable. I, therefore, agree with the decision 
arrived at by my learned brother. 


By THe Court: —The three appeals are dismissed with costs. 
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Before Justice Sir Henry Braund and Mr.. Justice Pathak 


MADHO DUBE np oTHERS (DEFENDANTS) v. BAHADUR KHAN np 
ANOTHER (PLAINTIFFS)* 


Land Revenue Act (Local Act HI of 1901), section 233(k)—Partition bet- 
ween co-sharers—Suit for redemption whether barred. 


’ Where the suit is an ordinary one for redemption in which the plain- 
tiff seeks to obtain, on payment of mortgage money, a rettansfer of the 
property which he had transferred by way of mortgage, and he merely 
seeks to step into the shoes of the mortgagee without affecting the parti- 
tion, held that such a suit is not barred by section 233(k) of the Land 
Revenue Act. 


Held further that what is prohibited by section 233(k) of the Land 


_ Revenue Act is not the cognisance of a suit which may affect the pro- 


perty which has been partitioned or which, as a result of partition of 
mahals, has been allotted to any particular party, but the cognisance of a 
suit which affects the partition of mahals, that is to say, which affects the 
distribution and arrangement of the properties allotted as a result of 
partition and disturbs such titles as affect the partition. 
Messrs. A. P. Pandey and K. N. Gupta, for the appellants. 
Mr. Mustaq Ahmad, for the respondents. 


The judgment of the Court was delivered by: 


Paruak, J.:—The sole point raised by this Letters Patent 
Appeal is whether the suit giving rise to this appeal is barred by 
section 233(k) of the Land Revenue Act (III of 1901). We need 
give an outline of only such facts as may place the point at issue 
in its setting. On 15th July, 1876, Jhagru Rai the predecessor- 
in-title of the plaintiff-respondent, executed a mortgage with 
possession in favour of Nand Gopal Dube, the predecessor-in- 
title of the defendant appellants, by which a certain share in 
village Sikanderpur was mortgaged for a term of eleven years. 
Sometime prior to 1903, the mortgage entry disappeared from 
the revenue papers and the mortgaged property was treated as 
property held in full proprietary interest. Partition proceedings 
were held in the revenue court between 1903 and 1908, as a result 
of which the mortgaged property was assigned to the lot of the 
mortgagee and was described as property held in full proprietary 
interest. In 1932, the present suit was brought by the plaintiff 
for redemption of the mortgage against defendants 1 to 7, who 
were the legal representatives of Nand Gopal Dube, the mort- 
gagee, and against defendant No. 8, the plaintiff's vendor who 





*Appeal No. 14 of 1943, under section 10 of the Letters Patent. 


ALL. ALLAHABAD SERIES - 781 


was one of the heirs of Jhagru Rai, the mortgagor. In defence, 
two pleas were taken by the defendants: (1) that by reason of 
certain events which took place after the execution of the mort- 
gage, the mortgage was extinguished and did not subsist on the 
date of the suit, and (2) that the claim was barred by section 
233(k) of the Land Revenue Act. The first plea may be 
dismissed with the observation that the facts set up by the defen- 
dants were not established and the mortgage was held to be 
subsisting on the date of the suit. With regard to the second 
point, the learned single Judge of this Court has held that section 

" 288(k) of the Land Revenue Act did not bar the suit. In the 
result, the learned single Judges affirmed the degrees passed by 
the lower courts granting the claim for redemption in favour 
of the plaintiff. Against the judgment of the learned single 
Judge, this appeal has beep brought under section 10 of the 
Letters Patent, 

In order to appreciate the controversy between the parties, it 
is necessary to examine the language of section 233(k) of the Land 
Revenue Act. That section, so far as it is material, runs as 
follows: 

“No person shall institute any suit or other proceeding in the 
civil court with -respect to... (k) partition or union of mahals 
except as provided in sections 111 and 112.” 

It is manifest that this section bars the institution of the suit or 
other proceeding i in the civil court, if the suitor the proceeding 
in question is of the nature described ., in ‘the Section, . ‘The 
controversy, therefore, resolves itself into ‘the question as. . to 
whether the suit or proceeding is “with respect to partition of 
mahals.” The word “mahal” has been defined in section 4(4) 
as “‘any local area held under a separate engagement for the 
payment of the land revenue”. Section 106 of the Land Revenue 
‘Act defines ‘‘partition” to mean “the division of a mahal or of 
a part of a mahal into two.or more\ portions, each consisting of 
one or more shares.” In order to judge what are the necessary 
steps in partition proceedings and what questions can be raised 
‘in those proceedings, it is necessary to examine the scheme of 
chapter VII, which deals with partition and union of mahals. 

The proceedings are initiated by, an application for partition 
accompanied by a certified copy of the: annual register of 
proprietors prescribed by section 33, and this application has to 
be presented by one or more of the recorded co-sharere of 2 
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mahal (section 107). On the receipt of the application, the 
__-- Collector has to issue a proclamation calling on such of the 
Madbo Dube yecorded co-sharers in the mahal as have not joined in the applica- 
Bahadur tion to state their objections if any, to the partition and the right 
is given to every recorded co-sharer not joining in the original 
application to apply for partition of his share (section 110). 
Section 111 prescribes the procedure for a case where a recorded 
co-sharer raises an objection involving a question of proprietary 
title. If such a question has not already been determined by 
a court of competent jurisdiction three courses are open to the 
Collector, namely : 


1946 


(1) he may decline to grant the application until the 
question in dispute has been determined by a competent 
court, 


(2) he may require any party to the case to institute within 
three months a suit in the civil court for the determination 
of such question, or : 


(3) he may proceed to enquire into the merits of the 
objection. 


In case the Collector does not choose to proceed to enquire into 
the merits of the objection himself, he is governed by the decision 
of the civil court and, in the event of his deciding the objection 
himself, the order passed by him shall have the effect of a decree 
of a competent court of civil judicature. Thereupon partition 
proceedings have got to be drawn up by the Collector in accordance 
with section 114. In these proceedings, the Collector has to 
‘declare the nature and the extent of the interests of the persons 
applying for partition and of any other persons who ,may be 
affected thereby and he has also to give directions for the carrying 
out of the partition. Sections 117,118, 119 and 120 lay down how 
the lands held in severalty or in common and buildings, gardens 
and wells etc. have to be partitioned.’ After the: partition is 
_carried out in accordance with the partition proceedings laid 
down by the Collector under section 114, the Collector has to 
pass an order confirming the partition in accordance with section 
131. This resume of the provisions of the Land Revenue Act 
_ Telating to partition will make it clear that the questions of 
proprietary title which can be raised in the course of the partition 
"proceedings must be such as affect the partition and the Collector, . 
‘in ‘drawing up the partition proceedings, has got ‘to make a 
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declaration with regard to the nature and extent only of those 
interests which affect the partition to be carried out by him, 


In order to judge whether the suit is “with respect to partition 
of mahals”, it is necessary to examine the plaint, as it is from the 
plaint that the nature of the suit will be determined. It is 
noteworthy that it is the institution of the suit which is barred 
by section 233(k). In other words, if the suit is of the nature 
and description specified in that section, no civil court can take 
cognisance of it and the plaint will be liable to be rejected in, 
‘limine. In the present case, it is not the contention of the 
defendants that the plaint has been dressed up in order to conceal 
its real nature. We are, therefore, concerned with the plaint as 
it appears on the face of it. Its’ perusal will show that the suit 
is an ordinary one for redemption in which the plaintiff. seeks 
to obtain, on payment of mortgage money, a rettansfer of the 
property which he had transferred by way of mortgage. The 
question, therefore, is whether such a suit would affect the parti- 
tion of mahals. It must be borne in mind that what is prohibited 
by the section is not the cognisance of a suit which may affect 
the property which has been partitioned, or which, as a result 
of partition of mahals, has been allotted to any particular party, 
‘but the cognisance of a suit which affects the partition of mahals 
that is to say, which affects the distribution and arrangement of. 
the properties allotted as a result of partition and disturbs such 
titles as affect the partition. In a suit for redemption, the mort- 
gagor does not claim adversely to the mortgagee but claims, as it 
were under the mortgage, in the sense that he founds the claim 
upon the existence of the mortgage. In other words, his claim 
is not epposed to the existence of the mortgage but is consistent 
therewith. A redemption suit, if successful, does not alter the 
arrangement of the properties made as a result of the partition. 
Indeed, if redemption is allowed, then in place of the name of 
the mortgagee, the name of the mortgagor is substituted and the 
partition is left intact. That is nécessarily so, because in a suit 
for redemption filed after a revenue court partition, the plaintiff 
accepts the partition as a settled fact. The question whether a 
certain property assigned to any particular mahal or patti is the 
subject of a usufructuary mortgage is irrelevant to the partition 
proceedings and any claim of a co-sharer based upon the ground 
that a.certain: property is the subject of a mortgage cannot be said 
: to be adverse to the other co-sharers for the purpgses of partition. 
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The mortgagor merely seeks to step into the shoes of the mort- 
gagee without .affecting the partition. Applying, therefore, to 
the plaint, the language of section '233(k), we are unable to see 
how this section can be held as a bar to the redemption suit. 
Mr. Pandey, counsel for the appellants, who has addressed us 
at some length concedes that his contention does not find support 
from any of the decided cases of this Court but, according to him, 
the decision of their Lordships of the Privy Council in the case 
of Bajrang Bahadur Singh v. Beni Madho Bakhsh Singh (1) 
upsets the. view taken by this Court and supports his contention. 
For a proper appreciation of this decision of their Lordships of 
the Privy Council, Mr. Pandey has placed before us important 
cases decided by: this Court in their chronological. order. ‘The 
first case to- which he has referred is the Full Bench decision, 
Muhammad Sadiq v. Laute Ram (2). In that case, the plaintiff 


claimed a declaration of his right to certain trees and, in detence, 


section 241(f) of Act XIX of 1873, which corresponded to 
section 233-(k) of the Land Revenue Act of 1901, was set up as 
a bar to the suit.. This plea was based upon the ground that 
there was a partition in the village to which the plaintiff's 
predecessor-in-title and the defendants were parties as co-sharers 
and the trees were allotted to the defendants along with the lands 
on which they were situate. The Full Bench reached the 
conclusion ‘that the question of title to the trees was one affecting 
the partition and, therefore, it should have been raised in the 
partition proceedings and that question not having been so raised, 
the cognisance ‘of the civil court was barred by section 241(f) 
of Act XIX of 1873. Sir PRAMADA CHARAN BANERJI, 
who was a:member of the Full Bench expressed himself thus— 
“Jt seems to me that what the legislature declares is that after 
‘a partition has been made in accordance with the provisions of the 
Land Revenue Act, and has been confirmed, it is not open to the 
parties to the partition proceedings to reopen the partition by a 
suit in the civil court. If a party wishes to raise a question of 
_ title, he may do so under séction 112, and have it determined ‘in 
the manner provided for in’ section 113. “Whether, before the com- 
pletion: of partition, ‘he cast have it determined by. the institution 
of a suit in the civil court, is a question which it is not necessary 
- to. decide. in. this case. But it is clear that the proper time. for: 
raising a question of title is before the, completion of the partition 
_ proceedings. If a party does not avail himself of the opportunity 
' "which he has before the completion of partition to have his title 
De ae eee ee SS “(ay (4901) LL-R. 28:All. 291. 
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determined, it seems that the Legislature by enacting section 241(f) 
intended that he should be debarréd from raising afterwards any 
question which would have the effect of disturbing the partition 
to which he was a party.” 
It should be borne in mind that the question of title relating to 
the trees was one which affected the partition itself and the 
determination of which was necessary for the purpose of carrying 
out the partition. The next case to which our attention has been 
invited by Mr. Pandey is another Full Bench decision viz. Kalka 
Prasad y. Manmohan Lal.(1). In that case, the plaintiff sued to 
Tecover possession of a certain property which had been formed 
into a separate mahal as the result of a revenue court partition. 


4046 
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With respect to this property, the defendant had been recorded - 


as a co-sharer and it was allotted to him in the course of the 
partition proceedings. It may be observed that it was clear from 
the facts of the case that the success in the suit could not involve. 
any disturbance in the distribution of property made at the 
partition. Section 233(k) of the Land Revenue Act and the 
principle of res judicata were pleaded in defence. The Full 


Bench overruled both the pleas and decreed. the suit.. With. 


regard to the plea of res judicata, Ricuarps, C.J., observed. that 
“it was only when an objection was made by a recorded co-sharer 
involving a question of proprietary title which the Collector 
determined to decide himself that the decision of the* revenue 
court could be held to Operate as res judicata and, according to 
his view, where no objection had been raised in the course of the 
partition proceedings so as to attract the application of sections 
11] and 112 of the Land Revenue Act, the principle of res judicata 
did not apply. This case is an authority for the proposition 
that where the claim put forward in a suit does not disturb the 
partition, such a suit is not barred either by section 253(k) of the 
Land Revenue Act or by the rule of res judicata. The Full 
Bench case of Muhammad Sadiq v. Laute Ram referred to above 
was followed in another Full Bench case, Bijai Misir y. Kali 
Prasad Misir (2). That was a suit for possession of a certain 
zamindari share and section 233(k) of the Land Revenue Act was 
pleaded in defence as a bar to the suit. It was held by the 


majority of the Court that the suit was not cognisable by the ~ 


civil court. - With regard to the question. of res judicata, the view 
taken by the Full Bench was that inasmuch as the question had 
not ‘been decided by the revenue court the priaciple of res 
(1) (1916) L-L.R. 38 All.~302. (2) (1917) LL.R. 39 All. 469. 
59 ap : 
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judicata had no application, but, according to thé Full Bench, 
the facts of the case attfacted the application of section 233(); 
inasmuch as the result of the suit, if decreed, would disturb the 
partition. The next case which should be noticed is that of 
Ram Rekha Misra v, Lallu Misra (1) decided by Muxeryi and 
BENNET, JJ. In that case, the principle of constructive rés 
judicata was applied by the learned Judges. They cbserved— 
“That section [viz. section 233(k)] may be interpreted, first, on 
the narrow view that it only bars suits which ask for alteration of 
the total amount of shares in a mahal or in a sub-division of a 
mahal, or suits which ask for Khasra numbers or holdings to be 
changed from one mahal or sub-division of a mahal to another. 
’ |. There is a wider view of section 233(k) in which it may be 
held to bar any question being raised in the civil court which could 


have been raised in objection under section 111 of the Land Reve- 
nue Act.” 


It was then laid down that out of the two interpretations which 
could be put on section 233(h), the narrower one was the right 
interpretation as otherwise the wider interpretation would make 
section 283(k) co-extensive with, and merely a paraphrase of, the 
tule of res judicata. . 

We now turn to the decision of their Lordships of the Privy 
Council in Bajrang Bahadur Singh v. Beni Madho Bakhsh Singh 
referred to above. In that case, a suit was brought for a declara- 
tion that the plaintiffs were superior proprietors as distinct from 
under proprietors of certain plots. Prior to the suit, the village 
in which the plots were situate had been the subject of partition 
proceedings in the revenue courts and the plots in dispute were 
allotted in those proceedings to the defendants, who were described 
as superior proprietors, while the plaintiffs were recorded as 
having only under-proprietary rights in those plots. It would 
be at once apparent from the nature of the suit that it was aimed. 
at the correction of what had been done in the partition proceed- 
ings. Their Lordships upheld the decision of the Lucknow Chief 
Court that section 233(k) barred the suit. In the course of their 
judgment, ‘their Lordships examined the nature and effect of 
partition proceedings taken under chapter VII of the Land 
Revenue Act and also examined the various authorities of this 
Court as well as of the Oudh Chief Court. The conclusions 
arrived at by their Lordships may be summarised as follows? ° 

“ (a) If a question of title affecting the partition whith might 
have been raised in the partition proceedings is not so raised and the 
(Q) (1981) LL.R., 58 AML. 568. - 
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partition is completed, section 233(k) debars parties to the parti- 
tion from raising the question subsequently in a civil court. F 
(6) The word “ partition” in section 233(k) is not used in the 


narrow sense of mere arrangement into units of area, and the section , 


prohibits the civil courts from taking cognisance of not only those 
suits which may have the result of disturbing the schematic arrange- 
ment of the land into units of area but also those suits in which 
questions of proprietary title affecting the Partition are raised. 

(c) Where no objection is made under section 111 with the 
result that sections 111 and 112 do not come into operation, the 
principle of res judicata has no application.” 


The test for determination whether section 233(k) applies to 
2 particular set of facts will appear from the following observations 
of their Lordships: 


“ The facts of the present case raise no question as to the rights 


1946 
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of anyone 'to bring a civil suit pending the partition proceedings, * 


or as to the rights of a person who is not._a recorded. co-sharer or. 


was not a party to the proceedings, or as,to. any case betwéén persons 

whose interests were not opposed for the purpose of the partition.” 
‘The crux of the question, therefore, in such cases is whether 
the question sought to be raised in the suit is one beiween 
persons whose interests are in conflict for the purpose of the 
partition. If the answer is in the affirmative, such a suit will be 
barred by section 283(k). If the answer is in the negative, 
section 233(k) will have no application. We have very closely 
examined the judgment of their Lordships of the Privy Council, 
but we do not find ourselves able to agree with the contention 
of Mr. Pandey that this decision has upset the current .of deci- 
sions of this Court. Indeed, their Lordships marked their 
approval of the Full Bench cases of this Court in Muhammad 
Sadiq v. Laute Ram (1) and Bijai Misir v. Kali Prasad Misir 
(2) as would appear from the following sentence in their judg- 
ment: 


“Upon an independant examination of the provisions of the 
Act of 1901 their Lordships have arrived at the same construction 
as was put upon the previous Act (XIX of 1873) by the Full Bench 


of the High Court at Allahabad in Muhammad Sadiq -v. Laute Ram . 


(1), and upon the present Act by” BANERJI and Tupsatt, JJ., in 
Bijai Misir v. Kali Prasad (2).”” 
Only such expressions of opinion made by the learned Judges 
_ of this Court on the question of the applicability of the principle 
of res judicata or the scope of the word “partition” as are contrary 
to. the view expressed by their Lordships of the Privy Council 
(1) (1901) LL.R. 23 Al. 291. (2) (1917) LL.R. 39 Al. 469,” 
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1a would not be good law. But the main principle governing the 
Madho Dape @PPlicability of section 233(k), as laid down by this Court and 
ap 28 discussed above, has been, in our judgment, approved by their 
Khan Lordships of the Privy Council. 

We are glad to find that the view taken by us independently 
finds support from the decisions of this Court. The first is. 
the case of Balbhadar Rai v. Birjraj Rai (1), in which Ricnarps, 
C.J., and Banerut, J., said in relation to a suit for redemption, 
that: 

“When the mortgagors redeemed the mortgage they would step 
into the shoes of the mortgagees in respect of the mortgaged share 
of each of the mortgagees and thus become co-sharers in the separate 

. mahals formed under partition and the partition would not be inter- 

fered with.” 
The other decision is the more recent case of Ram Nath Upadhya 
y,, Sheo Nath Singh (2), in which a Bench consisting of Hamilton 
and Mathur, JJ., ruletl that section 233(k) did not apply to suits 
for redemption. 


In conclusion we are of opinion that the decision of the learned 
single Judge is correct and we. therefore, dismiss this appeal with 
- costs. 


Before Justice Sir Henry Braund and Mr. Justice Yorke 


1946 POKHPAL SINGH anp orHers (DEFENDANTS) v. KANHATYA LAL 
February, 1) (PrainrirF) AND TOTA RAM AND OTHERS (DEFENDANTS)* 


Civil Procedure Code, section 64, order XXI, rules 54, 84 and 94—Agricul- 

turists’ Relief Act (Local Act XXVII of 1934) sections 3, 5, 30—Execu- 

: tion of decree—Sale of property—Amendment of original decree— 

Sale whether null and void—Attachment of immovable property— 
When becomes effective. : 


The result of an amendment of a decree under section 5 of the Agri- 
culturists’ Relief Act as also under the corresponding section of the Debt 
Redemption Act is that there is a new decree in the suit which takes 
the place of the original decree. Also, where a sale in execution of a 
decree has not been confirmed, it may be set aside on the application of 
the judgment-debtor who seeks the benefits of the Agriculturists’ Relief 
Act, but in a case where an auction sale has taken place and the sale has 

-been confirmed, the auction purchaser cannot be deprived of the, rights 
which have vested-in him. So an order amending a decree and allowing 





“First Appeal No. 201 of 1940, from a decree of M. A. Nomani, Civil Judge of Etah, 
the 26th of April, 1940. : ' 


(1) (1911) 10 LC. 630. (2) LL.R. [1944] AIL 510. 
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payment by instalments made under sections 5 and 30 of the Agricultur- 
ists’ Relief Act does not have the effect of rendering null and void a 
sale already. completed in execution of the original decree. 

A purchaser in whose name a sale certificate has been issued cannot be 
deprived of his right to maitain a suit for obtaining possession of 
the property purchased by him even though the order passed by the Sales 
Officer is irregular. 

An attachment is not made within the meaning of section 64 of the 
Code of Civil Procedure by the mere making of an order for attachment. 
And in virtue of sub-rules (1) and (2) of rule 54 of order XXI of the Civil 
Procedure Code an attachment cannot be ‘said to have been made unless 
and until the provisions of both sub-rules have been complied with. The 
Provision contained in subrule (3) of rule 54 as added by this Court 
is net only inconsistent with the provisions of sub-rule (2) but is also 
Tepugnant to section 64 by providing that ‘an attachment is to be effective 
before it has actually been made, whereas section 64 provides for certain 
regults to accrue only where the attachment has actually been made. 

Per Braund, J.: A purchaser for value nonetheless takes his ‘transfer 
in good faith because of the circumstance. that before the attachment has 
been proclaimed he is aware that an order for attachment has been made. 

Messrs. Baleshwari Prasad, J. Swarup and P. M. Verma, for 
the appellants. 

Messrs. §. N. Seth, V. D. Bhargava, Ghandra Shekhar and 
Man Singh, for the respondents. 

The following judgments were delivered: 


Yorxz, J.:—This is a defendants’ first appeal. The present:: 


suit is a suit by an auction purchaser, to whom possession of the 
Propertys purchased by him has been refused by the execution 
court, to recover possession of that property from certain 
transferees of the judgment-debtors who were not parties to the 
proceedings in execution of a decree. 

One Bhup Singh, son of Gulab Singh, was the owner of one 
biswa share in village Khushkari as his Separate property. Bhup 
Singh had two brothers, Pokhpal Singh defendant No. 1 and Nek 
Ram Singh defendant No. 2 of the present suit. Defendant No. 
8 Faujdar Singh is the son of defendant No. 1 and defendant No. 
4 Nawab Singh is the son of defendant No. 2. “On the death of 
Bhup Singh, he was succeeded by his widow Mst. Jawatri. On 
the death of Mst. Jawatri in the year 1927 Pokhpal Singh and 
Nek Ram Singh as the nearest reversioners were entitled to be 
entered in the khewat as owners of the one biswa share, half and 
half. For some reason which does not appear on the record 
Pokhpal Singh and Nek Ram Singh and their two sons ware 
tecorded as the gwners each of a one-fourth share in this one 
biswa share. Not long after they had obtained pdssession at this 


1946" 


Pokkpal 


Singh 


w 
Kanhaiya 
Lal 


790 THE INDIAN LAW REPORTS » [1946] 


property, Pokhpal Singh and Nek Ram Singh on the 6th December, 


1946 
Pap 1928, executed a bond for Rs.400 in favour of one Janki Prasad 
Singh and this bond was later on assigned by Janki Prasad to the present 
Kentaiys plaintiff Kanhaiya Lal. Kanhaiya Lal in due course on the 2nd. 
_-al- "June, 1931, instituted a money suit No. 240 of 1931 to reccver 
the amount due to him on the bond at that time, impleading as 
Yorke, J, defendants Pokhpal, Faujdar Singh and Nek Ram Singh. On 


the Ist August, 1931, he was given a decree for Rs.372-1 with 
costs and interest pendente lite and future at 6 per cent. per 
annum, that is a decree for Rs.437-3. In October, 1931, this 
decree was transferred for purposes of execution to the court of 
the Munsif of Kasganj who on the 12th December, 1931, at the 
instance of the decree-holder made an order under rule 54 of 
order XXI of the Code of Civil Procedure for attachment of this 
one biswa share. It is in evidence that this attachment was 
actually effected by proclamation and affixation of a copy of the 
order on 2nd February, 1932. Prior to that date, however, Nek 
Ram Singh had on the 11th January, 1932, executed a sale-deed, 
Ex. A-12, in respect of a 5 biswansi (that is one-fourth of one . 
biswa) share in favour of defendant No. 6 Chhiddu for Rs.4,500. 
Under the provisions of this sale-deed Rs.500 was left in deposit 
with the vendee on account of the entire amount due under the 


_ decree of the court of the Munsif of Etah, Kanhaiya Lal v. Pokhpal 


Singh and others in suit No. 240 of 1931, which was described. 
as being under execution and in connection with which it was 
said that the property sold along with other property stood 
attached, At a much later date, on the 10th August, 1932, 
Pokhpal Singh similarly transferred his 5 biswansi share to Bhopal 
and Hulasi (father of Chhiddu) for Rs.5,000. The consideration 
consisted entirely of the amounts due to the vendees in respect 
_of prior transactions. 


On the 28th July, 1933, the one biswa share, which in the 
light of the recitals in ‘these sale-deeds must have been shown as 
considerably encumbered, was put to sale by the Collector (Sales 

. Officer) to whom the execution had been transferred in May 1932 
and the sale concluded in favour of one Banarsi Das for-a sum 
of Rs.175 out of which Rs.169-7 was paid to the decree-holder 
Kanhaiya Lal towards the decretal debt. Certain objections are 
said to have been filed by the judgment-debtors under the 

~aprovisions of rule 90 of order XXI but these objections were un- 
cuccesetul and the sale was confirmed on the 5th January, 1934. 
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The matter was taken in appeal to the Commissioner who 
dismissed the appeal on the 21st October, 1935, and subsequent 
applications in revision and review to the Board of Revenue were 
dismissed on the 3rd October, 1936, and the 23rd May, 1937. 
While these proceedings “were going on, the decree-holder in 
March, 1934, made a fresh application for execution of his decree 


which’ was registered as No. 322 of 1934. During the pendency , 


of this execution the judgment-debtors on the 2nd January, 1936, 
made an application for amendment of the decree under sections 
5 and 30 of the U. P. Agriculturists’ Relief Act to the execution 
court. The application was opposed by the decree-holder but 
on the 13th March, 1936, the court passed orders amending the 
original decree so as to reduce the principal amount from 
Rs.372-1 to Rs.350-5 and allowing payment. by ten equal instal- 
ments. 


Thereafter on the 4th May, 1937, as the result of certain 
proceedings in his court, the same sale proceedings which .had 
begun in 1932, the Sales Officer accepted a statement made by 
Banarsi Das that he had been bidding at the. auction sale only 
on behalf of Kanhaiya Lal and directed that a sale certificate 
should be issued in the name of Kanhaiya Lal and on the 11th 
May, 1937, the sale certificate was so issued. Within a few days 
Kanhaiya Lal relying on his sale certificate made an application 


in the execution court, that is the court of the Munsif of Kasganj, 


to be put in possession of the property in respect of which he 
had obtained a certificate that he was the auction purchaser. 
This application was, however, dismissed by the learned Munsif 
a, year later on the ground that by reason of the amendment of 
the decree the execution proceedings and the sale which took 
place in the course of those proceedings had become null and 
void. Applications in revision were made to this Court against 
the order amending the decree and also against the order refusing 
to put the auction purchaser in possession of the property. ‘These 
two applications came before MuLLa, J., on the 24th March, 1939, 
‘and at the hearing it was conceded that the revision application 
against the order refusing possession could not hain as long 
as the order amending the decree and converting it into an 
instalment decree stood intact. The application: i revision 
against the amending order had not been made until more than 
2 years subsequent to the amending order of the 13th March, 
1936. The application against the amending order was dismissed, 
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The matter was taken in appeal to the Commissioner who 
dismissed the appeal on the 21st October, 1935, and subsequent 
applications in revision and review to the Board of Revenue were 
dismissed on the $rd October, 1936, and the 23rd May, 1937. 
While these proceedings ‘were going on, the decree-holder in 
March, 1934, made a fresh application for execution of his decree 
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which’ was registered as No. 322 of 1934. During the pendency Yorke, J. 


of this execution the judgment-debtors on the 2nd January, 1936, 
made an application for amendment of the decree under sections 
5 and 30 of the U. P. Agriculturists’ Relief Act to the execution 
court. The application was opposed by the decree-holder but 
on the 13th March, 1936, the court passed orders amending the 
original decree so as to reduce the principal amount from 
Rs.372-1 to Rs.350-5 and. allowing payment by ten equal instal- 
ments. 


Thereafter on the 4th May, 1937, as the result of certain 
proceedings in his court, the. same sale proceedings which -had 
begun in 1932, the Sales Officer accepted a statement made by 
Banarsi Das that he had been bidding at the! auction sale only 
on behalf of Kanhaiya Lal and directed that a sale certificate 
should be issued in the name of Kanhaiya Lal and on the lith 
May, 1937, the sale certificate was so issued. Within a few days 
Kanhaiya Lal relying on his sale certificate made an application 


in the execution court, that is the court of the Munsif of Kasganj,- 


to be put in possession of the property in respect of which He 
had obtained a certificate that he was the auction- purchaser. 
This application was, however, dismissed by the learned Munsif 
a. year later on the ground that by reason of the amendment of 
the decree the execution proceedings and the sale which took 
place in the course of those proceedings had become null and 
void. Applications in revision were made to this Court against 
the order amending the decree and also against the order refusing 
to put the auction purchaser in possession of the property. These 
two applications came before Mut, J., on the 24th March, 1939, 
and at the hearing it was conceded that the revision application 
against the order refusing possession could not eras as long’ 
as the order amending the decree and converting it into an 
instalment decree stood intact. The application ae revision 
against the amending order had not been made until more than 
2 years subsequent to the amending order of the 13th March, 
1936. The application against the amending order was dismissed, 
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it being held by Mua, J., that it was open to the court to reopen 
the whole decree even though a part of it had been ‘satisfied and 
to readjust the account between the parties in. accordance with, 
section 3 of the U. P. Agriculturists’ Relief Act. It was also 
remarked that the application must necessarily fail also on the 
ground that it was hopelessly belated. ; 

The auction purchaser having thus failed to obtain possession 
ofthe property which had been purchased by him in the auction 
sale confirmed on the Ist January, 1934, instituted the present 
suit for possession on the 13th September, 1939, impleading as 
defendants the judgment-debtors against whom he had purchased 
the. property and their.transferees under the deeds of the 11th 
January, 1932, and the 10th August, 1932. 

A number of defences were taken in a joint written statement 
filed by Nawab Singh, Faujdar Singh, Hulasi, Bhopal, Pokhpal 
Singh and Chhiddu defendants. . They did: not specifica}ly: defend 


- the sale deed of the 10th August, 1932, but they coritended that 


the suit was barred by res judicata by reason of the decision of 
this Court on the revision application, They contended that 
the plaintiff had no title because, as contended before the Munsif 


‘on the application made bythe plaintiff. for possession, the 


auction sale was said. to have become void by reason of the 
amendment of the decree. It was further said that the plaintiff 


- had no right of suit because, although the sale certificate had 


“been issued in his name, he was not the, person in whose favour 
the sale concluded and the issue of sale certificate in his favour 
was contrary to law. A plea was raised that the suit was barred 
in view of the provisions of article 11-A of the Limitation Act’ 
and it was said that the sale-deed in favour of Chhiddu, that is 
the sale-deed of the 11th January, 1932, was honestly and law- 
fully executed for consideration in satisfaction of old debts. 

The learned Civil Judge held that the suit was not barred 
by the rule of res judicata and that question has not been raised 
in argument-in appeal. Similarly he held that it was not barred 


_ by limitation as the suit fell within the provisions of article 138 


of the Limitation Act and article 11-A was not applicable. That 
finding has also not been contested in appeal. The first point 
discussed at length by the learned Civil Judge was that which 
arose on issue 4, namely, “Whether the sale is null and void, if 
80, how does it affect the suit?”. The learned Civil Judge after 
considering certain decisions came to the conclusion that the sale 
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held and confirmed in the plaintiffs favour with regard to cne. 3946 
biswa property of village Khushkari was perfectly valid and ~Pokhpal 
legal and on the. basis of that sale the plaintiff was certainly = 
entitled to possession of the property, although at the same time Reshaiys 
he said that in the light of the decision of this Court in revision 

on the 24th March, 1939, he was bound to hold that the whole 

of the decree was liable to be re-opened for the purposes of Yo" 
instalments and reduction of interest (undef sections 5 and 30 

of the Agriculturists’ Relief Act)... On issue 5 he held that the 
one biswa share was not ancestral property and it would follow 
_ that the sons of Pokhpal Singh and Nek Ram Singh did not on 

the death of Mst. Jawatri inherit-any share in that property. On 
issue 7 which raises the question of the plaintiff's right of suit 

to obtain possession when he was not the person who actually 
bid at the auction sale, it-was held that the sale certificate having 
begn prepagediin his favour was good and valid and-in consequence 

he ‘was the feal.owner-of the property sold in the auction 
proceedings and was entitled to obtain possession. ; 

Only three points have been argued in this appeal. First it 

is contended that the plaintiff had no title to the property in suit 
because by virtue of the proceedings under sections 3 and 5 of 

the Agriculturists’ Relief Act and the amendment of the decree 

the auction sale has been rendered null and void. Secondly, it 

has been contended that in view of the fact that the plaintiff was 

not himself the person who actually bid at the auction the sale 
certificate issued in his favour is invalid and confers no title upon 
him. “Thirdly, it has been contended that even if it be held that 

the sale certificate: is valid and the plaintiff entitled to maintain 

the present suit for possession, the suit must fail in respect of the 
property transferred ‘by Nek Ram Singh in favour of Chhiddu 

‘on the 1ith January, 1932, that being a. perfectly good and valid 
transfer not affected by the provisions of section 64 of the Code 

of Civil Procedure. This last point is a pire point of law which 
obviously arose out of the pleadings but was not the subject of 
any specific issue and not apparently considered or decided in 

the court below. It raises an important question of the construc- 
tion of rufe 54 of order XXI which we shall have to consider in 
due course. : ; 

+ As regards the first contention put forward in appeal, 
namely, that the order of the 18th March, 1936, amending the 
decree and allowing instalments has the effect of rendering void 
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the auction proceedings, it appears to us that there is no force 
in this contention. It is true that it has been held that the result 
of an amendment of the decree under section 5 of the Agricul- 


Kenbaiya turists’ Relief Act as also under the corresponding section of the 


Yorke, J. 


Debt Redemption Act is that there is a new decree in the suit 
which takes the place of the original decree and it has been held 
that where a sale in execution of a decree has not been confirmed, 
it ray be set asideon the application of the judgment-debtor who 
seeks the benefits of the Agriculturists’ Relief Act; but that is 
quile a different thing from holding that in a case where an 
auction sale has taken place and the sale has been confirmed, 
the auction purchaser can be deprived of rights which have vested 
in him. In this connection it is not possible to derive any 


_ assistance from the analegy of sales carried out in execution of 


a decree which is subsequently set aside in appeal. In sueh 2 
case a decree-holder auction purchaser may lose the property, and 
this is quite understandable since the decree-holder auction 
purchaser is saddled with the knowledge that the decree in 
execution of which the sale has beem carried out, is. not a. final 
‘decree. The courts seem to have looked rather kindly on the 
position of stranger auction-purchasers, although it might, well 
_ be argued that the first thing which a person coming to bid in 
an auction sale would investigate would be the question whether 
the decrce under execution was a final decree or not. But in 
order to hold that an application made as the result of subsequent 
legislation could have the effect of depriving the auction 
purchaser of rights acquired by him prior even to the legislation 
by virtue of which the decree is revised and instalments granted, 
would be ‘to hold that this legislation was intended to have.a 
. retrospective effect of the most radical and confiscatory kind. 
There is no ground for interpreting section 5 of the Agricul- 
turists’ Relief Act as intended to have a retrospective effect. 
Indeed if this view could be taken, it would raise most difficult 
questions in regard to the refund of amounts realized by a decree- 
holder. In my judgment, it would be impossible to hold that 
an order amending a decree and allowing paymerft by instalments 
anade under sections 5 and 30 of the Agriculturists’ Relief Act 
has the effect of rendering null and void a sale already completed 
in execution of the original decree. It follows’ that the plaintiff 


“ could not on that ground be deprived of his right to obtain 


possession of the property purchased by him. 
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As regards the second question raised on behalf of the 
defendant appellants, it appears* as already statéd, that at the 
auction sale on the 28th July, 1933, the property was knocked 
down to Benarsi Das as the highest bidder. In the year 1936 
in proceedings before the Sales Officer Banarsi Das on the 24th 
»March, 1936, made a statement that he had not been bidding 
on his own account but on behalf of the decree-holder and that 
he had declared that fact at the time of the sale. The Sales 

“Officer accepted the contention of Kanhaiya Lal that the fact 
declared by Benarsi Das at the time of sale had not been 
mentioned in the bidding list due to some mistake. The Sales 
Officer. directed that the bidders’ list should be amended accord- 
ingly andthe sale certificate should: be issued in the name of the 
decree-holder. as auction: (purchaser and*in due course this was 
done and the'sale certificate;'Ex. 2 dated the 11th May, 1937, 
was issued in the name of Kanhaiya Lal. . Learned counsel for 
the appellants contends that the court was bound by the provi- 
sions of rule 94 of order XXI read with rule 84 to issue the 
certificate in the name of the person declared at the time of the 
sale to be the purchaser. It is said that Banarsi Das was declared 
to be the purchaser and that the issue of a sale certificate in the 
name of Kanhaiya Lal was illegal. It may be that the order of 
the Sales Officer was irregular but it appears to me that as 
Kanhaiya Lal is the person in whose name a certificate has been 
issued, his right to maintain the present suit cannot be questioned. 
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The order directing issue of a sale certificate ‘tn. favour of . 


Kanhaiya Lal might have been questioned by means of 
appropriate proceedings but that is a different thing. _ Learned 
counsel for the appellants has conceded that this «plea is a_plea 


of a very technical nature. In my judgment not only is that. 


so but it is one which at this stage is no longer sustainable. In 
view, however, of the fact that Banarsi Das might at some future 
date question the title of the present respondent, we have thought 
it desirable to implead Banarsi Das (or rather his representatives- 
in-interest,-as Banarsi Das is dead) as a party to the suit and 
necessary steps have for that purpose been taken. 


_ As regards the third point which was argued by learned 
counsel on behalf of Chhiddu the vendee under the sale-deed 
dated 11th January, 1932, it was contended on behalf of this 
appellant that he was not bound by the order of attachment in 
the light of sub-rule 3 of rule 54 of order XXI. This sub-rule 
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was added to rule 54 by this Court under the provisions of section 
122 of the Code of Civil Procedure and runs as follows: 

“The order shall take effect as against purchasers for value in 
good faith from the date when a copy of the order is affixed on the 
property, and against all other transferees from the judgment-debtor 
from the date on which such order is made.” 7 2 

It was contended on behalf of the respondent Kanhaiya Lal 
that it would not be correct to hold that Chhiddu, who was shown 
by the very wording of the sale deed to have had notice that 
the property sold to him was under-attachment, was a purchaser 
for value in good faith and therefore entitled to the protection 
of this sub-rule. Indeed, it would appear prima facie difficult 
to hold that a purchaser who takes property with full knowledge 
of the fact that a property is under attachment, that is, that there 
is in exisence an order prohibiting the judgment-debtor from 


- transferring or charging the property in any way and all persons 


from taking any benefit from such transfer or charge, was acting 
in good faith. It would seem rather that such a person was 
conspiring with the judgment-debtor te obtain a transfer of the 
property and thereby evade the prohibitory order, in effect to 
commit some sort of a fraud on a court. 

Moreover, the wording of sub-rule (3) implies that the 
protection given by the rule to bona fide purchasers for value 
in good faith extends only up to the time at which they have 
actual or constructive notice of the fact that an order of attach- 
ment has been made. It might therefore be said that a person 
who ex hypothesi, in virtue of the admission contained in the 
sale-deed itself, has already got notice of the attachment does not 
come within the protection of this sub-rule. 


On the other hand it might be said that on a perusal of rule 
54(3) as it stands a counsel might well advise a client consulting 
him about such a proposed purchase that although he no doubt 
had notice of the order of attachment yet that order would not 
take effect against him unless and until a copy of the order were 
to be affixed on the property and that therefore he was free to 
enter into the transaction. 


In the course of argument, however, we have been led to 
the conclusion that sub-rule (3) of rule 54 is really repugnant to 
the provisions of section 64 of the Code of Civil Procedure. It 
has been held in a number of cases that attachment is not made 
within the meaning of section 64 of the Code by the mere 
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making of an order for attachment. That was the view taken 
in early decisions of this Court under the Procedure Codes of 
1859 and 1882 and it has been maintained under the present 
Code. Order XXI, rule 54 provides as follows: 

“ (1) Where the property is immovable, the attachment shall be 
made by an order prohibiting the judgment-debtor.from transferring 
or charging the property in any way, and all persons from taking’ 
any benefit from such transfer or charge. 

(2) The order shall be proclaimed at some place on or adjacent. to 
such. property by beat of drum or other customary mode, and a 
copy of the order shall be affixed on a conspicuous part of the pro- 
perty and then upon a conspicuous part of the court-house, and 
also, where the property is and paying revenue to the Govern- 
ment, in the office of the Collector of the district in which the land 
is situate.” 

‘Section 64 which corresponds to old section 276 of the Code 
provides: 

“Where an attachment has been made, any private transfer or 
delivery of the property attached or of any interest therein and any 
payment to the judgment-debtor of any debt, dividend or other 
monies contrary to such attachment, shall be void as against all 
claims enforceable under the attachment.” 

In Bharat Chandra Pal v. Gauranga Chandra Pal (1), it was held 
that, “In order to invoke the aid of section 64 of the Civil 
Procedure Code on behalf of a decree-holder an attachment of 
immovable property under order XXXVIII must have been 
made in the manner prescribed in Form 24, Appendix E, as 
contemplated by order XXI, rule 54. A proclamation by beat 
of drum and affixing on the property a copy of the order in Form 
5, Appendix F, does not constitute an attachment under the 
' Civil Procedure Code.” 

Their Lordships of the Privy Council in Muthiah Chetti v. 
Palaniappa Chetti (2), after quoting the provisions of order XXI, 
rule 54 remarked that “the Board listened with some surprise 
to a protracted argument which culminated in a proposition that 
a property was in law attached whenever an order for attachment 
was made.” They remarked that “the result, if this were so, 
; would be that a person holding an order could dispense with 
j attachment altogether, as an operation or a fact.” They 
; concluded their remarks by saying: “The order is one thing, 
ithe attachment is another. No property can be declared to be 
:attached unless first the order for attachment has been issued, 

(1) (1928) LL.R. 55 Cal. 545. (2) (2928) LL.R. 51 Mad. 349. 
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and secondly in execution of that order the other things pres- 
cribed by the rules in the Code have been: done.” ft is thus 
eg Clear that in virtue of sub-rules (1) and (2) of rule 54 of order 
Kunbaiye XXI an attachment cannot be said to have been made unless 
Lal’ and until thé provisions of both sub-rules have been complied 
with. It appears to be obvious that this proposition may be, 
stated in another way, namely, that the order of attachment 
[under sub-rule (1)] cannot take effect as against anybody unless 
and until the provisions of sub-rule (2) have been complied with. 
It follows that for purposes of section 64 it cannot be held that 
an attachment has been made unless and until all these provisions 
have been complied with and the provision contained in sub- 
rule (3) of rule 54 is not only inconsistent with the provisions of 
sub-rule (2) but is also repugnant to section 64 by providing that 
an attachment is to be effective before it has actually been made, 
whereas section 64 provides for certain results to accrue only 
where the attachment has actually been made. In my judgment, — 
therefore, it must be held that the transfer of 5 biswansi share in 
favour of Chhiddu defendant is. protected by the provisions of 
order XXI, rule 54 as having been made before any attachment 
was actually made and it follows.from this that in respect of that 
property the plaintiff's suit must necessarily fail. In my judg- 
ment, the learned Civil Judge rightly decreed the plaintiff's suit 
for possession in respect of the other three-fourths of the property 
in dispute. aa 

1 would accordingly allow the defendants’ appeal in respect 
of one-fourth of the property only with proportionate costs in 
both courts. In other respects this appeal fails and is dismissed 
with proportionate costs. 

‘BRAUND, J.:—I agree and only desire to add a word or two 
in reference to that point which has raised a question under 
rule 54 of order XXI of the first schedule to the Civil Procedure 
Code as amended in 1936 by this Court. : 


The words of the amendment are: 


(3) The order shall take effect as against purchasers for value 

_ in good faith from the date when a copy of the order is affixed on 

the property, and against all other transferees from the judgment. 
debtor from the date on which such order is made.” 

The expression “purchasers for value in good faith” is 

extremely curious in that it departs from the well known 

expression “bona fide purchaser for valie without notice” by 
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the significant exclusion of the two words. “without notice”. 
So well known to lawyers and draftsmen is this collocation of 
words, that, unless there were some compelling reasons, I should 
have found considerable difficulty in reaching a conclusiqp that 
the words “without riotice’ had been dropped unintentionally. 
The phrase itself shows that absence of notice, though, possibly 
an ingredient of it, is something different from “bona fides” or 
“good faith”. I confess to finding much that is attractive in the 

" view in this respect of Mr. JUSTICE GREEN of the Bombay High 
Court in the case of Maniklal Atmaram v. Manchershi Dinsha 
Coachman (1), although there were features assisting the construc- 
tion present in that case which are not present in ours. 


However that may be, I do not desire td express'a concluded 
opinion on the construction of ‘the words “good faith’” ju ‘sub: 
tule (8) of rule-84 amaniended by this Court because this appeal 
can, F think, bé decided upon this point an ‘different: grounds, 


Section 64 of the Civil Procedure Code is the section which says 


that “any. . . transfer. . . of the property attached .. . . shall 
be void as against all claims enforceable under the attachment”, 
where an attachment has been made. In view of ‘what Lord 
Suaw has said in Muthiah Chetti y, Palaniappa Chetti (2) it is 
no longer open to doubt that an attachment cannot be said to have 
been “made”*until not only the order for the attachment has 
been issued but also in execution of that order all the other 
things prescribed by the rules have been done. In_ particular 
that means that no attachment can have been “made” within the 
meaning of section 64 until the proclamation under order XXI, 
tule 54(2) of the Rules has been completed. Conversely, it 
must necessarily follow that, if under section 64 of the ‘Civil 
Procedure Code a transfer is made void at the moment of: time 


when the attachment is complete in the sense that all the rules - 


have been complied with, then no such transfer canbe void 
until the attachment is complete, or until, in other words, it has 
been proclaimed. 


Bearing this in mind, I return again to sub-rule (3) added 
to rule 54 by this High Court. As against “‘purchasers for value 
in good faith” it merely applies the law as declared by Lord 
SHaw in the case referred to above, ‘except that it only requires 
the affixing of the order on the property, and not the full steps 
set out in sub-rule (2), in order to avoid the effect of the transfer 

(1) (1876-77) LL.R. 1 Bom. 269 (279) et seq. (2) ¢1928) LL.R. 51 Mad. 349 (856). 
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so far as the transferee is concerned. But, if. the words. 
“purchasers for value in good faith” do not (as is contended in 
the case before us) include honest purchasers for value in good 
faith who have notice of the fact that an attachment order -has. 
been made, then, as regards that class of transferees, it appears 
to me to avoid the effect of the transfer before the attachment 
has become complete, or, in other words, before “an attachment 
has been made”. It seems to me that this is repugnant to section 
64 of the Civil Procedure Code, which, as explained above, only 
avoids a transfer when the attachment has been “made”, that 
is to say, when all the steps required by the rules as to proclama- — 
tion and otherwise have been complied. with. Even more 
startling is the result of the concluding words of sub-rule (3) 
of rule 54,—‘‘and against: all other transferees from the judg- 
ment-debtor from the date on which such order is made”. 
This seems to treat the attachment as being “made” on the date 
on which the order for the attachment is pronounced, which is 
the very thing that Lord Suaw has said is not the case. In 
this respect, therefore, the repugnancy between our sub-rule (3) 
of rule 54 and section 64 of the Civil Procedure Code is even 
more marked than in the case of a purchaser for value in good. 
faith. ‘For these reasons I am inclined to think that, if the words 
of sub-rule (3) “purchasers for value in good faith” do not include 
an honest purchaser for value with notice: of the fact that an 
attachment order has been:made, then it is repugnant to section” 
64. That by itself is an argument supporting the view that it 
can not have been intended that purchasers for value with notice 
of the attachment order should be excluded from the class of 
those purchasers who take in good faith. 


And, finally, the effect of this line of reasoning which starts 
with the fact that an attachment has not been “made” until it 
has been proclaimed, is that, until that moment arrives, there is 
no completed adverse title of which the purchaser can have 
notice. All that he can possibly have notice of up to that point 
is that steps are in progress from which ultimately a completed 
attachment may emerge. In other words the judgment-debtor 
has not yet grasped the property as against a purchaser who, for 
value and in good faith, buys before he completes his hold of it. 
This seems to me to be a perfectly logical result, since it would 


’ surely be inequitable that an honest purchaser should suffer 


from having notice of the possibility of that which has not yet, 
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and may never, actually occur. We have been referred to two ihes 
cases in our own High Court (Nur Ahmad veAltaf Ali (1) and . 
Gangadin v. Khushali (2), under the Civil Piocedure Codes of 
1859 and 1876 respectively. I only desire #6 say that neither Kenhaiya 
of these cases is of any assistance in solving the present problem, a 
since they depend on sections which are totally different from ; 
the rules and section with the construction of which we are Braund, J, 
concerned. ; 
For these reasons I also have reached the: conclusion that a 
purchaser for value nonetheless takes his transfer in good faith 
_ because of the circumstance that, before the attachment has been 
proclaimed, he is aware that an order. for attachment has been 


the appeal-should be. as stated 


— 
Pokhpal 
Singh 
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FULL BENCH 


Before Sir Iqbal. Ahmad, Chief Justice, Justice Sir Henry Braund, Mr. 
Justice Yorke, Mr, Justice Malik and Mr. Justice Bennett 


EMPEROR v. NARAIN SAHAI anp OTHERS* 1946 
February, 18 


Criminal Procedure Code, sections 106, 107, 108, 109, 110, 112 to 119—— —-——— 
Surety-—Liability whether co-extensive or separate and independent of : 
‘the person bound over. 

Held by the Full. Bench (Braund J. dissenting) that the provisions 
contained in the Criminal Procedure Code, do show that the sureties, by 
their bond, guarantee that the person bound over will keep the peace or 
be of good behaviour and, in the event of his failure to do so they wilb 
pay the penalty stipulated for by them. In other words, the surety. 
undertakes a contractual liability not for the payment of the amount of 
bond executed by the person bound over, but for the performance of 
the promise by him to keep the peace or to be of good behaviour and 
stipulates himself to pay a determinate amount on. the ‘breach of that 
promise. : 





Per Braund J.:—A person who pursuant to section. 107(1) of the Cri- 
minal Procedure Code stands as surety for a bond for keeping the peace 
entered into under that section by a person who has been required there- 
under to execute a bond for keeping the peace’ can not, as such surety 





“Criminal Reference No. 791 of 1944. 
(1) (1878) LL-R. 2 All. 58. (2) (1885) LL.R. 7 All. 702. 
: AD 
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1948 as aforesaid, be called upon to do more than guarantee the payment by 
gach last mentioned person of the amount to which he is. engaged by 


a way of forfeit under his said bond and in the case of joint sureties such 
pr in sureties can not jointly be called upon to any greater extent than afore- 


said. 
Mr. Brij Mohan Lal Srivastava, for the applicants. 


The Deputy Government Advocate (Mr. S. 4. Rafique), fou 
the Crown. 


The following judgments were delivered : 


Tqpat AHMAD, C.J.:—The question of law that arises in the 
present reference by the Sessions Judge of Fatehpur relates to. 
the extent of the liability of a surety under, what may be styled 
as, the security sections in chapter VIII of the Code of Criminal 
Procedure. These sections are five in number. Section 106 
makes provision for security for keeping the peace being 
demanded from an accused person on his conviction and section 
107 provides about a person being called upon to show cause 
why he should not be ordered to furnish security for keeping 
the peace in cases outside the scope of section 106. Sections 108, 
109 and 110 specify the circumstances in which a person may be 
called upon to show cause why he should not be ordered to furnish 
“security for good behaviour”. Sections 112 to 119 of the Code 
enact the procedure that has to be followed in cases falling with- 
in the purview of sections 107 to 110. While it is a feature 
common to all the 5 sections that the person proceeded against 
is either ordered or is called upgn to show cause why he should 
not be ordered to execute a bond “for keeping the peace” or 
“for his good behaviour”, as the case may be, option is given 
‘by sections 106, 107 and 108 to the courts concerned either to 
demand or not to demand sureties with respect to the bond to 
be eventually executed by the person concerned. Sections 109 
and 110 on the other hand, give no such option and, if a person 
‘proceeded with under either of those sections is eventually bound 
over, he has to furnish sureties. 

It is not and cannot be disputed that, if the person bound 
cover under any of the 5 sections violates the terms of the bond 
-executed by him, the bond stands forfeited and he is liable to 
pay the penalty specified in the bond or; in other words, to pay 
‘tthe amount mentioned in the bond executed by him, and the 
procedure for the realization of such penalty is prescribed by 
ve vag of the Code. There is, however, divergence of 
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judicial opinion on the question as to whether the liability of 
the ‘sureties in such cases is only co-extensive with that of the 
person bound over or is a separate and independent _ liability 
enforceable against them, even though the penalty agreed to be 
paid by the person bound over is realized. So far back as in 
the year 1890 the Punjab Chief Court held that only one bond 
should be taken from the accused and his sureties for one 
determinate amount, the sureties engaging to be bound jointly 
and severally for the same amount as the accused, so that it may 
be realizable from any one of the obligors, and that it is not 
permissible to take separate bonds from the accused and his 
" sureties individually and severally exceeding in the aggregate 
the amount for which the accused is liable, vide Jawaiya v. 
Empress (1). The same view was reiterated by the same court 
four years later-and it was held in Kaku v. Queen-Empress (2) 
that bond executed by the principal and the bond executed by 
the surety are to be considered as one bond for one amount, and 
is discharged on forfeiture by the payment of the amount due by 
either the principal or the surety. To the same effect is the 
decision of the same Court reported as Ali Mohammad v. Emperor 
(3), and of the Lahore High Court in Crown v. Abdul Aziz (4). 
:The Lahore High Court in Harnam vy. The Crown (5) adopted 
the same view. These cases are authorities for the proposition 
that a bond executed under the security sections is for one 
amount and is discharged on forfeiture by the payment of that 
amount either by the principal or the surety. All these five 
cases of Punjab are single Judge cases and were considered by 
a Bench of two judges of that Court in Sardar Khan v. The 
Crown (6) and were disapproved. It was held by the Division 
Bench that a surety is “liable to pay the amount specified in 
the bond in addition to any amount that might be recovered 
from the principal.” The question was again considered by a 
single Judge of the same Court in Chanda Singh v. Emperor (7), 
who following the decision in Abdul Aziz’s case held that “where 
the accused and his surety have executed bonds for keeping the 
peace, in the first place it is the principal bond which. should 
be forfeited and it is only where that cannot be realized that the 
surety is liable to pay.” The decision of the Division Bench 
in Sardar Khan’s case was,. however, not brought to the notice 


(1) 80 P.R. (Cr.) 1890. : (2) 26 P.R. (Cr.) 1894. 
(3) 226 PLR. i9it. (4) (1923) LER: 4 Lah. 462. 
) (1924) LL.R. 5 Lah, 448 (6) (1936) LER. 17 Lah. 523. 


(7) A.LR. 1949 Lah. 82. 
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16 OF: the learned Judge and,-as his decision runs counter to’ the 





Rawmeroe decision in Sardar Khan’s-case, it 


ees far as the Lahore High Court is 
‘Babei The view that the liability of 


is not of binding authority so 
concerned. 


the surety is co-extensive with 


that of the person bound over and that such person and the 


sureties are jointly and severally 


liable for the sum named in 


I 
- Ahmad, C.J. the bond was adopted in the Court of Judicial Commissioner, 
Upper Burma, in Emperor v. Nga Kaung (1) as also by the Oudh 


Chief Court in Abdul Sattar v. 
mentioned case it was held that 


Emperor (2). In the last 
“the liabilities of the sureties 


under the Code of Criminal Procedure are not different from. 
those of sureties under the civil law.” The Calcutta High Court, 
on the other hand in Saligram Singh v. Emperor (3) held: that 


“upon the forfeiture of a bond by 


a person to keep the peace. - +» 


the surety is liable to pay the amount specified in his bond in 
addition to the penalty paid by the principal.” This Calcutta 
decision in Saligram’s case was followed by the Lahore High 
Court in Sardar Khan’s case referred to above. The Sind 
Judicial Commissioner's Court in Jeomala v. Emperor (4) and 
“Abdul Karim v. Emperor (5) and. the Peshawar Judicial Com- 
missioner’s Court in Miram Shah v. Emperor (6) took the same 


view as was taken by the Calcutta 


High Court in Saligram’s case. 


It would thus appear that the weight of authority is in favour 
of the view that the sureties udder the security sections do not 
take responsibility for payment of the amount forfeited by the 
person bound over in the event of the latter failing to pay the 
same, but themselves incur an independent liability to pay the 
amount agreed to be paid by them in the event of the person 
bound over committing a breach of the peace or being guilty 


of misbehaviour. This view is in consonance with the decision 
of this Court in Queen-Empress v. Rahim Bakhsh (7) in which 


it was held that “‘the object of requiring security to be of good 
behaviour is, not to obtain money for the Crown by the 
forfeiture of recognizances, but to insure that the particular 
accused person shall be of good behaviour for the time mentioned 


in the order”. 


The answer to the question 
ventured to think, be sought for 


(1) (1908) 2 Cr.L. J. 463. 
(85 (1909) LL.R. 36 Cal. 562. 
(5) ALR. 1933 Sind, 320. 


under consideration should, I 
by reference to. the provisions 
(2) ALR. 1988 Qudh, 195. 


(4) ALR. 1926 Sind, 180. ° 
(6). A.LR. .1986-Pesk. 41. 


(7) (1898) LL.R.-20 All. 206. 
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contained in the Code of Criminal Procedure and not by an 
appeal to the provisions. relating to contracts: of guarantee and 
surety’s liability to be found in chapter VIII of the Indian 
Contract Act. The object of sections 106 to 110 of the Code 
is to prevent commission of crimes by persons who are a danger 
, to the public and the bonds under those sections, whether with 
or without sureties, are, for obvious reasons, taken to insure the 
accomplishment of that object and not primarily with a view 
to bring into existence engagements or contracts involving a 
pecuniary liability. A “contract of guarantee” is defined by 
.Section 126 of the Contract Act as “a contract to perform the 
promise, or discharge the liability, of a third person in case of 
his. default.” This definition is, to my mind, wholly inapplic- 
able to bonds given by sureties under Chapter VII of the Code 
of Criminal Procedure. The person bound over under that 
Chapter undertakes to keep the peace or to be of good behaviour. 
It is manifest that this promise given by the person bound over 
is capable of performance by him and him alone. In the event 
of the non-performance of such a promise by him the sureties 
cannot obviously perform that. promise. That portion of section 
126 of the Contract Act which defines a contract of guarantee as 
meaning “‘a contract to perform the promise... of a third 
person in case of his default’ is, therefore, wholly inapplicable 


to bonds taken under the Code.; Further, to. a, contract of. 
guarantee there must be three parties, viz.a creditor, a principal, 


debtor and a surety. It would, in the-case of a bond under 
chapter VIII of the Code, ‘be, to my mind, inappropriate to 
style the Crown as.the creditor and the person bound over as the 
principal debtor. The reason for this is not far to seek. There 
is no amount advanced by the Crown to the person bound over 
and, therefore, the relationship of creditor and debtor does not 
come into existence at all. Further, according to the law of 
contract, a principal debtor need not necessarily be a party to a 
tontract of guarantee and a person may without the principal 
debtor asking him to enter into such a contract, and without his 
knowledge, enter into such a contract. This, as will presently 
appear, can never happen in the case of a bond with sureties 
under chapter VIII of the Code. Apart from all this the Code 
of Criminal Procedure is, I take it, a complete Code by itself and 
enacts detailed provisions not only as regards the procedure to 
be followed in proceedings under sections 106 to-110, but’ also 
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1g as regards the procedure to be observed for the realization of the 
ma penalty stipulated for on the forfeiture of a bond. That being 
we so there can, in my judgment, be no warrant to let the interpreta- 
Sahai tion of the relevant sections of that Code be influenced or 
coloured by reference to the highly technical and at times artificial 

rules relating to civil liability enforceable ‘under an ordinary 


Iqbal 
Almad, C.J, contract of guarantee. 


The provisions contained in the Code do, to my mind, show 
that the sureties, by their bond, guarantee that the person bound 
over will keep the peace or be of good behaviour and, in the. 
event of his failure to do so, they will pay the penalty stipulated. - 
for by them. In other words, the bond of sureties is not for 
payment of the amount of the bond executed by the person bound 
over but is a guarantee by them that the person bound over will 
perform the primary promise contained in his bond to keep. the 
peace or to be of good behaviour and, in the event of a breach 
of that guarantee, the sureties themselves stipulate to pay the 
penalty specified in the bond. . The words used: in sections 106 
to 110 are plain and simple and, in. my judgment, are open to 
this interpretation and this interpretation alorte. By section 106 
the cobirt js authorized to order a convicted person “to execute 
a bond. . . with or without sureties, for keeping the peace. . ae 
By section 107 the person proceeded against is called upon “to 
show cause why he should not be ordered to execute a bond, 
with or without sureties, for keeping the peace... .” By section 
108 he is called upon “‘to show cause why he should not be 
ordered to execute a bond, with or without sureties, for his good 
behaviour.” Under sections 109 and 110 the person referred 
to in those sections is called upon “to show cause why he should 
not be ordered to execute a bond, with sureties, for his. good 
behaviour .. .” These quotations do, in my opinion, clearly 
indicate that the surety stipulates not for the payment of the 
amount specified in the bond executed by the person bound over 
but guarantees the performance of the promise by such person 
to keep the peace or to be of good behaviour, as the case may be. 
In short, the surety undertakes a contractual liability not for the 
payment of the amount of the bond executed by the person 
bound over but for the performance of the promise by him to 
keep the peace or to be of good behaviour and stipulates himself 
to pay a determinate amount on the breach of that promise. That 
this is so is apparent by forms 10 and 11 in Schedule V of the 


ALL. ALLAHABAD SERIES 807 


Code. Section 555 of the Code enacts that “. . . the forms set 
forth in the fifth schedule, with such variation as the circum- 
stances of each case require, may be used for the respective 
purposes therein mentioned and if used shall be sufficient.” In 
view of this provision the forms must be regarded a part of the 
Code and the various sections of that Code should, in my opinion, 
be so construed as to harmonize and not to come into conflict 
with the forms. 


Form 10 is the form of a bond to keep the peace by a person 
bound over under section -1 07 when he is not ordered to furnish 
. sureties. It runs as follows: 


“. .. I hereby bind myself not to commit a breach of the 
peace . . . and in case of my making default therein, I hereb 


bind myself to forfeit . . . the sum of rupees”. 7 


Form 11 is a bond for good behaviour to be used. in “cases 


under sections 108, 109 and 110. . It is as follows: . 
, “... I hereby bind myself to be of good behaviour to Her 


Majesty and to all Her subjects... ; and in case-of my making 
default therein, I bind myself to forfeit to Her Majesty the sum of 
Tupees. 
Dated this day of - 18. 
; (Signature). 


(Where a bond. with sureties is to be executed, add) ; 

We do hereby declare ourselves sureties for the abovenamed that 
he will be of good behaviour to Her Majesty the Queen-Empress of 
India, and to all Her subjects during the said term (or until the 
completion of the said enquiry); and, in case of his making default 
therein, we bind ourselves, jointly and severally, to forfeit to. Her 
Majesty the sum of rupees. 

Dated this day of 18. 

(Signature)”. 

Form 11 clearly shows that the bond given by the sureties 
is not with respect to the amount of the bond given by the person 
bound over but the sureties themselves, jointly and severally, 
enter into an engagement to pay a specified amount in the event 
of the person bound over failing to keep the peace or to be of 
good behaviour. It is true that in form 10 a sample of the bond 
to be executed by the sureties in a case under section 107 is not 
given, but in view of the provisions of section 555 the sample of 
the bond meant for sureties in accordance with form 11 has to be 
used in the case of a person who is bound over under section 107 
with such variation as the circumstances of each case require.” 
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1946 The liability of a surety must, for obvious reasons, be regulated 
Emperor by the terms of the agreement into which he enters. It follows 
Bessie that the extent of the liability of a surety under ‘the . security 
Sabai sections must be governed by the terms of the bond signed by 
him. As by the bond in form No. 1] the surety guarantees the 
good behaviour of the person bound over, he, in my opinion, 
Aknot.¢.J. does incur an independent and separate liability in the event of 
*the breach of that guarantee. Even if one were to import into 
the interpretation of the relevant sections of the Code principles 
of civil law relating to the extent of.a surety’s liability, the 
conclusion must be the same. It is not an invariable rule of 
civil law that the liability of a surety is co-extensive with that 
of the principal debtor. On. the other hand it is provided by 
section 128 of the Contract Act that “the liability of the surety 
is coextensive with that of the principal debtor, unless it is 
otherwise provided by the contract”. Far from countenancing 
the proposition that the surety’s liability is coextensive’ with that. 
of tke person bound over, form No. 11 does cast an independent 

and separate liability on the surety. , 





That a surety under the security.sections guarantees not the 
payment of the amount of the bond entered into by the person 
bound over but..guarantees his good behaviour is, in my judg- 
ment, put beyond doubt,by form No. 46 in schedule V of the 
Code which runs as follows: 

“Whereas on the day of 18 you became surety, 
by a bond for (name) of (place) that he would be of good behaviour 
for the period of . . . and bound yourself in default thereof to forfeit 
the sum of rupees to Her Majesty the Queen-Empress of India; 
and whereas the said (name) has been convicted of the offence of 
(mention the offence concisely) committed since you became such 
surety, whereby your security bond has become forfeited; 

You are hereby required to pay the said penalty of rupees or 
to show cause within -days why it’should not be paid.” 

An examination of the other relevant provisions of the Code 
. points to the same conclusion. A Magistrate is required by 
section 112 to set forth in the ordér requiring any person to show 
cause under the security sections “the number, ‘character and 
class of sureties (if any) required”. If the sureties were respon-_ 
sible only for the payment of the amount of the bond executed 
by the person bound over, the only relevant consideration would 

_ be their pecuniary status and not their “character or class”. By 
virtue of section 112 a Magistrate is, however, authorized to 
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prescribe reasonable geographical limits for the residence of the 
sureties or that they should be: of respectable character’ and. not 
then of doubtful social status, Again by section 122 a’ Magis- 
trate is given discretion to refuse to accept any surety offered 
or to reject any surety previously accepted by him “‘on the ground 
that such surety is an unfit person for the purposes of.the bond.” 
It was held by this Court in Sheikh Zikri v. King-Emperor (1), 
that the primary test as to the fitness of a surety is whéther the 
surety can exercise proper control over the person who has been 
bound over. To the same effect are the decisions of the Calcutta 
High Court in Emperor vy. Asivaddi Mandal (2) and Abdul 
Karim vy. Emperor (3) an@ of the Oudh Chief Court in King- 
Emperor v. Muhammad Bakhsh (4). The Bombay High Court, 
on the other hand, has taken the view that where the sureties 
were solvent and respectable the mere fact that they were not 
in a position to exercise control over the person bound over 
was not a good ground for. their non-aceeptance, vide Jesa 
Bhatha (5). Here again the weight of authority is against the 
Bombay view. If the sureties guaranteed merely the payment 
of the amount of the bond executed by the person bound 
over, the only relevant consideration would have been their 


solvency and the legislature would not have. given the wide. 
discretion to the Magistrates that section 122 does. . Indeed jall. 
the elaborate provisions of the Code as ‘regards character, tlass’ 
and fitness of the sureties would have been, in that case: wholly 


superfluous. wt 7 
The third proviso to section 118(1) ehacts that “when the 


person in respect of whom the inquity’is ‘made is a minor, the 


bond shall be executed only by his sureti¢s.” T he reason for 
this proviso is no doybt the incapacity ‘of a.minor to enter into a 
Contract, but this proviso puts it beyond, doubt that the word 
“surety” in chapter VIII of the Code of Criminal Procedure is 
not used in the limited sense which it connotes ‘under the law 
of contract. Under this proviso even though the bond is not 
given by the minor bound over and is executed’ by the surety 
as the principal promisor he, nevertheless, in view of the under- 
taking given by him, is styled as a surety. 
. Again on the forfeiture of a bond a court is authorized by 
section, 514 to “call upon any person bound by such bond to 
(1) (9M) 8 ALJ. 785. (2) (914) LL. 41 Cal. 764. 


(3) (917 TLR. 44 Cal. 737. (4) A.LR. 1984 Oudh, 80. 
(5) (1920) LL.R. 44 Bom.)385. 


Effipetor 


Narain 
Sahai - 
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1946 pay the penalty thereof’. If the liability of the sureties under 
“Emperor the security sections was intended to be coextensive with that 
of the liability of the person bound over, the legislature, far 

Senai_ from making such sweeping provision, would have only author- 

ized the court to call upon the person bound over in the first 

Igbat ‘instance to pay the amount of the bond and in the event of his 
Almad, OJ. default would have given jurisdiction to the court to call upor 

the sureties to pay the amount of the bond. 

In Abdul Sattar v. Emperor (1) reference was made by 
Hamitton, J. to section 513 of the Code in support of the 
view taken by him. With all respect to the Jearned Judge that 
section, in my judgment, far from couftenancing the view taken 
by him, points to the contrary conclusion, That section gives 
option to the court to permit a-person who has been ordered to 
execute a bond, with or without sureties, except in the case of 
a bond for good behaviour, to deposit a sum of moncy or 
Government promissory notes in lieu of executing such bond. 
The option so given can be exercised by the court concerned 
only in cases falling within the purview of sections 106.and 107 
and not in cases dealt with by sections 108,.109:and 110, for the 
simple reason that the last tnentioned’three sections provide 
about bonds for “good behaviour”. The policy underlying the 
sections is obvious. Persons who are called upon to execute 
bonds for their good behaviour are considered more dangerous 
to society than persons contemplated by sections 106 and 107.” 
It is for this reason that the legislature has given discretion to 
the courts in cases covered by sections 106. and 107 to dispense 
with the execution of bonds and to order the deposit of cash. , 
or of promissory notes. ‘The fact that no such option is given 
as regards recognizances for good behaviour shows . that the 
sureties urider those sections are considered indispensable as. 
affording an additional guarantee for the good behaviour of the 
person bound over. 


For the reasons given above I am in agreement with the 
decision of the Calcutta High Court in Salig Ram’s case. 

The facts that led to the present reference are briefly as 
follows : > we 

Two persons, viz. Ishwar Sahai and Narain Sahai, were bound 
over to keep the peace for one year under section 107 of the Code 
of Criminal Procedure. Both of them furnished personal 

() ALR. 1988 Oudh, 195. 
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bonds in a sum of Rs.200 each. Further Iqbal Husain and Moti 
Lal executed bonds as sureties for Ishwar Sahai in ‘the same 
amount, viz. Rs.200 each. Similarly two persons named Jagatpal 
Singh and Nanku Singh executed bonds in a sum of Rs.200 each 
as sureties for Narain Sahai.” Before the expiry of the period 
of the bonds both Ishwar Sahai and Narain Sahai were convicted 
of an offence punishable under section 355 of the Indian Penal 
Code and thus were guilty of committing a breach of the peace. 
The Magistrate concerned, therefore, held that Ishwar Sahai 
and Narain Sahai as well as their sureties had forfeited their 
bonds. He, however, reduced the amount of the bonds from 
Rs.200 to Rs.100 and called upon Ishwar Sahai and Narain Sahai 
as well as the four sureties to pay Rs.100 each. The order of 
the Magistrate was on appeal upheld by the District Magistrate. 
On an application-in revision being filed by Ishwar Sahai, Narain 
Sahai and their sureties, the Sessions Judge, following the view 
taken by Hamiton, J., in Abdul Sattar's case, held that Iqbal 
Husain and Moti Lal, sureties for Ishwar ‘Sahai, could only be 
held jointly and severally liable with Ishwar Sahai to the extent 
of Rs.100 and similarly Jagatpal Singh and Nanku Singh, 
sureties for Narain Sahai, could be held jointly and severally 
Hable with Narain Sahai for the sum of Rs.100 and that the 
liabilities of the sureties could not be-in addition to the liability 
of Ishwar Sahai and Narain Sahai. He, therefore, recommended 
that the order of the Magistrate should be amended accordingly. 
For the reasons that I have already given I cannot accept. the 
conclusion arrived at by the Sessions Judge and accordingly 
would reject this reference. 
' Braunn, J.:—The facts have already been set out in the 
judgment of His Lordship the CuizF Justice. 


The reference, as I see it, really involves the construction of 
ten words of section 107(I) of the Criminal Procedure Code. 
A Magistrate, on receiving an appropriate information, is 
empowered by the section to require any person (in this case 
Narain Sahai and Ishwar Sahai) to show cause why he should not 
be ordered to execute: “. . . a bond, with or without sureties, 
for keeping the peace...” It is in exercise of this power that 
Narain Sahai and Ishwar Sahai have been required in this case 
by the Magistrate to execute the bonds of the 26th November, 
1942 not to commit a breach of the peace and Jagat Pal Singh 
and Nanku Singh and Iqbal Husain and Moti Lal have heen 
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required tg-execute their respective bonds of the same date as 
sureties:, 

~ It is clear that the “bond” referred to in’ section 107(1) of 
the Criminal Procedure Code is the bond of the person who is 
suspected of being likely to commit a breach of the peace and I 
think that the words “with or-without sureties” are descriptive 


” of the type of bond that may be required of him by the Magis- 


trate. It may be a bond “with sureties” or it may be a bond 
“without sureties”; or, in other words, it may be a bond the due 
performance of which by the accused is or is not guaranteed by 
third parties. Had it been sufficient to determine this question 
as a matter of pure construction of the few words involved, 
unassisted by any context or by any of the authorities I confess 
that I should have felt little hesitation in concluding that the 
expression “bond, with or without sureties” was a composite 
expression and could mean nothing else than “a bond, the 
contingent liability arising out’ of which is to be guaranteed or 
not to be guaranteed, ‘as the case may be by sureties.” 

The bond to be taken from ‘the accused in form engages him 
not to commit a breach of the peace and; ‘in case, contrary to his 
own engagement, he does commit a breach of the peace, to 
forfeit a sum of money‘ (in this case Rs.200) to His Majesty. Thé 
engagement of the accused is, therefore, in form twofold—first 
not to himself commit a breach of the peace and, secondly, to 


forfeit Rs.200 to the King-Emperor if he does. In the bonds 


given in this case by the two sureties, Jagat Pal Singh and Nanku 
Singh, they engaged themselves to “. . . . stand sureties for . . 
(the accused) . . . for this purpose that he shall not do any 
act amounting to a breach of the peace . . . and, if he commits 
any offence, we the sureties shall pay Rs.400 as compensation to 
Government .. .” The drafting of this bond as a bond under 
section 107, of course, leaves a great deal to be desired, since, 
not only does it wrongly create a condition of forfeiture on the 
accused committing “any offence” and provide for the payment 
of “compensation to Government’, bit it appears to create a 
joint liability, without creating any several liability at all on the 
sureties., The other bond, taken from Iqbal Husain and Moti 
Lal, is slightly different in form, and, if the-translation of it 
furnished in our paper book is to be taken as correct is almost 
unintelligible. , It says that the two sureties: 


“odo” hereby stand as sureties for . . { (the two accused) 
: ‘and declare that if (the accused) shall not do anv act. amanntine 
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to breach of peace against any subject of His Majesty the King-'- 1046 
Emperor and in case of default we shall have the sunt of Rs.400 - 





forfeited to His Majesty the KingEmperor. . . .” v,. Baopetpt 

What this means. it is hard to say. But the point of this Narain 
reference is primarily whether “sureties” can under section 107(1) 
of the Criminal Procedure Code lawfully be required positively 
to guarantee the observance by the accused of their engagement Braund, J. 
to keep the peace, in the sense of providing an independent penal. 
forfeiture by them of money (even in. excess of the sum to which 
the principal obligor is engaged) tothe King-Emperor in case of 
the breach of the engagement by the accused to keep the peace, 
or whether under the section they could properly be required 
only to guarantee “‘the bond” of the accused, in the sense of 
‘standing as sureties for the money liability of the accused to 
arise under lit: in case of a breach by him of his covenant himself 
to keep the peace: "The: bonds themselves . are undoubtedly 
drafted, however, imperfectly, in: thieformer:.sense, but..that. is 
not conclusive of the matter, since the Court would: obviously 
not dream of enforcing a bond even according to its literal terms, 
if the taking of it in those terms was ultra vires the powers of 
the Magistrate. 

In my view, the first thing to observe is that what is to be 
guaranteed by the “surety” under the section is the “bond” of 
the accused. While it is perfectly true that the “bond” of the 
accused himself contains two engagements—the first to keep the 
peace and the second to pay a sum of money to the King-Emperor 
if he does not—it is quite certain that the only concrete “liability” 
that can arise out of it is the liability to pay the sum of money 
in default. The former of the two covenants is really only the 
“condition” of the bond, though expressed in the form. of a 
covenant, while it is the latter engagement—the covenant to pay 
the forfeit to the King-Emperor—that provides the only positive 
liability that can arise under it. I think it is a mistake to regard 
both the condition and the covenant to pay the forfeit as in- 
dependent obligations of the bond. In my view, notwithstanding 
that the form in which the bond of the accused is expressed. is 
that he gives two separate covenants, one expressing. the condition - 
and the other the penalty it is, as I see it, only the latter that 
gives rise to any “liability” in the sense which in strictness a 
surety can be called on to answer for. ens 

The question, therefore, is whether on.the true construction 
of the relevant passage of section 107 (1) of the Criminal 
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_ Procedure Code the sureties which the Magistrate is entitled to 


require are sureties merely for the satisfaction of the liability 
in the sense of the forfeit imposed by the bond of the accused, 
or whether they can be required to fortify the bond of the accused 
in the sense of persons who are independently answerable to the 


;, King-Emperor, not merely for the condition of failure of the 


accused to pay the forfeit under his own bond, but as independent 
persons answerable for the good behaviour of the accused. As 
I have already said, had the only consideration been the construc- 
tion of the words themselves, I should have found little difficulty 
in thinking that the natural meaning of the expression ‘“‘bond, 
with or without sureties” was that the bond to be taken from the 
accused, being one the only liability under which could be to 
pay money, was or was not, as the case might be, to be reinforced 
by sureties that the accused, in the event of a breach of his own 
bond, would fulfil the only positive liability arising out of it, 
namely the payment of the forfeit. That seems to me the more 
natural meaning of the expression. 


Section 107, however, is part of a fasciculus of sections of the 
Code comprising chapter VIII dealing with security for keeping 
the peace and for good behaviour in various events. Sections 
106 and 107 deal with security for keeping the peace and 
refer to'a “bond for keeping the peace” for various periods. 
Sections 108, 109 and 110 deal with the taking of “a bond 
for good behaviour” in various events. In each of these 
cases the expression bond for keeping the peace or for good 
behaviour, as the case may be, with or without sureties, is 
employed, except where the bond, as in section 109, if taken 
at all, is required to be one with sureties. Section 112 is designed 
to guide the Magistrate in the form of order he is to make 
whenever he- decides that it is necessary to require the accused 
to give a bond. uxder any of the foregoing sections and it is notice- 
able that he has under this section to make an order in writing 
setting out (among other things) “the amount of the bond to be 
executed, the term for which it is to be enforced, and the number, 
character and class of sureties (if any) required”. As I read that 
section, the “bond” referred to as being the one the particulars 
of which are to be set forth by the Magistrate in his order must 
necessarily be the bond to be taken from the accused and has 
nothing to do with any bond to be taken from his surety. This 
seemis to me in itself to be some indication that it is assumed by 
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the Code that the sureties are intended to guarantee merely the 
“amount of the bond” to be executed by the accused and are 
not to be independent guarantors of his good behaviour subject 
to some independent liability of forfeit of theic own, since, if 
the latter were the case, it would be very strange that among the 
things required to be stated by the Magistrate in his order there 
‘were not included the amount of the bond to be executed by the 
sureties, It would surely be vital for the accused to have that 
piece of information, since, in showing cause it would be one 
of the most essential things for him to take into his consideration 
whether he could possibly find sureties in the amount demanded 
by the Magistrate. If, on the other hand, the sureties are 
intended merely to guarantee the amount of the bond taken from 
the. accused, then it would be quite natural that, the amount of 
what bond having once been stated by the Magistrate in the case 
of the accused, it would not be necessary to state it again in the 
case of the sureties. The next relevant section appears to be 
section 118. This section relates to the proceedings on the 
inquiry conducted by the Magistrate when the accused has been 
brought before him to show cause under section 112. It is 
instructive because it shows that the principal boyd which the 
Code has in mind throughout as furnishing the security for good 
behaviour or for keeping the peace, as the case may be, is the 
bond of the accused himself. It provides first that “no person” 
is to be ordered to give security for an amount Jarger than that 
specified in the order made under section 113. ‘This alone would 
' appear to me almost completely to destroy the argument that a 
surety, as to the amount of whose bond section 112 is, as T have 
pointed out, completely silent, should be required to give a bond 
in excess of the amount of the bond to be executed by the accused 
as disclosed under section 112. I see no reason why the expres- 
sion “no person” in the first proviso to section 4 28 should not 
include a surety just as much as the accused himself. If the 
legislature had wished to limit it, it could quite well have used 
the same expression as it used above, namely “person in respect 
. of whom the inquiry is made” but it did not and used a perfectly 
general expression—“no person”. Secondly, the proviso that the 
amount of each bond is to be fixed with due regard to the 
circumstances of the case and is not to be excessive, seems to me 
to have reference exclusively to the bond to be taken from the 
accused and again to point to the fact that what is in the mind 
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of the legislature isto secure the good behaviour of the accused, 
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— by engaging him to a money forfeit, which money ‘forfeit-is or 

peor is not, as the case may be, to be guaranteed by. sureties. The 
Narais 


Naraip third proviso to section 118, which can‘be read with section 514B 
of the Code, seems to me even more strongly to point to the 
fact that, where the person in respect of whom the: inquiry is. 
Bround,J- made is a major and his bond is ‘accordingly capable of being 
executed by him, the sureties are only to be liable by way of 
guarantee for the money forfeit. If this were not so, it is difficult. 
to see why; only when the accused is a minor, the sureties should 
be required to assume by: signing it all the obligations of the bond 

itself. ; 

Pursuing the relevant sections of the Code, the next one I 
desire to refer to is section 513, which again seems to me to point 
strongly to the view that the intention of the Code in requiring 
sureties is merely to provide a guarantee that the money forfeit 
secured by the bond of the accused himself will ultimately be 
paid. That section says: 

“Where any pefson is required by any court... . to execute 
a bond, with or without sureties, such court. or offiger may, except 
in the case of a bond. for good: behaviour, permit iim to deposit 
a sum of money or Government promissory notes to such amount 
as the court or officer may fix in lieu of executing such bond”. 

This means that, instead of taking from the accused a “bond, 
with or without sureties,” the court may take from him a sum_ 
of money or Government promissory notes, in which case 
obviously no question of suretyship can arise at all. It is 
inconceivable to my mind that under section 513 the court could 
take from an accused a deposit of a sum of money or Government 
promissory notes as security for his good behaviour or for his 
keeping the peace, and at the same time should still -require 
sureties. This, I think, never has been and never could be 
suggested. If that is so, then it would again seem to point to the 
fact that what the legislature is seeking when requiring sureties 
is not an independent guarantee of the future good behaviour 
of the accused (which, incidentally, it would not be. a very fair 
thing in most cases to ask any surety to guarantee), but a guarantee 
that the sanction for the covenant of the accused himself that 
he will be of good behaviour or will keep the peace will ultimately 
be enforced. . ; 

The sections of the Code which I have so. far examined seem 
to me, if anything, to point to a construction of the words “bond 


i 
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with or without sureties” in section 107(1) of the Criminal 
Procedure Code as meaning a bond the penal provisions of which 
are to be guaranteed or not to be guaranteed, as the case may be, 
by sureties. But against this at least two considerations of 
construction and context are urged. The first arises out of 
section 122(1) of the Code. That section says that the Magis- 
trate may refuse to accept any surety offered, or may reject any 
surety: previously accepted by him or his predecessor, on the 
, 8tound that such sureties are unfit persons for the purposes of 
‘the bond. This reference to the fitness of the person standing 
as surety (and it is to be néticed that the character of the sureties 
-is also referred to in section 112) is said to show that the person 
to act as surety is to be one who is sufficiently qualified to guarantee 
not werely any money obligation arising out of the bond gf the 
accused, but also his personal conduct, in the sense of having 
some restraining influence over him. This argument to my mind 
“has very little force. On either construction of the liability of 
the surety, that is to say whether he guarantees merely the penalty 
or the behaviour itself of the accused, his character is equally 
relevant. Obviously if an accused person who has given a bond 
and made himself liable for a forfeit on breach of it prevails on 
4 person to guarantee the payment of such forfeit, the character 
and standing of the guarantor are relevant on either footing. 
If it is a question of the mere payment of money, the credit of 
the guarantor is obviously a matter to be taken into account. 
And, looked at in another way, it is equally relevant since, even 
in the case of a guarantee only of the penalty, an accused person 
is much less likely to default in payment of that penalty if the 
person he has obtained to stand his surety is a person who by 
virtue of his character and standing is able to exercise an influence 
over him. I can myself see very little force in this argument. 

A more difficult question arises; however, out of 'the form of 
the bonds to be taken from an accused person which are to be 
found as Forms Nos. X and XI in schedule V to the Code. This 
Schedule is introduced by section 555 of the Code itself which 
says that the forms contained therein, with such variations as the 
circumstances of each case require, may be used for the respective 
purposes therein mentioned, and, if used, shall be sufficient. And 
we must take it, I think that the schedules to the Code must be 


Tead as part of the Code itself. Form No, XI in schedule V is 


the form of bond for good behaviour to be taken under sections 
61 an ; 
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108, 109 and 110; not, be it observed, under section 107. The 
form first sets out a specimen of the bond to be executed by the 
accused himself binding himself first to be of good behaviour and, 
secondly, to pay a forfeit in case of his making default. It then 
goes on to provide a form to be executed by the sureties in a case 
in which the Magistrate requires sureties, and the specimen says 
that the sureties declare themselves to be “sureties for the above 
named” accused “that he will be of good behaviour to . Her 
Majesty the Queen-Empress of India, and to all her subjects 
during the said term. . ., and, in case of his ‘making default 
therein, we bind ourselves, jointly and severally, to forfeit to Her 
Majesty the sum of .. .. rupees”. It is said that this form is appro-. 
priate only to the view that the sureties are required positively to 
guarantee two things, and not merely one, namely both that the 
accused will be of good behaviour and that, if he is not, they 
(the sureties) will be liable to forfeit a sum of money to the 
King-Emperor, independently of any forfeit that the accused 
himself is engaged to make. . 


I agree that this form at first sight lends some colour to that 
view. But, in the first place, I should have considerable 
diffidence in modifying what I considered to be a clear construc- ‘ 
tion of the,substantive-sections of the Code itself by reference to 
a form provided in the schedule, notwithstanding that the 
Schedule has to be read as part of the Code. But I do not, how- 
ever, think that, on a élose examination of the form contained 
in the schedule there is any real inconsistency. Once the 
substantive sections themselves have been examined and a 
conclusion reached on them alone that the surety is to be required 
to guarantee the payment of the penalty by the accused and no 
more, then, I think the form in the schedule, which after all is 
only a form to give effect to the substantive section, easily falls 
into place. Just as, as,I have already pointed out, the bond of 
the accused is in form a bond containing two independent 
covenants, the first being the condition and the second being the 
penalty, so the bond to be executed by the surety is also in the 
form of two independent covenants, the first guaranteeing the 
good behaviour of the accused and the second, being the operative 
covenant, engaging the surety to. pay the forfeit. Nor do I see 
any reason why it should be assumed that the blank sum of 
yupees to be filled in'as the amount for which the surety engages 
himself should be assumed to be some sum which is, or is capable 
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of being, different from the sum to be forfeited by the accused 4g,4 
himself. If, on the true construction of the substantive sections, ——-~—- 
the sureties are sureties for the payment of the penalty only, then e 
the sum to be filled in would be the same sum as the sum for which ‘Sahaj 
the accused himself is engaged. ‘Though I agree that this form 
contained in the schedule might have been differently expressed, pag 2 
it does not seem to me, once the substantive section has been 
construed, to be necessarily inconsistent with it, unless one is 
determined to go out of ones’way to make it inconsistent. 
But this is all.on the assumption that the specimen of surety- 
ship bond contained in Férm XI of schedule V applies to a bond 
under section 107.’ The schedule in Form X has given a 
specimen of bond to be executed by the accused himself under 
section 107, But it is exceedingly curious that there is no form 
of suretyship bond given’in the schedule appropriate to section 
107, the form of sutetyshig bond given in Form No. XI being 
expressly confined “to sections 108, 109 and “110. What’ the 
reason of this is I cannot: say. But, if we are to be techrtical as 
" to the effect of the schedule in governing the substantive provisions 
of the Act, it at least enables us to say that there is no form con- 
tained in schedule V which is made applicable to a suretyship bond 
under section 107. I should not, however, desire to rest my 
actual decision upon that point, since, in the view I have taken, 
it is not riecessary to evade in that way the consequences of the 
form of suretyship .bond given in Form XI in schedule V. 


So far I have discussed this question as a niatter. of ‘pure 
constfuction only without reference to thé authorities, which aré 
numerous. I have very carefully considered all of them, but 1 
confess to feeling that no very useful purpose will be servéd by 
considering them in this judgment at great length since they 
conflict with each other, while sofe represent judgments in 
which the reasoning is not reported and others represent ex parte 
decisions. But it is fair to say that, taking the authorities as a 
whole, they incline in number against the view which I have 
myself ventured to express in this judgment. I propose to 
examine only a few of the relevant: decisions which are referred 
to at greater length in the judgment of my learned brethren on 
this Full Bench. 

In our own Court there is first in 1898 a dictum of Sir JoHN 
Epce in Queen-Empress v. Rahim Baksh (1) to athe effect that 

(1) (1898) LLL:R. 20 All. 206. 
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the object of requiring security to be of good behaviour is, not 
to obtain money for the Crown by the forfeiture of recognizances, 
but to ensure that the particular accused person shall be of good 
behaviour for the time mentioned in the order. The point 
actually before the learned Chief Justice was merely whether a 
particular surety, who lived in a different tahsil from that of the 
accused, should on that account be rejected as a surety. The 
decision went no further than that and the learned Cur Justice 
observed that it seemed to him reasonable to expect and require — 
that a surety should not be a man who lived at such a distance 
as would make it unlikely that he eould exercise any control 
over the man for whom he was willing to stand surety. It was. 
merely to that very reasonable expression of opinion that the 
learned Cuter Justice prefaced his remark that the object of 
requiring security to be of good behaviour ‘was not to obtain 
money for the Crown but to ensure the, conduct of the accused. 
As a.decision, therefore, this case is no authority for the construc- 
tion of section 107. I entirely agree with respect with Sir Joun 
Ence that the object of requiring security is to ensure the good 
conduct of the accused. But, as I see it, that object is secured 
almost as much by bringing in the surety as a surety for payment 
of the forfeit as by requiring him independently to guarantee the 
conduct of the accused, since in either case the accused will hesi- 
tate to break his own engagement where he knows that responsible 
persons having influence over him will suffer in’ consequence. 

In 1903 a case came before Sir Grorce Knox and Mr. Justice 
AICKMAN in reference to a bond given by an accused person with 
a surety under section 107 of the Criminal Procedure Code 
[Emperor v. Raja Ram (1)]. But it appears to have no reference 
to tne question with which I am now dealing. - 

The case which is most definitely opposed to the view I have 
expressed is that of Salig Ram Singh v. Emperor (2) decided by 
two of the learned Judges of the High Court at Fort William. 
The proceeding in that-case was a proceeding under section 107 
of the Code in which the accysed person, Salig Ram Singh, was 
bound in a sum of one hundred rupees to keep the peace for a 
-year and one Kuldip Singh bound himself as surety in a sum of 
fifty rupees that the accused would commit no breach of the 
peace during that period. In the events which happened Salig 
Ram’s bond was. declared forfeited and both he and the surety 
were Ordered to pay the amounts of their respective bonds. The 

(1) (1904) LL.R. 26 All. 202. , (2) (1909) LL.R. 36 Cal. 562. 
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surety, Kuldip Singh, thereupon appealed and specifically took 
the point that the Magistrate was not empowered to require a 
double payment, that is to say, a penalty of fifty rupees from the 
surety as well as a penalty of a hundred rupees from the accused 
himself.’ This does raise the exact point. The judgment of the 
learned Judges is a relatively. short one, in which they say: 
“Prima facie, no doubt, a surety merely agrees to pay the 
creditor failing the debtor, and his liability is, as a rule, co- 
extensive with that of the principal. But this is not a case of 
ordinary suretyship for the payment of money. As pointed out 
by Ence, C. J., in Queen-Empress v. Rahim Baksh (1)” (which is the 
case I have referred to above) “the object of these provisions of 
the Code is to prevent crime and not to obtain money for the 
Crown. It is not, as in the case of, for example, an administra- 
tion bond with sureties, the object to secure the payment of 
money or the avoidance of pecuniary loss... . ” 

That is the only reasoning in the judgment, and with great 
respect to these learned Judges I venture to think that it rather 
assumes, on the strength of the dictum of the late CurFF Justice 
of our own Court, the true construction of the relevant sections 
than determines it. As I have already pointed out, the dictum 
of Sir Jonn Ence was made in reference to and for the purpose 
only of reinforcing another point altogether and I cannot help 
feeling that that very learned CHiEF Justicg, had he then had 
before him the point which we now have before us, might have 
more’ carefully examined, in the light of the actnal language 
used, what the intention of the legislature really was. 


Except to say that with great respect I agree with the decisions 
of the learned Judges in the cases of the Crown v. Abdul Aziz (2), 
Namdeo Chimnaji Patil Marathe v. Emperor (3), and Abdul 
Sattar v. Emperor (4), Ido not propose, for the reasons I have 
already. expressed, to examine the remaining authorities, which 
do not, I think, carry the matter any further. 


For the foregoing reasons, in my judgment, the reference of 


the learned Sessions Judge of Fatehpur, dated the 18th July, 1944, © 


falls to be answered in the abstract as follows: 


“A person who, pursuant to section 107(1) of the Criminal 


Procedure Code, stands as ‘surety for a bond for keeping the peace _ 


entered into under.that section by a person who Has been fequired 
thereunder to execute a bond for keeping the peace cannot, as 
such surety as aforesaid, be called upon to do more than guarantee 


o) (3808) LL.R. 20 All. 296, (2) (1923) LL.R. 4 Lah. 462. 
(3) A.LR. 1938 Nag. 275. (4) ALR. 1988 Oudh, 195, 
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the payment by such last mentioned person of the amount to 
which he is engaged by way of forfeit under his said bond and, 
in the case of joint sureties, such sureties cannot jointly be called 
upen to any greater extent than aforesaid.” 

YorxE, J.: —This is a reference which raises a question of the 
meaning of a “bond with sureties” under the Code of Criminal 
Procedure. Two persons Ishwar Sahai and Narain Sahai were 
bound over by a Sub-Divisional Magistrate to keep the peace for 
one year under the provisions of section 107 of. the Code of 
Criminal Procedure. They were ordered each to furnish a 
personal bond in Ks.200 with two sureties in the like amount. 
Before the period of these bonds had expired, Ishwar Sahai and 
Narain Sahai were ‘convicted under section 385 of the Indian 
Penal Code and sentenced .each to undergo-one year's rigorous 
imprisonment which sentence was, however, “altered by the 
Sessions Judge who substituted. a fine of Rs.200, each. In conse- 
quence of this conviction the Sub-Divisiona! Magistrate held that 
the bonds had been forfeited and he accordingly called upon all 
the persons bound by these bonds to pay the penalties thereof. 
(I azh quoting the:words of @nb-secfion (1}"of section 514 of the 
Code of Criminal Procedure). In making ‘this order the learned 
Magistrate relied on the decision of a Division Bench of the 
Calcutta High Court in Saligram vy. Emperor (1). This order 
was made on the 6th December, 1943 and an appeal from this 


‘order was dismissed by the District Magistrate on the 7th March, 


1944. An applicatiori-was then made to thé Additional Sessions 
Judge of Cawnpore at Fatehpur who, relying on an Oudh 


_ decision, Abdul Sattar v.,Emperor (2), has. made a reference to 


this Court recommending that Iqbal Husain and» Moti Lal 
sureties for Ishwar Sahai should be held jointly and severally 
liable only to the extent of Rs.100 and similarly Jagat Pal Singh 
and Nanku Singh suretits for Narain Sahai should, be »held- 
severally:and jointly liable for the amount of Rs.100 and the 
liability of the sureties should sot be an addition to this liability 
of the principal but an alternative, that is to say, each principal 
and his two sureties should be liable only for Rs.100 and any- 


' thing recovered from the principal or the sureties should be set 


off against this liability of Rs.100. The matter came up originally 
before a single Judge by whom it was referred to two Judges who 
in their turn referred it to a larger Bench and-it has thus come 
‘before this Full Bench. ‘ 

(1) (1909) LL.R. 886 Cal. 562. (2) ALR. 1988 Oudh, 195. 
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The contention put forward on behalf of the sureties is that ee 
the sureties under such a bond are liable only to make good the ———— 


E 
amount of the penalty recoverable from the principal, that is “"y."" 


the person bound over, if that principal does not make good the “erin 

penalty. Reliance has been placed before us on the Oudh 

decision referred to by the learned Additional Sessions Judge as 

also upon Emperor v. Nga Pa Thaung (1), in which the Additional 

. Judicial Commissioner of Upper Burma adopted the view that 
such a bond is similar to an ordinary money bond and in 
consequence the sureties are not subject to an independent 

’ liability or penalty. Mention was also made of a Patna case, 
Kishan Narayan Singh v.- Emperor (2), for the view that the 
proceedings under section 514 are of'a civil nature. Reliarice 
was also placed an, some Lahore cases, but in this connection it 
is to be noted that three of these cases, Kaku v. Empress (3). 
The Crown v. Abdul Aziz (4) and Jgwaya v. Empress” (5) were 
prior to the decision of a Division Bench in Sardar Khan v. The 
Crown (6), a case of. the year 1937, while the fourth case upon 
which reliance was placed was a single Judge decision of the 
year 1940 in which the attention“of the learned single Judge 
was not drawn to the Division Bench decision, Reliance was 
also placed on oe Nagpur decision, Namdeo Chimnaji Patil 
Marathe v. Emperdr (7)-, 

For the opposite view, the learned Deputy Government 
Advocate has been able to point not only to the Calcutta case of 
Saligram on which reliance has been placed ‘by the learned 
Magistrate but also to the Lahore case, Sardar Khan v. The Crown,- 
to Miram Shah v.' Eniperor (8)-to the decision of the High Court. - 
of Madras in Kular Annappa Naick v. Emperor (9) (a case of & 
surety executing a bail bond), and to twe-cases of Sind ‘reported 
as Jeomala v. Emperér (10) and Abdul Karim v, Emperor (11). 
‘Fhere: is x10 case of this Court directly in point but it is note- 
worthy that the decision in Saligram’s case was to a compiderable 
extent Based ori-the dicta of Ener, C.J. in Queem Bevpress v. 
Rahim Baksh (22)..-"Fhe view taken by the Calcutta: High Cowtrt 
was also impliedly acceptedby a Bench of this Court in: Emperor 
v. Raja Ram (18) wher aii order that both 4 the principal person 


Yorke, J, 


(1) (1905) 2 Cr.L..J. 462. fees = (2) ATR. 1022 Pat. 242. 

(3) 1894 P-R. 87 (Cr.).- a, , & (1988) LLR. 4 Lah. 462. 
(5: 1890-P-R. No. 30 p. 97 (Cr). Mae (1986) LER. 17 Lah. 523. 
(7) ALR. 1938 Nag. 273. am 3) ALR. F Pesh. 14] 

(9) (1909) 3 1.C. 470. . (10) A.I.R. 1926 Sind, 180. 
ayy ALR. 1935 Sind. 320. (12) (1898) Li.R. 20.All. 206. 


f13) (1904) LLR. 26 All 202. 
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14g 4 bound over under section 107, Criminal Procedurg Code, and B 





the surety should have their bonds forfeited and should pay in the 
2. case of A the full penalty of Rs.200 and in the case of B a 


Narain 


Sahai © Mitigated penalty of Rs.100 was maintained. 

Apart from this weight of authority, with all respect I believe 
Yorke, z. the view taken by the Division Benches of Calcutta and Lahore 
to be correct. The oppgsite view, as it appears.to mé,..involves 
regarding the words “a bond with sureties” as if it was merely 
a simple money bond. But it appears to me that this view which 
was rejected by Epcr, CJ. as far back as‘the year 1898 is fallacious. 
It is true that a bond may be nothing more than-an instrument - 
whereby a person ebliges himself to pay money to another on 
condition that the obligasion shall be void if a specified act is 
performed or is not petformed as the case may be, vide sub- 
section (5)(a) of section 1 of the Indian Stamp Act. But that 
very section shows that the word “bond” carries other meanings. 
Fowler in the Concise Oxford Dictionary includes among the 
explanations or definitions of the word “bond” “binding engage- - 
ment, agreement, deed by which A binds himself and his heirs 
* cic, to pay a sum to B and his.” The New Century Dictionary 

contains among the definitions or explanations the following: 
» ¢. legal deed by which a person engages himself and his Tepre- 

“tives to Fulfil specific conditions or pay monies.” . 
Prima facie a bond for keeping the peace is an undertaking 
to keep the peace, subject to penalties in case of breach of the 
undertaking, that is it involvés two undertakings. It seems to 
me to be natural that in the case’of, such.a bond which contains 
two undertakings, the sureties must be-regarded as sureties for 
. both undertakings, and that this is ¢0 appears-very clearly from 
the form of.the bond framed under section 555 of the Code for 
bonds with sureties under sections 108, .109 and 118. The form 
of bond which is No. XI of Schedile V ‘of the Code is similar in 
its wording to the form ef bond and bail bond after arrest under 
a warrant-form III of the same.schedule, as also to the form of 
bond and bail bond on a preliminary inquiry’ before a police 
officer (vide form XXV of'the same Schedule) and also to form 
XLII for bond and bail bond on a preliminary inquity before a 
Magistrate. In all these cases the surety binds himself-that the 
person: on whose behalf. he stands surety witt-do something, keep 
the peace, be of good behaviour, present himself in court at the 
proper place and time, undertakes that in case :the principal 
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makes default. therein, he the surety -will forfeit to His Majesty 
the King-Emperor of India, a certain sum of Tupees. It is true 
that in the case of the various bail bonds, the bail bond is set out 
a8 a separate undertaking by the surety evidently intended to 
be executed on a Separate form, whereas in the case of form XI 
the sureties are evidently expected to sign on the same form as 
that. used_by the principal, since the form contains the words 
“Where a bond with sureties is to be executed, add” that portion 
which relates te the-undettaking given by the sureties. But this 
Appears to me to be.a distinction without a difference. In form 
XI the sureties declare themselves to be suretiés for the above 
named (that is the principal) that he will be of good behaviour 


1946 
_—_— 
Emperor 
® 
Narain 

1 


Yorke, J. 


to His Majesty the King-Emperor of India, ahd to all His subjects © 


behaviour), they bind’ themselves jointly and severally to forfeit 
to His Majesty the sum of rupees... There is no difference 
between this undertaking and’ the undertaking to produce a 
certain person before the court (vide, for example, form III in 
which the surety declares himself a surety for the above- 
named . . . that he shall attend before . . . in the court of .. . 
on a certain date next to answer to the charge on which he has 
been arrested and shall continue so to attend until otherwise 
directed by the court, and in case.of-his making default therein, 


the surety binds himself to forfeit to His Majesty, the..King- 
Emperor of India, a certain sum of rupees). In all these cases 


of bail bonds there is a sepatate undertaking, in effect an under- 
taking to produce the. accuéed person in court, subject to a penalty 
in case the surety failg to make good his undertaking. Similarly 
in the case of, the vatiowts bonds with sureties under sections’ 107, 
108, 109 and 110 the surety undertakes that the: principal will 
keep the peace.or will be of good behaviour and if the principal 
makes default therein;‘the surety ‘will forfeit to His Majesty the 
King-Empetor. of India; a certain sum of money. 

The inférerice to be derived from the forms of boads is 
confirmed by the forms of notice to be issued under section 514 
on breach of a bond. These are forms XLV and XLVI. In 
these notices‘ the attention of the syreties is drawn to the fact 
that the principal has failed to“appear or has been convicted of 
an offence after the surety became surety, whereby the security 
bond.has bécome forfeited. The wé6rding is not exactly the same, 
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but it seems to me to make no difference... In each. case the 
‘surety is required to pay the said penalty or show cause why its 
payment should not be enforced against him. In case it be 
argued that there is no prescribed form for the bond to be executed: 
by the surety in cases under section 107, whereas there is a form 
of bond and a form of notice for cases which fall under sections 
108, 109 and 110 and cases of. breach of ‘A bail bond, it seems to 
me that no inference can be, drawn from this, bearing in mind. 
that the same words “execute a bond with or without sureties” 
appear in sections 107 and 108, while’ in sections 109 and 110 


the principal is to be ordered in all cases to execute a bond with 
sureties. 


A suggestion has been made that some inference in favour of 
the. opposite view may be derived from the provisions of section 
518. That section provides: 


. “When any person is required by any court or officer to execute 
a bond, with or without sureties, such court or officer may, except 
in the case of a bond for good behaviour, permit him to deposit a 
sum of money or Government promissory notes to such ampunt 
as the Court or officer may fix, in lida of executirig such bond.” 


I am not satisfied that any certain inference can be drawn 


‘fram the provisions of this section. And I note that in Laxman- 


lal v. Mulshankar (1), it was held incidentally that the 
deposit in cash allowed by this section to be substituted is only 


‘in Jieu. of the bond which the principal himself would execute 


and not in substitution of any bond which his surety executes. 
On the other hand, I cannot help thinking that the provisions 
of section 122 of.the Code are 4 clear indication that a surety 
within the meaning of sections 106, 107, 108, 109 and 110 is no: 
a mere guarantor of the amount of penalty which may be exacted 
from. the principal in case he makes default in the performance 
of his undertaking. That section gives the Magistrate 
power to refuse to accept a surety or to reject a surety 
previously accepted by him or his predecessor on the ground 
that such surety is an unfit person for the purposes of the 
bond. The trend of: rulings, which on this section are 
exceedingly numerous, is that the pecuniary fitness of the surety 
is not the only test. Sureties pecuniarily fit have been rejected 
on the ground that they were persons residing at a distance from 
-the. residence of the accused and therefore unlikely to exercise 
(1) (1908) L.L.R. 32 Bom, 449(45%). 
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any control over him. Persons have also been rejected on the 
ground of bad character. 


At the same time I am bound to concede that the wording of 
section 112 is somewhat against the view I take inasmuch as the 
Magistrate is enjoined to make'an order setting forth “the amount 
of the bond to be executed, and the number, character and class 
of the sureties (if any) required” ba not the amounts in respect 
of which they are to be liable in case of forfeiture. The provi- 
sions of sections 126 and 126-A may perhaps also afford some 
support to the opposite view, since they suggest that there is in 

” those cases only a single bond, namely that executed by the 
principal. On the other hand, section 502 is in very similar 
terms, and it does not seem to have been doubted in the past 
that the executant of.a bail bond is liable to pay the penalty 
agreed to by him in case the accused whose presence has been 
guaranteed absconds. 


To sum up, while I am not prepared to say that the matter 


is free from doubt, yet bearing in mind-the general. trend of | 
decisions including those of this Court, the considerations to 


which I have drawn attention above, and the form of bond into. 


1946. 
Emperer 


vv 
* Narain 
Sahai 


Yorke, J. 


which the sureties.themselves entered in the present case, I am _ 


of opinion that the Magistrate rightly ordered that the bonds of 
the sureties be forfeited and that the sureties should pay up the 


amounts of penalty as reduced by him. I would, therefore reject . 


the reference. 


Matix, J.:—I have had the benefit of’ reading the’ judgmenit. 
of my brother Braunp. At one stage I was inclined to take the 
same view. To every civil lawyer the word ‘surety’ conveys a 
definite meaning. - It suggests that the person is only guaranteeing 
the fulfilment of a promise made by another and necessarily 
therefore, his liability can in no case exceed that of thé -princijitl. 
Further, if the principal has fulfilled his undertaking. the surety 
is discharged and can no longer be held liable. If, therefore 
stress is laid on the point that the ultimate liability of the! princi- 
pal accused is the payment of a certain sum of money in case he 
forfeits the bond by either committing the breach of the peace 
or by ceasing to be of good behaviour, then the surety’s liability 
must of necessity be held to be the same as in civil cases, ie. he 
is liable to pay the amount which the principal has forfeited and 
the amount cannot be realised from him if it has already beer 
realised from the accused who has become, so to say, the principal 


1946 
Esoperor 
v 

Narain 
Sahai 


Malik, J. 
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debtor. To my mind, however, the bonds given by the accused 
prop 20d the sureties under section 107, 108 and 109, Criminal 
-Procedure Code cannot be interpreted in the sense that they 
give rise to money liabilities only. The legislature itself has 
contributed to the confusion by using the words “a bond with 
surety” and has not made it clear that the sureties are to execute 
a separate bond till we come tothe forms in the Schedule framed 
under sections 554 and 555 of the Code of Criminal Procedure, 
nor is it made clear that a surety may be required. to execute a 
bond for an amount different from the amount for which the 
principal accused is required to execute a bond. I agree most 
respectfully with the-Gbservations of-Epcr, C.J., in Queen- 
Empress v. Rahim Baksh (1) that the. principal object behind a 
bond is not to obtain money for the Crown by the forfeiture of 
recognizances, but to insure that the particular accused person 
shall be of good behaviour for the time mentioned in the order. 
That, this is'so, is clear from the fact that section 118 of the Code 
provides that ‘the amount of the bond should not be excessive 
considering the circumstances of the case. If-therefore, the sam 
fixed is such that the accuged..can. pay-it, there does not seem to 


“be much point: in dethanditig sureties. It is not financial 


considerations on. whith a court decides whether a bond should 


* be with or without sureties but it is on the gravity of the offence. 


If, therefore, the material undertaking is deemed to be that the 
accused would keep the peace or be of good behaviour,,the surety 
must be deemed to guarantee that and to that extent he is rightly 
called a surety. But so far as the payment of money is considered 
each undertakes an independent liability. 


Apart from the fact that the balance of authority is in favour 
of that view, we have the fact that surety bonds under section 107 
of the Crifhinal Procedure Code all over this province, so far as 
I know, follow the form No. XI in schedule III of the Code of 
Criminal Procedure which, to my mind, clearly’ implies an 
independent liability of the surety if the accused. breaks his bond 
and does not keep the peace. The object clearly is not so niuch 
that the surety sipuid pay money but that he -should exercise 
restraint on the illegal activities of the accused. 


The bonds in this case have been badly translated .and 
clumsily drafted, but the meaning” is absolutely clear that the 
Q) (1898) LL.R. 20 All. 206. 
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sureties undertook to see that the accused kept the peace and if 
he did not, the sireties would forfeit a sum of money to the 
Crown. This too is, to my mind, by way of punishment 
as the sureties did not successfully exercise the restraint on the 
accused which they had promised to do and which undertaking 
they had failed to fulfil. s 

It is true that no form of surety bond under section 107 of 
the Criminal Procedure Code is given in the Schedule but I 
Cannot: attach much importance to that as the language of 
sections 107, 108 and 109 are, for all practical purposes, very 
similar and under section 555 ot the Criminal Procedure Code 
the form No. XI can be used for a surety bond under section 107 
of the Criminal Procedure Code, nor do I attach much importance 
to the fact that the Criminal Procedure Code talks of “a bond 


With surety” and apparently does not seem to contemplate more . 


than one bond. Under the General Clauses Act the singular 
includes the plural and the forms given in the schedule, which 


must be deemed to be a part of the Act, clearly indicate that . 


the accused and the sureties are required to execute separate 
bonds. 


I was a party to the decision in Abdul Aziz v. Emperor (1) 


where it was held that “the surety does not guarantee the pay- 


ment of any sum of money by the person accused who is released, 


on bail but guarantees the attendance of that person. He is 
a surety for attendance and not a surety for payment of money. 
His contract and the contract of the person released off bail are 
independent of each other. The simple fact is that the surety 
promises to pay a certain sum of money if the person accused 
does not appear at some time and place as required by law. If 
that person does not appear, the money is forfeited.” A previous 
decision of mine in Nisar Ahmad v. Emperor (2) was approved. 
After having carefully considered the point I see no. eason to 
change the opinion already expressed by me in the ‘two cases 
cited above. : 

I would, therefore, hold that the. liability of the sureties was 
independent of the liabilities of the principal accused and-uphold 
the order passed by, Mr. R. GC. L. Asthana, Sub-Divisionaf Magis- 


trate of Khaga, on the 6th of. December, 1943,.and reject this . 


reference. . : 
BENNETT, J.:—It appears. to be a fact that since the Code 
of Criminal Procedure was enacted the Courts in the Agra 
(1) LL.R. £1946] All, 288. 2) LL.R. £1945] AN. 639. 
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Province have construed the preventive sections of the Code in 
chapter VIII as providing that the liability of those~who offer 
themselves as sureties for persons who are required to furnish 
security (under sections 106 to 110) is distinct from the Hability 
of the latter. That is to say, they execute separate bonds on 
‘forfeiture of which they may be required to pay thé amounts 
entered in them, irrespective of the liability of the person 
required to furnish security, this being by way of further 
assurance for his keeping the peace or for his good behaviour, 
and not for realising the amount by which he has bound himself. 
It is true that there has been no express decision by this 
Court on the point, but the reason for this appears i} be ‘that. 
the correctness of this view has never previously been’ questioned 
in this province. The only case of this Court placed before us 
in which the question might have been raised is Empéror v. 
Raja Ram (1). In that case a bond taken under settion 107 
from one Raja Ram and a security taken from one Basdeo as 
his surety were declared forfeited. Raja Ram was called upon 


to pay the penalty of Rs.200 for which he ha@ made himsclf 


liable and Basdeo:a mitigated penalty of Rs.100 in addition. 
The statement of the facts which precedes the, judgment shows 
that bonds were executed by each. The only question primarily 
before the Bench was whether their recognizances. could be 
forfeited some time after the conviction of Raja Ram of au 
offence under section 353, of the Indian Penal Code no steps 
to do so ‘having been taken at the time of conviction. Answering 
this question in the affirmative the Bench observed that they 
saw no cause to interfere. This clearly“shows that there was at 
that time (1903) no idea of questioning the view that the amounts 
entered in the bonds of the person against whom the order was 
passed under section 107 and his surety could both be forfeited. 

There can also be no doubt that the weight of legal authority 
is in favour of this view. Against it there is the authority of the 
Judicial Commissioner’s Court of Upper Burma, the Chief Courts 
of Lower Burma and Oudh, and the High Court of Nagpur, for 
it, in addition to the consistent practice of the courts of this 
province, never questioned apparently by the High Court, there 


. 3s the authority of the High Courts of Madras, Calcutta and 


Lahore and the Judicial .Commissioners Courts of Peshawar and 


*Sind. Earlier decisions of the Lahore High Court in which a 


contrary view was taken were overruled in Sardar Khin v. The 
(1) (1904) LL-R. 26 All. 202. 
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Crown (1). Vide Chitaley’s Commentary on section 514 of the 
Code, Note 10. 


In my. judgment the view hitherto taken by this Court is 
correct and there is no reason to depart from the construction 
which has been placed upon these provisions of the Code over 
such a long period. The fallacy which to my mind underliés 
the other view is that ‘the provision for the execution of a bond 
with sureties means necessarily that only one bond shall be 
executed. If there was nothing else to guide us, the provision 
might certainly be construed as meaning that only one bond 
should be executed, but’ it seems to me that there are clear 
indications in the Code that the expression is open to another 
construction and that the former was not the construction intended 
when secutity is calléd for under these sections. 

The illustrative form XI in Schedule V expressly provides 
that the surety or sureties become liable for the amount stated 
therein on the person proceeded against making default in what 
is required of him, that is, to keep the peace or be of good 
behaviour. There is nothing whatever’ except the use of the 
word ‘surety’ to suggest that that liability ‘shall be in any way 
dependent on anything else, that is, that it’ shall not arise at all 


1946 


Empetor 
%. 


Sahai 


Bennett, Js 


if the bond executed by the other person has been discharged. — 


The form is that approved under section 555 of the Code. 

Secondly there is express reference to the surety’s separate 
bond in the notice issued to a surety of forfeiture of bond. The 
notice states that he became surety by a bond and that for certain 
reasons this “‘security bond” has become forfeited. By “security 
bond” in this context, I understand, is meant a bond by which he 
gave personal security. : 


Thirdly there is the analogy from bail bonds required under 
sections 76 or 86. Section 76 provides that where a warrant is - 


issued for the arrest of any person the Court may in its discretion 
direct by endorsement on the warrant that, if such person execute 
a bond with sufficient sureties for his attendance before the court 
at a specified time and thereafter until otherwise directed by 
the court,. the officer to whom the warrant is directed shall take 
such security and shall release such person from custody. Section 
86 contains a somewhat similar provision for bail when a person 
arrested is brought before the Court. Form III of schedule V 


is the form approved in the latter case. It clearly shows that . 


(2) (1936) LL.R. 17 Lah. 523. 
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there are two bonds, a bond and a bail bond, and the wording . 


1946 
“mpage OF the latter is similar, mutatis mutandis to that of: Ferm XI- 
Nena Phe person whose appearance is required binds himself to attend. 
Balai ona certain date and in default to forfeit a certain sum. The 


surety binds himself to forfeit a certain sum if the said person 


Bennez,g, makes default in attendance. Form XXV—again for “bail and. 


bail bond”—is similar. The only distinguishing points are that 
in section 76 the word “sufficient” has been inserted before 
“sureties” while it is not in the preventive-sections, and the 
endorsement is required to state inter alia the amount in which 
the sureties and the person for whose arrest the warrant is issued 
are to be respectively bound, while there is. no express suggestion 
in the preventive sections that the amount by which each. person 
is bound may vary. In my opinion these variations have no - 
significance. 

That both the person required to furnish security and his 
sureties are liable in the case of bail was held by the Madras 
High Court in Kulur Annappa Naick v. Emperor (1), where it 
was held that the surety is not discharged by the fact that an 
accused has paid the amount of his own bond; and there is 2 
ruling to the same effect in Abdul Karim v, Emperor (2). 

The word “surety” connotes a person who gives security and 
there ‘is no reason why that security should not be given by 4 
separate instrument, as where, for instance, when a defendant is 
required to furnish security for his appearance under order 
XXXVIII rule 2 of the Civil Procedure Code, a person executes 
a bond as surety for his appearance. There is also the provision 
in section 514B of the Criminal Procedure Code that where the 
person required to execute a bond is a minor, the court may 

-accept, in lieu thereof, a bond executed by a surety or sureties 
only. 

When the Code provides for the execution of a bond with . 
sureties, this, considered with other provisions, means, in my 
judgment, a bond with another person or persons giving security 
in another bond or bonds in a form similar to that approved 
under section 555. As there are in my opinion clear indications 
that it is intended that the word ‘sureties’ should be Construed 
in the wider sense hitherto accepted in this province, I see no 
reason why it should be construed in the narrow sense for which 
the learned counsel who supports the reference has contended. 

“1 would therefore reject the reference. 

_By THE Court:—The reference is rejected. 

~ @) (1909) 8 LC. 470. (2 ALR. 1988 Sind, 320. 
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Before Mr. Justice Verma, Mr. Justice Hamilton and Mr. Justice Sinha. 
PANNA LAL MARWARI (DeFENpant) 2. BISHEN DEI (Prawnr)* 
Civil ‘Procedure Code, order XVI, rules 2, 3-Time allowed to 

plaintiff to file documentary evidence—Fdiluré to produce evidence— 

Plaintiff absent on the date fixed—Counsel’s application for ad- 

journment refused—Counsel stating no further instructions—Suit 

dismissed for default—Whether rule 3 applies. 

On an, application by. the plaintiff time was granted. to him to file 
‘ibis decuimentary evidence on the date fixed for final hearing. He 
failed to produce evidence on, that date and‘he himself was absent. His 
‘Counsel applied for an adjournment, . which was refused. He then 
‘tated that he had no instructions, The suit was dismissed for default 
of plaintiff. Held that the only provision in the Code under which the 
dismissal of the suit could, in these circumstances take place was rule 3 of 
order XVII of the Gode of Civil Procedure. 

Held further that the decision of the trial court was open to appeal. 

Mesers. C. B. Agarwala and Chaturbhuj Sahai, for the 
appellant. ae : 

Mr. R. C. Ghatak, for the respondent. 

The judgment of the Court was delivered by: 

VeRMA, J.:—This is a defendant’s appeal from an order of 
remand passed by the lower appellate court. The material facts 
are as stated below. : 

On March 10, 1941, a suit was filed by the plaintiff in 
accordance with the provisions of Order XXI, rule 63 of the 
Code of Civil Procedure for a declaration that certain property, 
which the defendant had attached in execution of a decree obtained 
by him against the plaintiff's husband was not liable to attach- 
ment and sale in execution of that decree as it belonged to. the 
plaintiff and not to the defendant's judgment-debtor. The court 
fixed April 28, 1941 for the hearing of the suit. The defendant 
was absent on that date and the suit was decreed ex parte, On 
May 27, 1941, the defendant filed an application under Order 
IX, rule 13 praying that the ex parte decree be set aside. This 
application was granted on October 11, 1941, subject | to. - the 
payment by the defendant applicant of a certain suin of money 
as costs to the plaintiff by October 27, 1941. The costs were 
deposited as ordered and the court fixed November 15, 1941, for 
the appearance of the defendant and directed him to file his 
written statement in answer to the claim by that date. The 
defendant appeared on November 15, 1941, and filed a written 
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statement. The parties also filed applications. on that date 
stating that the documents which each of .them had to file had 
not yet been obtained and prayed that time be allowed to them 
for filing their documentary evidence. The. plaintiff's applica- 
tion was 34C and the defendant’s application -was 35C. . The 
presiding officer of the court happened to be absent on casual 
leave on November 15, 1941, and so an order. was recorded in the 
Order Sheet to the effect that the case would be heard on December 
6, 1941, and that the applications, 34C and 35C, would also. be 
considered on that date. The case was taken up on December 
6, 1941, in the presence of the parties and issues were framed anil. 
February 5, 1942, was fixed for the final hearing of the suit. . The 
applications 34C and 35C were granted and each party .-was 
directed to file its documentary evidence by February 5, 1942. 
When the case was taken up for final hearing on February 5, 
1942, the plaintiff's counsel appeared and filed an application for 
adjournment. That application was refused. Thereupon: the 
plaintiff’s counsel stated that he had no further. instrtictidtis to 
proceed with the suit, and the court recorded its decision int the 
following words: 





“ plaintiff is absent: >is (het) lawyer only applies for postpone- 
ment on the ground that a revision application has been filed 
against the order of restoration of the suit by this. Court, dated 
11-10-1941. Postponement cannot be granted. The suit is_ there- 
fore dismissed for default of plaintiff with costs to defendants, 
as plaintiff's lawyer has no further instructions in the suit.” 

The plaintiff thereupon filed an appeal in the lower appellate 
court treating the decision as a decree. Apparently the plaintiff 
and her counsel treated the decision as one under Order XVIL, 
rule 3 of the Code, as amended by this Court, dismissing the suit 
on the merits. The appeal came up for hearing on August 9, 
1943. No objection by the defendant appears to have been 
taken before the lower appellate court.that the appeal did not 
lie on the ground that the Munsif had not decided the suit on 
the merits under. Order XVII, rule 3. The appellate court, after 
hearing the parties, came to the conclusion. that the Munsif. was 
wrong in refusing the plaintiff's request for adjournment. and 
that the appeal should. be allowed. This also shows that the 
court as well as the parties treated the decision as one under Order 
XVII. rule 3. The court, however, was of the opinion that the 
plaintiff should pay a sum of Rs.25 to the defendant as “damages” 
within ten days. It accotdingly. ordered that ‘the case be put. up, 
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for final orders after the expiry of the period of ten days allowed 
to the plaintiff. The sum of Rs.25 was paid by the plaintiff in 
accordance with the order of the court and, on August 20, 1943, 
the court allowed the appeal, set. aside the decree of the lower 
court and remanded the case to that court with the direction that 
jt should be reinstated to its original place in the register of 
suits and should be heard. and decided in accordance with law. 
It. will be noticed that the court used the word “decree”. This 
- appeal is directed against that order of remand. 
"In the first two grounds of the memorandum of appeal it is 
Stated that the decision of the trial court was under Order XVII, 
“rule 2 under which the court had to proceed in one of the modes 
ioned ‘in Order IX, and was not under Order XVI, rule 3. 
In the third ground of appeal it is stated that the only course open 
to the plaintiff was to apply for restoration under Order IX, rule 
3. or rule 9. It may be pointed out that. the reference to rule 3 
of Order IX is not intelligible. In the fourth and last ground 
of appeal it is stated that “the order of the lower appellate court 
will cause a great miscarriage of justice to the appellant.” 
Before the Bench by which this appeal has been referred to 
a larger Bench as well as before us the contention put forward 
on behalf of the appellant was that the decision of the trial court 
was one under Order XVII, rule 2 and that therefore the only 
course open to the plaintiff was‘ to file an application under 
Order IX, rule 9 to have the dismissal set aside. It may be 
pointed out here that this Court has added an Explanation—apart 
from another paragraph—to Order XVII, rule 2. That Explana- 
tion is in these words: ‘‘No party shall be deemed to have failed 
to appear if he is either present or is represented in court by an 
agent or pleader, though engaged only for the purpose of making 
an application.” In view of this Explanation, it is clear, in our 
judgment, that the trial court could not, on February 5, 1942, 
proceed under rule 2 of Order XVII; as it originally stood, in 
other words, under what is now the first paragraph of rule 2 after 
the additions made by this Court. The argument of the 
appellant’s counsel, then, is that, in any event, the language used 
by the trial court shows that it intended to proceed under the 
first paragraph of rule 2 of Order XVII. We do not consider 
it necessary to express any opinion on the question whether the 
intention of the court, if it is clearly expressed, is material even 
if it has purported to act in accordance with a certain provision 
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aie Of the Code’ under a misapprehension as to the correct provision 

Puma applicable, because the language used by the court in the case 
baie before us cannot be said to be clear on the point. It is true that: 

Bise’Dei the court said that the plaintiff was absent. That was correct so 
far as the physical presence of the plaintiff was concerned. The 

plaintiff's counsel, however, was present and filed an application 

for adjournment. It is also true that the court used the word 
“default”. It has been argued on behalf of the appellant that 

this word must be taken to have been used in the sense of failure 

to appear, and not in the sense of failure to produce evidence or 

to perform any other act necessary for the further progress of the 

suit for which time had been allowed within the meaning of rule 

3 of Order XVII, as amended by this Court. In our judgment 

this contention cannot be accepted. The utmost that can be 

said is that the language used by the trial court was ambiguous 

and was oper to both the constructions mentioned above. If the 

plaintiff and her advisers placed the latter construction upon it, 

can it be said that they were necessarily wrong? We think not. 
Furthermore, even if we were to accept the contention that the 

_ first paragraph of rule 2 of Order XVII was applicable. to the facts 

of this case—which we are, far from doing—we would find it 

difficult, to hold that a party can be penalised if the court choses 

to couch its order in ambiguous language which. is open to two 
constructions. As has been pointed out above, the appellate - 

court treated it as a decision under rule 3 of Order XVII and 

no exception to that view was taken by the defendant. 

We are, further, of the opinion that rule 3 of Order XVI, 
as amended by this Court, was in terms applicable: to the facts 
of this case. That rule stands as follows: 

“Where any party to a suit, to whom time has been granted, 
fails, without reasonable excuse, to produce his evidence, or to 
cause the attendance of his.witnesses, or to comply with any pre _ 
vious order, or to perform any other act necessary to the further 
progress of the suit, for which time has been allowed, the court 
may, whether such party is present or not, proceed to decide the 
suit on the merits.” 

As has been shown above, the first hearing of the suit in the 
present case was fixed for November 15, 1941, on which date the 
defendant had been directed to appear and to file his written 
statement in answer to the claim. The parties did appear on 
that date and the defendant filed his written statement. The 
plaintiff on that date filed an application 34€—requesting — the 
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court to grant her time for the production of her documentary 
evidence. That application was taken up on the next date of 
hearing, viz. December 6, 1941, and was allowed, time being 
granted to her for filing her documents by February 5, 1942. 
Thus, one of the things that happened on February 5, 1942, was 
that the plaintiff failed to produce her documentary evidence for 
which time had been allowed. The only provision in the Code 
under which the dismissal of the suit could, in these circumstances, 
take place was rule 3 of Order XVH. That being so, it. is 
impossible to say that the learned Judge of the court below was 
wrong in holding that the appeal filed by the plaintiff was 
: competent. 


ya. an earlier part of this judgment we have said that the 
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memorandum of appeal filed. in this Court contains four grounds, 


and have also given their contents. None of those grounds 
attacks in clear words the decision of the lower appellate coyrt 
on the merits. It has been contended on behalf of the appellant 
that the fourth ground of appeal can be deemed to challenge the 
decision on the merits and we have allowed the counsel to submit 
arguments on the merits also. We are, however, clearly of the 
opinion that the appellant’s, learned counsel has failed to show 
that the decision of the learned Judge below is wrong on the 
merits. The learned Judge took all the circumstances into 
consideration and we are unable to hold that he arrived at a 


wrong decision, 7 


.Our conclusion, therefore, is that this appeal is without force. 


It is accordingly dismissed with costs. 


APPELLATE CIVIL 
Before Mr. Justice Malik and’ Mr. Justice Wali-ullah. 


PREM NARAIN (PtaintiFF) v. HANSRAJ SINGH anv orners 
: (DEFENpDANTs)* 
Hindu law—Surrender—Family setilement—Right of reversioners to 
‘ divide family property 
Held that where the daughters of a Hindu male “owner had made 
a complete surrender of their rights and succession opened out to the 
reversionary body as then existing, it. was open to, the reversionary body 
to. divide. the property by mutual agreement, and the family settle- 
ment so arrived at was a valid one. -- 





\ First A peal No. 55 of 1948, from a decree of Randhir Singh, Civil Judge: of 
Mainpuri, ‘diked the 10qh of October, 1942. : 
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Held further that it is not necessary for a deed of surrender that the 
limited owner should purport to transfer the property to the next rever- 


Prin Barge sioner. All that is, necessary for her to do is to give up her rights in 
Hansraj the property and then as a matter of law the property would vest in the * 


Singh 


nearest reversioners and in case a widow surrenders her rights by pur- 
porting to transfer it to a reversioner the surrender would only be valid 
if the property was given to the whole body of reversioners. 

Mr. Prem Mohan Verma, for the appellant. 

Mr. M. N. Raina, for the respondents. 

The judgment of the Court was delivered by: 

Mau, J.:—This is a plaintiff's appeal. One Jwala Prasad 
who was the last male owner of the properties now in suit died 
in the year 1916. At the time of his death he left a widow Mst. 
Shiva Kunwar and three daughters, Mst. Chandan Kunwar—she 
has at times been also described as Mst. Chandrika Kunwar— 
Mst. Champa Kunwar and Mst. Phulmati Kunwar. On the 
death of Jwala Prasad the name of his widow Mst. Shiva Kunwar 
was entered in the papers. She died sometime in the year 1918 
and Chandan Kunwar, the eldest daughter died soon after. A 
dispute arose between Champa Kunwar and Phulmati Kunwar 
and the sons of Chandan Kanwar as to the succession. The sons 


of Chandan Kunwar set up some claim to the“property but it is 


not clear what exactly their claim was. Ultimately the matter 
was settled in this way that Champa Kunwar and Phulmati 
Kunwar surrendered their life estate and the grandsons of Jwala 
Prasad who were then in existence divided the property in three 
equal shares per stirpes. They have been in possession in 
accordance with the division of the property in the year 1918. 
The plaintiff Prem Narain is the third son of Champa Kunwar 
who was born in the year 1928, five years after the compromise. 
He has filed this suit claiming a declaration in these terms: 


“This plaintiff and other daughters’ sons of Jwala Prasad 
aforesaid are the owners of the property mentioned below after 
the death of Mst. Champa Kunwar, defendant No. 8”. Phulmati 
died in the year 1925 and her son Jagat, Narain predeceased her 
in 1923. ‘The share that was allotted to Jagat Narain is now in 
the possession of his father Hansraj. Though the plaintiff has 
not claimed any relief with respect to the surrender and the 
compromise dated the 28th of November, 1918, learned counsel 
appearing for him has assured us that that was what his client 
intended. The allegations of the plaintiff are that Mst. Champa 
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Kunwar and Phulmati Kunwar were not entitled to surrender 
their life.estate in favour of the next reversioners and this has 
been explained to us by learned counsel to -mean that the 
surrender was not a bona fide surrender but was a device to divide 
the property between the daughters and the grandsons. His 
second line of attack is that Champa Kunwar and Phulmati 
Kunwar have asserted in the compromise dated the 28th of 
November, 1918, that Jwala Prasad had left a will in accordance 
with which the property was to devolve after the death of Jwala 
Prasad. Learned counsel- has argued that the reference to the 
will vitiates the surrender. His third objection is that the 
surrender is invalid as the six daughters’ sons who were then in 
existence were not given one-sixth share each as they were entitled 
to under the law but the property was divided per stirpes between 
the sons of the three daughters of Jwala Prasatl. 


The will mentioned in this compromise was. not admitted 
on behalf of the plaintiff and his case was that Jwala :Prasad: had 
died intestate and had left no will. The lower court has accepted 
the evidence of the defendants’ witnesses, Hansraj and Totaram, 
that Jwala Prasad did make a will. We do not see any relevancy 
to the question of this will as regards the validity of the surrender, 
but apart from that we are of the opirfon that the lower court 
was right in accepting the evidence of the witnesses for the defen- 
dats that Jwala Prasad before his death had left an oral will. 
The lower court has pointed out that if there was no will left 
by Jwala Prasad there was no reason why any mention should 
have been made of this will in the compromise dated the 28th 
of November, 1918. The will attempted to follow as far. as 
possible ordinary rules about succession according to Hindu Jaw. 
According to the terms of this will Mst. Shiva Kunwar, — the 
widow of Jwala Prasad, was to be the owner of the property 
in her lifetime and after her death the property was to go to 
the three daughters of Jwala Prasad in equal shares and the share 
given to each daughter was to go to: her issue. At the time of 
the compromise dated the 28th of November, 1918, Mst. Chandan 
Kunwar was no doubt dead but two of the daughters, Mst. 
Champa Kunwar and Mst. Phulmati Kunwar were alive and were 
both married and had children. Phulmati is now dead. Champa 
Kunwar is alive and she is a patty to.this suit. She has not filed 
any written statement nor she has come into the witness-box 
to explain why a false statement was made in‘this document that 
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‘there was an oral will of Jwala Prasad: if Jwala Prasad had made 
no such will in his lifetime. Learned counisel has mentioned to 
us a registered will executed by Shiva Kunwar on the 8th of 
January, 1917. The document is not now on the record, nor, 
has it been translated or included in our paper-book. The lower 
court thought that there was some reference to the will of Jwala 
Prasad in this will made by the widow of Jwala Prasad. Learned 
counsel for the appellant has assured us that there is no mention 
of the will but what the widow purported to do was to catry 
out the last wishes of her husband. There, is not much difference 
between the two and we agree with the court below that that also 
lends some support to the evidence given on behalf of the ~ 
defendants that Jwala Prasad after he had been attacked by 
paralysis sent for his daughters and his grandsons and his widow 
and told them how he wanted his property to ‘devolve after’ his 
death so that they’ may not quarrel among themselves about the 
devolution of the estate. Hansraj defendant is no doubt an 
interested witness in the sense that after the death of Jagat Narain 
he. has now become entitled to Jagat Narain’s share in the 
property but he was cross-examined at great length about the oral 
will and the learned Judge accépted: Hig: testirony ‘and that of 
‘Fotaram, the other: witneséfor:the defendant. Learned counsel 
for the plaintiff while cfoss-examining these witnesses. insisted on 
their repeating the contents of the will of Jwala Prasad as far as 
possible in the words of Jwala Prasad. We do not. see any 
material difference in the version given by these. two witnesses. 
The plaintiff produced two witnesses, Gopinath and Ganga 
Singh, to prove that Jwala Prasad immediately after he got the 
attack of paralysis became unconscious. It is not an usual 
experience to find a man becoming unconscious immediately 
after an attack of paralysis unless the attack was very severe. 
Generally it takes two or three days before a man becomes un- 
conscious. In any case their evidence was not accepted by the 
court below and in a matter where the learned Judge had the 
advantage of having the witnesses examined in chief and cross- 
examined before him we do not see any reason why we should 
differ from, his conclusions specially as those conclusions are 
supported. by the other circumstances which appear from the 
record. We, therefore, agree ‘with the decision of the court 
below that Jwala Prasad before his death made an oral witl under 
which Shiva Kunwar was to be the owner of the property for 
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three daughters of Jwala Prasad in equal shares and the share 
given to each of the daughters was to be inherited by her children. 

Coming back to the document dated the 28th of November, 
1918, the document purports to be a deed of surrender or 
dastbardari and a tamliknama or an arrangement as regards the 
title to the property. It is a composite document. Learned 
counsel had to agree that if the parties had executed two separaie 
documents, one under which Mst. Champa Kunwar and Mst. 
Phulmati Kunwar had merely surrendered their rights, i.e., they 
had effaced themselves and the other by way of family settlement 
by which the grandsons had decided to hold the property in 
certain shares, he could not have challenged the deed of surrender. 
As we read this document it is clearly divisible into two distinct 
parts. Not only at the end it is called a deed of relinquishment 
and tamliknama but also in the body of the document it is provided 
as follows: “‘Consequently, we, Mst. Champa Kunwar and 
Phulmati Kunwar, have, of our free will and accord, without 
coercion and compulsion of any one else and while “in full 
possession of our five senses, relinquished our rights and interests. 
in the property aforesaid.” Mst. Champa Kunwar and Mst. 
Phulmati Kunwar reserved absolutely no right under this docu- 
Ment nor were they given any share in the property. The 
suggestion made by learned counsel that this was a device to 
divide the property does not appeal to us. What he has argued 


is that the idea was that Champa Kunwar and Phulmati Kunwar 


-would enjoy the property during the minority of their sons in 
the name of their sons. We do not think that there is any basis 
for this suggestion. Champa Kunwar and Phulmati Kunwar if 
they were only anxious to manage the property they had the right 
to do so both under the will of Jwala Prasad as well as under the 
Hindu law and it was not necessary for them to enter into any 
such device. Moreover both of them had their husbands alive 
and it would have been their husbands who would have managed 
the property on behalf of their minor sons. It is clear from the 
document that Champa Kunwar and Phulmati Kunwar wanted 
to completely efface themselves to avoid any dispute in future. 
It is not a case where there’ was any division of property between 
a limited owner or her nominee, a third party, and the reversioners.. 
It is a case where two limited owners effected a complete efface- 
ment of their rights and after the deed of surrender of the 28th 
df November, 1918, the property as a matter of law vested in 
the grandsons of Jwala Prasad who were then six in number. 
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It is not necessary for a deed of surrender that the limited owner 
should purport to transfer the property to the next. reversioner. 
All that is necessary for her to do is to give up her rights in the 
property and then as a matter of law the property would vest 
in the nearest reversioner. In case a widow surrenders her rights 
by purporting to transfer it to a reversioner the surrender would 
only be valid if the property was given to the whole body of 
next reversioners. Here as we read the document, in the first 
part of the deed which we have already quoted, Champa Kunwat 
and Phulmati effected an effacement of their rights. In the 
second part of the document the grandsons of Jwala Prasad 
decided by a family settlement in what shares they would hold 
the property. This arrangement is in accordance with the 
directions of Jwala Prasad and is therefore perfectly valid. 


Even apart from that we do not see what ground for objection 
the present plaintiff can have. In the year 1918, after the 
surrender by Champa Kunwar and Phulmati Kunwar, the 
property, assuming that there was:no will of Jwala Prasad, would 
have vested in the sons and grandsons, who were then in 
existence, in equal shares. and. the, two sons.of Champa Kunwar 
would have got one-sixth éach; that is the branch of Champa 
Kunwar would have got only one-third. The plaintiff was not 
born till five years after the surrender. Even if there was no 
family settlement, the plaintiff would be entitled to get a share 
in the one-third that came to the two sons of Champa Kunwar 
who were in existence at the time of the surrender. The plain- 
tiff would have had no right to get a share out of the property 
that had vested in the sons of Chandan Kunwar and Phulmati 
Kunwar after they had partitioned the property and taken away 
their shares, that is, under the Hindu law after the surrender 
by the two life estate holders the sons of Chandan Kunwar would 
have got a half share and the son of Phulmati Kunwar would have 
got a one-sixth and the sons of Champa Kunwar would have got 
the remaining one-third, and after they had partitioned the 
property, if a son was born to Champa Kunwar, he would have 
had to share in the one-third that came to his branch. Learned 
counsel admitted that his client would not be entitled to any- 
thing more than a share in the one-third that would have come 
to the branch of Champa Kunwar, but he alleged that if the 
surrender was invalid the partition between the grandsors of 
Jwala Prasad would not bind the ultimate reversioner whoever 
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he may be and the plaintiff had a right to file a suit in a represen- 
tative capacity for the benefit of the actual reversioner in whom 
the property might ultimately vest. We have already held that 
“we see no reason to hold that the surrender was invalid. The 
court below has held that Champa Kunwar and Phulmati 
Kunwar had made a complete surrender of their rights on the 
“28th of November, 1918, and after that they ceased to have any 
“interest in the property and succession opened out to the 
“teversionary body as then existing, that it was .open to the 
“reversionary body to divide the property by mutual agreement 
-and that the family settlement was, therefore, a valid settlement. 
“We fully agree with this finding. The appeal has no force and 
*we dismiss it with costs. 





Before Justice Sir Henry Braund and Mr. Justice Pathak 


NIZAM UDDIN (Decrez-Houprr) v. IKRAMUL HAQ Anp ‘OTHERS 
(JUDGMENT-DEBITORS) AND ALLAH DIN AND OTHERS (DECREE- 
HOLDERS)* 


“Civil Procedure Code, section 11, order XXI, rule 34, order XXIH, rule 
8—Compromise embodied in decree—Whether decree capable of 
execution—Execution proceedings—Principles of res judicata— 
Whether applicable. 

As a result of the compromise in a suit these terms were incorporated 
dn a decree. “The plaintiff and defendant No. 1 will execute a deed 
-of exchange and get it registered within a month. In case any ,of the 
“parties fails to do so, it will be open to the other party to file an appli- 
cation for compulsory registration of the deed ‘of compromise or | the 
deed of exchange: or a suit for the specific performance of the contract 
“to execute and complete the deed of exchange with the terms mentioned 
zabove may be filed. No party will have any objection thereto. 

Held that the contention of the judgment debtor that the deed of 
‘compromise could be enforced only by means of a suit was not correct 
zand the decree was capable of execution. 

The question of the framing of the decree is a miatter relating to 
‘procedure and it is the duty of the judgment-debtor ‘as much ‘as that 
‘of the decree-holder to see that a proper decree is framed by the court 
and ‘that ‘the operative portion of the decree expresses the real intention 
sof the parties. Where the judgment-debtor never raises an objection, 
at the proper time to the frame of the décree and acquiesces in the decree 
“being passed in the manner in which it is passed and he takes benefit 
thereunder, in these circumstances and when he has lain sleep upon his 
‘tights for a number of years, at his invitation the transaction cannot be 
tripped open. x . 
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Before making the compromise a rule of the court, the court should 
ascertain with precision the terms of the compromise and state in the 
operative portion of the decree the rights of the parties with such clear- 
ness. as may leave no room: for doubt with regard to the exact scope 
of those rights. Certaintly is of the essence of a decree and upon a perusal 
thereof it should appear whether it is merely declaratory or is directory 
and executable. 

It is not correct to say that the principle of res judicata applies to 
execution proceedings only in cases where some money has been realised or - 
some other kind of satisfaction has been made in the course of those 
proceedings. Nor could it be said that the mere fact, that an order 
adverse to the judgment-debor was passed, Which would ‘not have been 
passed if the point as regards the executability had’ been raised before 
the court passing that order, was sufficient to attract the applicability - 
of the principles of res judicata. 


The correct Proposition of law is, that if the court has passed an 
order which is for the benefit of the decree-holder and to the detriment 
of the judgment debtor, and which would not have been passed if a 
certain point had been raised by the judgment debtor, the hearing of” 
such a point would be barred by the principle of res judicata. 


Mr. Krishna Shankar, for the appellant. 
Mr. Mukhtar Ahmad, for the respondents. 
The judgment of the Court was delivered. by: 


Patuak, J.:—This is an appeal under section 10 of the- 
Letters Patent against the judgment of a learned single Jitdge 
of this Court, whereby the execution application filed by the- 
appellant in the court of the Munsif Haveli, Azamgarh, was: 
dismissed. The facts giving rise to this appeal are very short 
and may be stated’ as follows: 


The ancestor of the decree-holder, who is the appellant before - 
us, obtained a decree on the basis of a compromise in suit No. 156: 
of 1927 against the predecessor-in-title of the judgment-debtors, 
the respondents in this appeal. That suit was for a perpetual 
injunction restraining the defendants from interfering with the- 
plaintiff's possession over a certain zamindari property and, in the - 
alternative, for possession over the same. In the course of the 
trial in that suit, the parties arrived at a compromise, which they 
filed in court, with the prayer that a decree be passed in terms. 
thereof. As a result of the compromise, defendant No. | in the- 
suit agreed to transfer certain property to the plaintiff by way 
ofian exchange for the property which.defendant No. 1 was 
allowed to retain in his possession. Under the compromise, thée- 
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parties were to execute and get registerd a deed of _ exchange. 
“The court dealing with the suit passed an order directing a decree 
to be prepared in terms of the compromise. The result was that 
the terms of the compromise were incorporated in the decree. 
Condition No. 5 of the compromise is relevant and may be set 
out as follows: 

“The plaintiff and defendant No, i will execute a deed of 
exchange and get it registered within a month. In case any of 
the parties fails to do so, it will be open to the other party to 
file an application for compulsory registration of the deed of 
compromise or the deed of"exchange; or a suit for specific perfor- 
mance of thé contract to execute and complete a deed of exchange 
with the terms mentioned above may be filed. No party will 
have any objection thereon.” ‘ 

In the execution application, the decree-holder prayed, inter 
alia, for the exécution and completion of the deed of exchange in 
accordance with the compromise decree. 


This application was opposed by the judgment-debtor on the 
ground that the decree was not capable of execution. The decrec- 
holder’s reply to this objection was that, in the first place, by 
reason of the previous proceedings taken by the decree-holder for 
the execution of the decree, it was not open to the judgment- 
debtor to raise the question whether the decree was capable of 
execution or not and in the second place on a true interpretation 
of the decree, it was executable under the provisions of Order 
XXI, rule 34 of the Code of _ Civil Procedure. The learned 
Munsif who dealt with the execution application dismissed the 
objection filed by the judgment-debtor upon the short ground 
that the contention raised by the judgment-debtor, namely, that 
the compromise deed could be enforced only by means of a suit, 
was not correct. 


In appeal, the learned Civil Judge discussed the questions 
involved in the objections filed by the judgment-debtor at 
considerable -length. He referred to the previous . proceedings 
taken by the decree-holder, particularly to the third application 
for execution made by the decree-holders on 27th April, 1937. 
He noted that upon the death of the judgment-debtor during the 
pendency of this execution application, his heirs were brought 
‘upon the record on 4th September, 1937, and the original decree- 
holder also having died in the meantime, his legal representatives 
were also substituted in his place. This execution application 
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"was ultimately dismisséd on 23rd December, 1937. Upon the 


question of res judicata, the learned ‘Civil, Judge came to the- 
‘conclusion that in view of the’ fact ‘that orders were passed, by 
the executing court for the substitution of the legal representatives > 
of the decree-holder and the judgment-debtor, the execution 
application, during the pendency of which those orders were: 
passed, became fructuous; and relying upon the Full Bench. 
decision in Genda Lal y. Hazari Lal (1), he held that the objec- 
tion regarding the executability of the decree could not be taken: 
by the judgment. debtor. With regard to the question whether ~ 
the compromise could be enforced only ‘by means of a separate 
suit and the decree passed on the basis thereof was not executable, 
the learned Civil Judge held adversely to the decree-holder. In 
the view that the learned Civil Judge took on the question of ’ 
res judicata, he affirmed the decree passed by the learned Munsif. . 
Against this decree an appeal was preferred to this Court by the: 
judgment-debtor, which came on for hearing before the learned 
single Judge, who reversed the decree passed by the court below... 


Upon the point relating to the question of res judicata, the: 
learned single Judge took the view that until and unless the- 
relief of partial satisfaction was granted | to a decree-holder in the- 
course of the execution proceedings, the principle of res judicata: 
could not-apply. The learned Judge was further of the view that 
the mere fact that an order adverse to the judgment-debtor was. 
passed, which would not have been passed if the point as regards: 
the executability of the decree had been raised before the court 
passing that order, was not sufficient to attract the applicability of | 
the principle of res judicata. With regard to the point whether 
the decree, was capable of execution or not, the learned single: 
Judge held that “the compromise, as it stood, was incapable of 
being incorporated in the decree even if the court so desired and’ 
that it was not possible for any execution court to enforce a 
spceific performance or to have a document compulsorily registered’ 
unless the decree was passed in a suit for specific performance.” 


Learned counsel for the appellant has challenged the view 
taken by the learned single Judge on both the points. In logica¥ 
sequence, the question of res judicata should be dealt with first. 
in the view that we are inclined to take, that question will be 
decisive of the present appeal. But for the moment we pass it 
by, as certain general observations occur to us which we feel 

(1) (1936) LL.R. 58 All. 318. 
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. bound to make. This case illustrates how failure on the part 
of the civil courts to observe the rules of procedure in framing 
decrees results in unnecessary litigation and waste of money. 
We note with deep concern that in a number of cases, which 
have come up before us, we have had occasion to observe that 
no attention was paid to the relevant provisions of the Code of 
Civil Procedure at the time of passing decrees. We have to 
remark. that the present litigation from the court of the Munsif 
_ to, this. Court upto the stage of the Letters Patent Appeal has 
been occasioned by the slipshod manner in which the decree 
under execution was prepared by the court which passed it. If 
at the time when that decree was passed, the court had complied 
with the provisions of order XXIII, rule 3 of the Code of Civil 
Procedure, all the expense and trouble involved in this litiga- 
tion would have been saved to the parties. That rule is 
imperative in its terms. It says: 

“Where it is proved to the satisfaction of the court that a. suit 
has been adjusted wholly or in part by any lawful agreement or 
compromise, or where the defendant satisfies the plaintiff in res- 
pect of the whole or any part of the subject-matter of thé suit, 
the court shall order such agreement, compromise or satisfaction 
to be recorded, and shall pass a decree in accordance therewith 
so far as it relates to the suit.” 

Twenty-seven years ago, in the case of Hemanta Kumari Debi v. 

' Midnapur Zamindari Co. Ltd. (1), this rule came in for considera- 
tion before their Lordships of the Privy Council. After quoting 
the rule, their Lordships proceeded: 

“The terms of this section need careful scrutiny. In the first 
place, it is plain that the agreement or compromise, in whole and 
not in part, is to be recorded, and the decree is then to confine its 
operation to so much of the subject-matter of the suit as is. dealt 
with by the agreement. Their Lordships are not aware of the 
exact system by which documents are,recorded in the ‘courts in 
India, but a perfectly proper and effectual method of carrying out 
the terms of this section would be for the decree to ‘recite the 
whole of the agreement and then to conclude with an order relative 
to that part that was the subject of the suit, or it could introduce 
the agreement in a schedule to the decree; but in either case, 
although the operative part of the decree would be properly con- 
fined to the actual subject-matter of the then “existing litigation, 
the decree taken as a whole would include the agreement.” 

We may respectfully. add that before making the compromise a 
tule of the court, the court should. ascertain with precision the 


© (1) (1919) 17 ALJ. 1117. 
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1946 ‘terms of the compromise and state in the operative portion of 

the decree the rights of the parties with such clearness as may 

Uddin leave no room for doubt with regard to the exact scope of those 

Twemul. tights, Certainty i# of the essence of a decree and upon a 

Haq perusal thereof it should appear whether it is merely declaratory 
or is directory and executable. 

To return to the question of res.judicata, the opposed views 
are, on the one hand, that the principle of res judicata applies 
to execution proceedings only in. cases where some money’ has 
been realised or some other kind of satisfaction has been made 
in the course of those proceedings; on the other hand, that if the 
court has passed an order which is for the benefit of the decree- 
holder and to the detriment of the judgment-debtor, and which 
would not have been passed if a certain point had been raised 
by the judgment-debtor, the hearing of such a point would be 
barred by the principle of res judicata. In our judgment, the 
application of this principle depends upon the existence of a 
«lecree or order and has no relation to the gathering of the fruits 
of such a decree or order. Reference was made by the learned 
single Judge as well as by the lower appellate court to tle Full 
Bench case of Genda Lai y. Hazari Lal (1). At page 330 Sir ' 
SHAH SULAIMAN observed : 

“Tf however some further step had been taken and the judgment- 
debtor had remained silent and such step had amounted to the 
application for execution fructifying so as to become analogous 
to a suit being decreed, then certainly it would have been too late 
for the judgment-debtor to raise an objection that the application 
itself was barred by time. And the bar would have continued even 
if that application were dismissed and objection were raised in a 
subsequent execution proceeding that the previous application was 
barred by time.” p 

In the judgment of Sir Suan SuLaImaN, BENNET, J., concurred, 
NIAMATULLAH, J., however, delivered a separate judgment and_ 
at page 339 of the report, there occurs in his judgment, the 
following passage: 
“the judgment-debtor is not barred by the principle of res 
judicata, unless... . where the judgment-debtor might and ought 
to have taken the plea of limitation. but failed to do so, and the 
final result of the application was to grant the rélief of partial 
satisfaction of the decree to the decree-holder.” 
Tf the observation made by NIAMATULLAH, J., is open to the 
interpretation that the realisation of money or partial satisfaction 
(1) (4986) LL.R. 58 Ail. 818. 
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of the decree. is a necessary condition precedent to the application 


x 


of the principle of res judicata, we, with great respect, are unable 
to follow this view, as in our opinion, it. is Opposed to the view 
taken by the majority in the Full Bench case. For this reason, 
we do not find ourselves in agreement with the judgment of the 
learned single Judge upon this point and we are compelled to 
uphold the view taken by the lower appellate court. 

We are glad to find that we can rest our decision upon the 
other: ground also. It is noteworthy thatthe decree under 
execution was passed in the year 1928. Itwas the duty of the 


, judgment-debtor as much as that of the decree-holder to see that 


4 proper decree was framed by the court and that the operative 
portion of the decree expressed the real intention of the parties. 
The judgment-debtor never raised an objection, at the proper 
time, to the frame of the decree. He acquiesced in the decree 
being passed in the manner in which it was passed and he took 
benefit thereunder. The question of the framing of the decree 
is a matter relating to procedure. In these circumstances, there- 
fore, we cannot rip up the transaction which js eighteen years 
old at the invitation of a party who has not only lain asleep upon 
his rights, assuming there were any, but has also gained material 
benefits under the transaction. We shall not, therefore, linger 
over the question whether the decree was framed by the court, 
which passed it, in strict compliance with the provisions of Order 
XXIIL, rule 3 of the Code of Civil Procedure. We shall proceed 
upon the footing that clause 5 of the compromise was incor- 
porated in the operative portion of the decree in accordance with 
the terms of that rule. All that we are concerned with, therefore, 
is to construe the decree as we find it. The first portion . of 
clause 5, as mentioned above, directs the parties to execute and 
to get registered a deed of exchange. This, in our judgment, is 
a directory provision in the decree and is capable of execution in 
the executing court. The contention of the judgment-debtor, 
however, is that a reference to the remedy by way of a suit for 
specific performance makes the decree merely declaratory. In 
our judgment, if the decree is executable by reason of the first 
portion of clause 5, the mere fact that a reference is. made to the 
remedy by way of specific performance in the latter portion, would 
not alter the nature of the decree and would not deprive the 
earlier portion thereof of its legal effect. The latter portion which 
might have been introduced on account of misconception of law 
63 ap 
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would be repugnant to the earlier portion and would be devoid 
of any legal consequence, so far as the question of the. nature of 
the decree is concerned. In our judgment, the decree is capable 
of execution and, upon this point, we do not share the view taken 
by the learned single Judge or by the lower appellate court. We 
are glad to find that the view that we have taken upon both the 


- points is in accord wih the justice of the case. 


In the result, we set aside the judgment of the learned single 
Judge of this Court and restore the decree passed by the lower 
appellate court. We direct that the judgment-debtor will pay 
the costs of the decree-holder incurred in the courts below as well 
as in the second appeal which was disposed of by the learned single 
Judge and also in this appeal. 





Before Mr. Justice Malik and Mr. Justice Wali Ullah 


BALDEO SINGH AND ANOTHER (DEFENDANTS) v. KAILASH SINGH 
(PLAINTIFF) AND DIP NARAIN SINGH anv orHers (DEFENDANTS)* 


Agra: Preemption Act (Local Act XI of 1922), section 9—The words 
“exproprietary tenant” and “exproprietary tenancy” explained—N. 
W. P. Rent Act (Local Act XVIII of 1873), paragraph 7. 


_ In a suit for pre-emption the defendant vendees resisted the claim 
of pre-emption on the ground that they were’ exproprietary tenants and 
therefore a suit for pre-emption against them would not lie by reason 
of section 9 of the Agra Preemption Act. The proprietary rights of the 
defendants’ ancestors were sold at auction long before 1873, and by reason 
of a compromise entered into with the auction purchaser, the defendants 
claimed the exproprietary rights. It was argued on behalf of the appellants 
that the words “exproprietary tenants” and “exproprietary tenancy” are 
not -used in the same sense in the Agra Pre-emption Act as they were 
used in the Rent Acts and that an exproprietary tenant was a tenant 
who had at one time been a proprietor of the land. Held that the above 
mentioned words are words of art, had a special meaning in the United 
Provinces and were defined by various Rent Acts but they have the 
same meaning in the Pre-emption Act as in those Acts. 

Held further that exproprietary rights in sir and Ahudkasht were 
recognised for the first time by the N. W. P. Rent Act (XVII of 1873) 
and that there is no provision in the Tenancy Acts nor was there ever 
any provision under which exproprietary rights could be created by 
q@ontract. 


Sir Tej Bahadur Sapru and Mr. Shambhu Prasad, for the 
appellants. . : 
Messrs. P..L. Banerji and Janaki Prasad, for the respondents. 





First Apgical No. $11 of 1943, from a decree of Shyam Behari Lal, Additional Civil 
Tndse of Rallia. dated the Ist of March. 194% - 
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The judgment of the Court was delivered by: 

Mau, J.:—This is a defendant-vendees’ appeal in a suit for 
pre-emption. : 

The plaintiff, Kailash Singh, brought a suit for pre-emption 
of a sale dated the 2ist of March, 1940, by which the defendants 
second party sold certain fractional shares in seven villages situate 
in Taluga Jamuan to the defendants first party. The plaintiff’s 
allegations were that he was a co-sharer in village Jamuan while. 
the vendees were strangers. According to the plaintiff there 
was a custom of pre-emption entered in the wajib-ul-arzes and 
che was entitled to claim pre-emption on the basis thereof. ‘The 
price entered in the sale deed was Rs.1,999, but the plaintiff 
alleged that the correct sale consideration was only Rs.1,275 and 
he offered to pre-empt the sale.on payment of Rs.1,275 or of any. 
amount which was deemed reasonable by the court. 

The defence was a denial of the plaintiff's right to pré 
€mpt on the ground that the plaintiff was not a co-sharer and was. 
not entitled to claim pre-emption. It was further alleged that 
the plaintiff had consented to the sale in favour of the defendants 
and was, therefore, estopped from claiming pre-emption of the 
property. It was also urged that the defendants were co-sharers 
and were ex-proprietary tenants. Lastly it was contended that 
the sum of Rs.1,999 was the proper sale consideration and had 
actually been paid by the vendees to the vendors. 

The lower court held in favour of the plaintiff that he was 
a co-sharer and that the defendants were neither ex-proprietary 
tenants nor had they any proprietary rights in the village. The 
lower court, however, held in favour of the defendants that the 
correct sale consideration was Rs.1,999 and decreed the plaintiff's 
suit for pre-emption on payment of that sum within three months 
of the date of the decree. 

The plaintiff has submitted to the decree, but two of the 
defendants vendees, Baldeo Singh and Balmakund Singh, have 
come up in appeal to this Court and they challenge the whole 
decree and urge that the plaintiff's suit should have been 
dismissed against all the defendants. 


Sir Te] Bahadur Sapru, learned counsel for the appellants, has. 


argued only two points before us. He has urged that the 
defendants were ex-proprietary tenants and therefore a suit for 
pre-emption against the’ defendants would not lie by reason of 
section 9 of the Agra Pre-emption: Act. The other point raised 
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by him is that the plaintiff refused to purchase the property gold. 
and was therefore: estopped from bringing the suit. 

Taking up the first point first, it has been argued on behalf 
of the appellants that the ancestors of the defendants first party 
were at one time owners of a fractional share'in Taluqa Jamuan- 
It is their case that Anmol Singh, one of the sons of Jhingur Singh 
and the ancestor, of the defendants first party, had stood surety 
for his guru and when the debt was not paid by his guru, the 
creditor realised the amount by selling up the family property 
in Jamuan. The property was purchased at auction by one Janki 
Prasad. ‘There is no clear evidence as to when this sale took place, . 
but it is the case of the appellants that it was long before the year 
1885. Janki Prasad, however, did not get possession of 42 bighas, 
7 biswas and 14 dhurs of land which was the sir land of the 
ancestors of the defendants. Protracted litigations ensued and’ 
learned counsel has mentioned that these ‘litigations continued 
for about ‘a quarter of a century. In the compromise entered 
into on the 27th of February, 1885, it is mentioned, that several 
periods of limitation had expired since the auction sale. If a period 
of limitation is roughly taken to be about twelve years, then 
several twelve years must, have’ lapsed after the auction sale. 
Ultimately on the 27th of February, 1885, the parties entered into 
a compromise in which it was settled that the ancestors of the 
defendants first party would remain in possession of the fields, 
which were thirty-five in number measuring 42 bighas, 7 biswas 
and 14 dhurs, as tenants generation after generation, on payment 
of an annual rental of Rs.101 and this rent was not liable to 
enhancement nor were the defendants liable to ejectment. It 
is by relying on this document that learned counsel for the 
appellarits has urged that the defendants are ex-proprietary tenants. 
The defendants produced several witnesses to prove that: they 
were ex-proprietary tenants and learned counsel placed great 
reliance on the fact that the defendants” witnesses were not cross- 
examined on the point that the defetidants were ex-proprietary 
tenants and not occupancy tenants. 

We, however, fail to understand how the defendants can claim 
to be ex-proprietary tenants. There is no doubt that the 
proprietary rights of the defendants’ ancestors were sold at auction 
and were purchased by Lala Janki Prasad long before 1873. As 
‘a matter of fact, there is a mention in the compromise dated the 
27th of February, 1885, that ejectment proceedings had been taken 
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after the sale against the defendants’ ancestors under section 78 
of Act X of 1859. So the auction sale must, have taken place 
before 1873 while Act X of 1859 was in force. It is admitted by 
<ounsel for both parties that there is no provision in the Tenancy 
Acts nor was ever there any provision under which ex-proprietary 
1 Tights could be created by contract. Before 1873 there was no 
provision. that a landlord after the sale of his proprietary rights 
» would be entitled to remain in possession of his sir and khudkashe 
land as an ex-proprietary tenant. On the sale of the proprietary 
rights the right to actual possession also passed to the vendee and 
.the land held as sir and khudkasht became the vendee’s sir and 
&hudkasht. 
"When the property was, therefore, sold at auction prior to 
the passing of Act. XVIII of 1873—it is mentioned by the learned 
Civil Judge that the sale took place about 1857 but we can find 
no evidence to that effect—the purchaser Janki Prasad had the 
right to take actual physical possession of the 42 bighas odd af 
land that was in the possession of the defendants’ ancestors as 
their sir. If the defendants’ ancestors did not hand over possession 
of that land and continued to remain in possession, they could 
not claim that they became ex-proprietary tenants. They were 
in possession either as tenants of the‘auction purchaser, Janki 
Prasad, or were in adverse possession under a claim that they 
were owners of the 42 bighas odd. It appears, however, from 
the compromise dated the 27th of February, 1885, that the 
defendants’ ancestors claimed that they had remained in possession 
as tenants and it is mentioned in the compromise that the dispute 
was as regards the rent which was fixed by the compromise at the 
sum of Rs.101. Ex-proprietary rights in sir and khudkasht were 
recognised for the first time by the N. W, P. Rent Act (XVIII 
of 1873) and paragraph 7 of that Act provides that: 
“Every person who may hereafter lose or part with his proprie 
— tary rights in any mahal shall have a right of occupancy in the 
land held by him as sir in such mahal at the date of such loss or 
parting, at a rent which shall be four annas in the rupee less than 
the prevailing rate payable by tenants-at-will for land of similar 
quality and similar advantage. .. .” 
The sale having taken place prior to 1873, the sir land which 
had remained in the possession of the defendants, could not 
become their ex-proprietary tenancy after the. compromise of 
1885, as there never was any provision for creating ex-proprietary 
tenancy by contract. Act XVIII of 1873 was repealed in the 
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year 1881 by the N. W. P. Rent Act (XII of 1881) and this was 
the Act which was in force on the date when the compromise was 
entered into in the year 1885. An ex-proprietary tenant is also 
defined in this Act, but even under this Act the date of the sale 
is material and there is nothing in section.7 of the Act which 
would entitle the court to hold that it was possible to create ex- 
proprietary tenancy in land, the proprietary rights in which had 
been sold prior to the year 1873. In Act X of 1859 (to amend 
the law relating to the recovery of rent in the Presidency of Fort 
William in Bengal) which was the Act applicable prior to the 
Act of 1873, we find a mention of only fixed rate tenants and 
occupancy tenants and there is no mention of ex-proprietary, 
tenants. 

Learned counsel has, however, argued that the words “ex- 
proprietary tenants” and ‘‘ex-proprietary tenancy” in section 9 
of the Agra Pre-emption Act (XI of 1922) need not be read in 
the same sense as defined in the Rent Acts. When Act XI of 
1922 was passed, the N. W. P. Tenancy Act (II of 1901) was in 
force in these provinces and an ex-proprietary tenant was defined 
in section 10 of that Act. According'te this definition, “every 
proprietor, whose propyietary rights ina mahal or in any portion 
thereof, whether in any share therein, or in any specific area 
thereof, are transferred, on or after the commencement of this 
Act, either by sale in execution of a decree or order of a civil or 
revenue court, or by voluntary alienation, otherwise than by gift 
or, by exchange between co-sharers in the mahal, shall become a 
tenant with a right of occupancy in his sir land, and in the land 
which he has cultivated continuously for twelve years at the date 
of the transfer. . .” and further “every such tenant, and every 
tenant having the same rights under the corresponding provisions 
of Act XVIII of 1873, Act XII of 1881, or any other enactment 
for the time being in force. shall be called an ex-proprietary 
tenant... .” Even according to this definition the sale im 
favour of the defendants first party having taken place prior to 
1878, they cannot claim to be ex-proprietary. tenants. 


The Agra Pre-emption Act deals with the pre-emption of 
village property. The words “ex-proprietary tenants” and “ex- 
proprietary tenancy” are words of art and have a special meaning 
in these provinces and are defined by the various Rent Acts. To 
our mind, the words must be interpreted'to have the same 
meaning*in’ the Preemption Act asin the Rent Acts. ‘The 


ALL. ALLAHABAD SERIES 855 


words could not mean, what learned counsel for the appellant 
has suggested, that an ex-proprietary tenant was a tenant who 
had at one time been a proprietor. In that case a person who had 
at one time held:a share in a mahal, which share had passed out of 
his hands, could claim to resist a suit for pre-emption merely on 
the ground that:he: was-a tenant in the village, either occupancy, 
non-Occupancy or statutory or of any other kind. As we read 
section 9 of the Agra Preemption Act, to our mind it is clear 
that what the legislature intended was that a person who had been 
a co-sharer, and who was still holding some land .in the village 
by virtue of the fact that he had been a co-sharer and was there- 
fore an ex-proprietary tenant as defined in the Rent Acts, should 
be given for this limited purpase | the same position as any other 
co-sharer and should be able to. resist.a suit for pre- emption ¢ on the 
ground that he was not a stranger in the mahal. We, therefore, 
agree with’ the finding of the court below that the ‘detendants 
were not ex-proprietary tenants nor were they in possession of 
any ex-proprietary tenancy. 


As regards the plea of estoppel on the ground that the 
plaintiff had refused to purchase the property, we may mention 
that no such: plea was specifically taken in the written statement. 
In the written statement, paragraph 12, all that the defendants 
had said was that the plaintiff was fully aware of the sale in 
question because the negotiations had been carried on through 
the plaintiff and his brother and then went on to allege ,that 
Ram Gobind, the plaintiff's brother, had contributed a sum of 
Rs.100 towards the sale consideration as the defendants had run 
short of money. This statement of theirs was, however, denied 
by the plaintiff. Ram Gobind Singh came into the witness-box 
and. denied that negotiations for the sale had been carried on 
through him or that he had ever lent a sum of Rs.100 for the 
__purchase of the property. Great reliance was placed on the 
evidence of Suraj Nath Singh, a retired Deputy. Collector, who 
was for several years a Special Magistrate at Ballia. He stated 
that during the pendency of the suit there was a panchayat with 
the object of settling this case out of court. The attempt, how- 
ever, proved abortive. According to Suraj Nath Singh, the 
plaintiff had admitted at the panchayat that the vendors had gqne 
to him for the sale of the property in dispute but he had told 
them that he had no interest in the said property which had 
belonged at one time to the defendants’ first set -,and the 
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vendors should approach the defendants’ first set for the negotia: 
tion of the sale. We find it very difficult to accept this evidence, 
specially as no such clear plea was taken in the written statement: 
Moreover, as the learned Judge has pointed out, it does not 
appear that the plaintiff was approached with any definite proposal 
nor does it appear that any price was mentioned to him. We 
agree with the finding of the court below that there is not sufficient 
evidence on the record which would justify us in holding that 
the defendants had purchased the property on the faith of the 


- plaintiff's refusal and that the plaintiff's suit was. barred by 


estoppel. : 
The result, therefore, is that this appeal must fail. 


The lower court gave the plaintiff his full costs. The plain- 
tiff came into court on the allegation that he was entitled to pre- 
empt the property on payment of Rs.1,275 only. The court 
below, however, held that the consideration mentioned in the 
sale deed of Rs.1,999 was the proper sale consideration and that 
the plaintiff could pre-empt the sale only on- payment df Rs.1,999. 
The plaintiff has now accepted that the sale .consideration was 
Rs.1,999 and does not challenge ~ that finding. The plaintiff 


_having come into court omar falie allegation with the intention 


of preempting the property for less than its two-third value, we 
think that it was a case where the lower court should have directed 
the parties to bear their own costs. We, therefore, modify the 
decree of the court below to this extent that we direct that the 
plaintiff will bear his own costs in the lower court. 

With the above modification, we dismiss this appeal with 
costs. 





Before Mr. Justice Verma and Mr, Justice Hamilton 


MUNNU CHAMAR (Derenpant) v. HARI NARAIN np ANOTHER 
(PLAINTIFFS) AND BEHARI Dene 
Specific Relief Act (I of 1877), section 42Suit for declaration—-Property 
in plaintiff's possession and under attachment—Relief for injunction 
“whether necessary—Limitation Act (IX of 1908), article 182(5)--The 
words “made in accordance with law to the proper coutt” explained. 
The object of the proviso to section 42 of the Specific Relief Act 
is go prevent a multiplicity of suits by preventing a- person from getting 
a mere declaration of rights in one suit and then -seeking the remedy 





*Second' Appeal No. 1541 of 1943, from a decree of V. Prakash, Civil Judge of 
Mirzapur, dated the 25th of 20th oF July ie ans a decree gt Suraj Prasad Dube, 
Munsif 6f ‘Mitzaput,’ dated the 
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without which the declaration. would be useless and which could have 
been obtained in the same suit in another. ‘The expression used by 
the legislature is not “ other relief” but “ further relief ” and the further 
relief must be a relief flowing directly and necessarily from the de- 
claration sought and ‘the relief appropriate to, and necessarily consequent 
on the right or title asserted. As ‘such, where the plaintiff was in 
Possession of the house and afl that he wanted and all that the law 
compelled. bim to ask for, was to have the cloud on his title, which was 

. Caused by his Property being attached and proclaimed for sale, removed, 
to achieve that it was not necessary to ask for any further relief. 


The expression “made in* accordance with law to the proper court” 

_ in clause 5 of section 182 of the Limitation Act must mean doing 
something in execution which by law that court is competent. to do, 

and as such where the court in which the application for execution is 

filed could not give the relief asked for, the application is not one in 

accordance with law. ‘ 


Mr. C. S. Saran, for the. appellant. 
ee 
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' Messrs. Walter Dutt and P. N. Haksar, for the respondent. 


The judgment of the Court was delivered by: 

VERMA, J.:—The appellant was the second defendant in the 
suit which was brought by, the first two respondents for a declara- 
tion that a certain house, belonging to the joint family of which 
the plaintiffs were members with their father (defendant No. 1 
and. respondent No. 3), was not liable to attachment and sale in 
€xecution of a money decree obtained by the second defendant 
against the first defendant. The first court dismissed the suit 
but, on appeal by the plaintiffs, the lower appellate court granted 
a declaration in respect of only the plaintiffs’ share in the hoyse 
on the ground that their father could, if necessary, raise the 
objection in the execution court under section 47 of the Civil 
Procedure Code. 


‘The. material facts are these. On Ist January, 1929, the third 
“*espondent, Behari (father of the plaintiffs) executed a promissory 
note in favour of the appellant for a certain sum of money. In 
the year 1932 the appellant brought a suit, being suit No, 23 of 
1932, in the court of small Causes against Behari alone for the 
recovery of the amount due under the promissory note. It was 
not alleged by the, present appellant in that suit that he had 
impleaded Behari not only in his. ‘personal Capacity but also as 
the Manager of his joint family; in other words, the suit was 
solely against Behari and not in any manner against the joint 
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ios family. The suit was decreed on 18th February, 1932. There- 
Mean after the appellant started execution proceedings. It is not 
Chemas necessary to give the details of all the applications. It is sufficient 
Hori Nerain to say that he filed three applications, one after the other. The 
prayer in all of them was that the decree be executed by the 
attachment and sale of the house in question and they were all 
filed in the court of a Munsif within whose jurisdiction the house 
was situated. The third of these applications was dismissed or 
4th December, 1935. He applied for the fourth time, making 
the same prayer, on 5th September, 1938 but, for some’ unknown 
reason, he filed this application in the court of small causes. . 
For obvious reasons that court held that it had no jurisdiction 
to entertain an execution application in which the prayer was 
for the attachment and sale of immovable property and—we are 
told—by an order, passed on 18th May, 1939, ‘‘sent” the applica- 
tion to the Munsif’s court. It is difficult to see how it could send / 
such an application to the Munsif’s court. The proper order 
to pass was that the application be returned to the decree-holder 
for presentation to the proper court. The decree-holder did not 
file any fresh application for execution in the Munsif’s court. 
Thus, even taking a view most ‘favourable to the decree-holder, 
the earliest date on which he can be said to have made an applica- 
tion for the fourth time in accordance with law to the proper 
court for execution was 18th May, 1939. It will be noticed that 
this was more than three years since the date on which the order 
on the third application was passed, viz. 4th December, 1935. 
The fourth application for execution was dismissed on 21st July, 
1939. A fifth application was filed and in pursuance thereof the 
entire house in suit was attached. The exact details of this fifth 
application (e.g., the date on which and the court in which it 
was filed, the nature of the proceedings which preceded the 
attachment, the court by which the attachment was ordered, etc.) 
are not available. It is clear, however, that, when the attachment 
was made, the suit giving rise to this appeal was instituted. The 
plaintiffs based their claim on two grounds: ( 1) that the debt 
incurred by their father, Behari. under the promissory note dated 
ist February, 1929, was tainted with immorality, and (2) that, in 
any event, the decree in execution of which the attachment had 
been made was no longer executable as its execution had become 
tharred by limitation and that, therefore, the attachment was 
eee The trial court held on both these points against the 
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plaintiffs. The lower appellate court agreed with the trial court 
on the first question and held that the plaintiffs had failed to 
prove that the debt was tainted with immorality. On the second 
question, however, it differed from the trial court and held that 
the execution of the decree was barred by time and that there- 
fore the attachment in question was illegal. It accordingly 
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Hari Naraim 


- allowed the plaintiffs’ appeal and decreed the suit: hence this. 


appeal by. the decree-holder-defendant. 

The first point raised by Mr. C. S, Saran for the appellant was 
that a suit for a declaration that an application or suit was barred 
by time was unknown to law. It is sufficient to say, with regard 
to this argument, that the suit with which we are concerned did 
not ask for any such declaration. As has been shown above, the 
suit giving rise to this appeal was for a declaration that the house 
in question was not liable to attachment and sale in execution 
of the decree which the second defendant had obtained against 
the first defendant. It has not been suggested, and. cannot be 
suggested, that such a suit does not lie. 


It was next contended that the plaintiffs had no cause of 
action for the suit. An examination of the pleadings, however. 
made it clear that this contention was groundless. It was stated 
by the plaintiffs in paragraph 4 of the plaint that the second 
defendant had, on 18th F ebruary, 1932, obtained from the court 
of small causes at Mirzapur in suit No. 23 of 1932 an ex parte 
decree against the first defendant on the basis of a rugqa alleged to 
have been executed by the first defendant alone on Ist January, 
1929, and that the second defendant, in execution of that decree, 
had attached the ancestral residential house, specified below, and 
had got it proclaimed for sale, the date fixed for sale being 11th 
November, 1940. All that the second defendant stated in his 
written statement about this paragraph of the plaint was: 
“Paragraph 4 of the plaint is not admitted in the way in which 

“th is written”. There were several statements in paragraph 4 
of the plaint and it is not possible to know which of those state- 
ments was intended to be denied by this vague clause in the 
written statement. The matter is, however, put beyond doubt 
by paragraph 5 of the additional pleas of the written statement 
in which the second defendant-appellant himself described the 
house as the house under attachment (makan-e-maqruga) and. 
pleaded that it was liable to sale. It is clear, therefore, that the 
allegation of .the plaintiffs that the house in question had been 
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attached in execution of the decree was correct. The plaintiffs, 


1946 
—-coae thus, had ample cause of action for the suit. 
Qhamar The third point raised by the learned counsel—and consider- 


fads Barain able stress was laid on it—was that the suit offended against the 
proviso to section 42 of the Specific Relief Act and that the 

plaintiffs could not therefore be granted the declaration asked 

for. The contention is that it was necessary, for the plaintiffs to 

seek further relief than a mere declaration in the shape of an 

injunction restraining the second defendant from executing the 

decree in question by attachment and ale of the house in suit 

and that no such further relief having been sought, the declara- 

tion prayed for ought to be refused. In our judgment this is a 

wholly untenable argument. The object of the proviso is to 
prevent a multiplicity of suits by preventing a person from 

getting a mere’ declaration of right in one suit and then seeking 
the rémedy, without which the declaration would be useless and 

which could have been obtained in the same suit, in another. 
As ‘has been pointed out in various judgments of the Court, the 
expression used by the legislature is not “other relief” but “further 

relief’. ‘The further relief must be a relief following directly 
and necessarily from the declaration sought and a_ relief 

appropriate to, and necessarily consequent on, the right or title 

asserted: Does the argument of the learned counsel stand any 

of these tests? Can it possibly be said that the declaration prayed 
for by the plaintiffs in the present suit would, if granted, be futile 

without the injunction suggested? All that the plaintiffs will 
have to do after obtaining the declaration is to file a copy of the 
decree, granting the declaration, in the execution court and that 
court is bound to accept it. Can it possibly be argued that, after 
obtaining this declaration, the plaintiffs will have to bring another 
suit asking for the injunction suggested by the learned counsel? 
Will it be correct to say that the relief of injunction, as suggested 

by the learned counsel, is appropriate to, and necessarily con= ~ 

sequent on, the right or title asserted by the plaintiffs or that it 
flows directly and necessarily from the declaration sought? The 
answer to these questions must, in our opinion, be in the negative. 
‘The suit out of which this appeal has arisen is a well-known form 

of-action and it has never been suggested by any court that am 

injunction of the nature contended for by the learned counsel 

aitigt be sought ih such’a suit. We asked learned’ counsel to 

sugpest-atty-suit-in which, according to him, a merg declaration 
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could be granted, if his argument, that the injunction suggested 
by him ought to have been sought in the present suit, was accepted, 
and the learned counsel could not suggest a single case: To 
illustrate the point, let us’ take illustration (a) to section 42 of 
the Specific Relief Act. If the contention raised by Mr. Saran 
is accepted, it would have to be held that the illustration should 
have said: “A may not sue for a declaration that the inhabitants 
of the neighbouring village are not entitled to the right of. way 
claimed by them across the land without further asking for an 
injunction restraining those inhabitants from claiming any ‘such 
right”. ; 
The point is, in our opinion, elementary, and it is really not 
“necessary to cite any authorities. Reference may, however, be 
made to the case of Ganga Ghulam v. Tapeshri Prasad (1). . The 
fact, that the decree in execution of which the property was sought 
to be sold in that case was a mortgage decree, is of no materiality, 
so far as the principle is concerned. The important point is that, 
if the argument put forward before us by Mr. Saran were sound, 
it would have been held by the court in that case that it was 
necessary for the plaintiff to ask for an injunction restraining 
apeshri Prasad from putting the property to sale in execution 
of his decree. What was held, however, was that there was no 
obligation on the plaintiff, under the proviso to section. 42, to 
have asked for any further relief than one of mere declaration. 
It was observed that “all that the plaintiff wanted, and all that 
the law. compelled him to ask for, was to have the cloud on his 
title, which was caused by his property being proclaimed for sale, 
removed, and to achieve that it was not necessary to ask for any 
further relief”. It may be pointed out that it has not been 
suggested that the plaintiffs in the case before us are not. in 
possession of the,house in question and that it was necessary for 
them to, pray for possession. We may also refer to the decision of 
~their Lordships of the Privy Council in Humayun Begam v. 
Shah Mehammad Khan (2). In that case the plaintiff was the 
wife of the first respondent. She had handed certain money, 
which belonged to her, to her husband to- be put.on deposit in 
the bank in their joint names. At the time of the suit, viz. on 
15th September, 1934,-the said money, after 2 number of transfers 
and renewals by the husband, was lying in certain banks in the 
names of the husband and his son (defendantaespondent No. 2) 
(1) (1904) LAR. g6 ALL 606. “(@@) [1943] -A‘L4.-290. 
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19 in fixed deposit which was to mature on 1st October, 1934. The 
Moana Plaintiff sued for a declaration that the said sums of money, which 
Chamar were held by the banks on deposit receipts, were her property 

Wari Narain and not her husband’s. She made tlie banks, as well as the 
husband and the son, defendants to the suit. It was concurrently 
found by the Courts in India that the facts alleged by the plaintiff 
were true and that the moneys in question were her property and 
did not belong to her husband or her .son. The trial court 
decreed the suit, but the Chief Court reversed that decree on the 
ground that under section 42 of the Specific Relief Act the plain- 
tiff was not entitled to the declaration that she asked. Their 
Lordships of the Privy Council allowed the plaintiff's appeal and, 
reversing the decree of the Chief Court, restored that of the trial 
court. Mr. Saran has tried to distinguish the case on the ground 
that the banks had been dismissed from the suit, that the action 
thereafter had been one only against the husband and the son 
and that that was the basis of their Lordships’ decision... The fact, 
however, remains that, if there were any substance in the argu- 
ment raised before us by Mr. Saran, their Lordships of the Privy 
Council would have upheld the decree of the’ Chief Court on the 
ground that the plaintiff was bound to ask for an injunctio 
restraining the husband and the son from putting forward the 
claim that ‘the money belonged to them and from. asking the banks 
to pay it over to them. 

The contention must, therefore, be rejected. 

The next and last point raised was that the decision of the 
lower appellate court, that the attachment was illegal because the 
decree, in execution of which the attachment had been. made, was 
no longer executable as its execution had — become barred ‘by 
{imitation, was incorrect. ‘This argument must, in-@ur opinion, 
be rejected, for, so far as this Court is conogrned, the matter 
has been settled by a series of decisions which are all one 
way. It will be sufficient to refer only to’a few of them, and we~ 
shall do so presently. The relevant statutory provision is” 
contained in paragraph or clause 5, column 3, article 182 of the 
Indian Limitation Act (IX of 1908). The appellant argues that 
the date from which time must be taken to run is 21st July, 1939, 
that is, the date on which the fourth application for execution 
‘was dismissed. That at once raises the question whether the 
application for execution which was dismissed on 21st July, 1939, 
was an application “made in accordance with law to the proper 
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court”. That application was the one made on 5th September, ggg 
1938, and it will be recalled that, although the prayer was’ that - 
the decree be executed by the attachment and sale of immovable chamer 
property, viz. the house in question, it was filed in the court Hari Norain 
of small causes. It will also be recalled that the court of small 
causes declined—as it was bound to do—to entertain it and, on 
‘18th May, 1939, passed an order “sending” the application to 

; the Munsif’s court. The result is that, even taking a view most 
favourable to the appellant, the earliest date on which the 
appellant can possibly be said to have filed the. fourth application 
for execution in accordance with law to the proper court is 18th 

"May, 1939. By that time, however, an application for the 
execution of the decree had become barred by limitation, as the 
time for making such an application had run out by 4th December, 
1938. It was, however, contended for the appellant- that the 
application made to the court of small causes on 5th September, 
1938, was an application made in:accordance with law to the 
proper court. The question is whéther this contention can be 
accepted. Our conclusion is that it cannot be accepted, 

The first case to which we wish to refer is that of Chattar v. 
Newal Singh (1). It was held there that the expression “applying 
in accordance with law” must mean applying to the court to do 
something in execution which by law that court is competent to 
do, and that it does not mean applying to the court to do something 
which, either to the decree-holder’s direct knowledge in fact or 
from his presumed knowledge of the law, he must have known 
the court was incompetent to do. That was a - decision under 
article 179 of Act XV of 1877, but Act IX of 1908 made no change 
in the paragraph or clause with which we are concerned. Sub- 
sequently by Act IX of 1927,.an amendment was made by which 
the words “the final order passed on an application” were sub- 
stituted for the word “applying”. That also does not affect the 
question before us. ‘The case just cited has always been regarded 
“as the leading case:'on the subject in this Court. , 

We shall next refer to the case of Sheo Prasad v. Naraini Bai 

' (2). The report in the Indian Law Reports is not satisfactory. 
The judgment has been reproduced in full in the Allahabad Law 
Journal Reports, Volume XXIV, page 137. We have also sent 
for the paper book and perused the original judgment. The 
essential facts of that case were these. The appellant, Sheo 
Prasad, obtained a money’ decree against the husband of the 

QY (1890) LLR. 12 Ail. 64. (2) 4926) LEK. 48 "AN. 468. 
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respondent, Naraini Bai, from the court of the Munsif, East 
Budaun, on 9th March, 1915. On'¥2th November, 1918, he 
filed an application for. execution. This application was within 
time, as he had already made two earlier applications for execution 
which had both been struck off for non-prosecution, and the 
application of 12th November, 1918, was his third application. 
This third application,was struck off on 23rd January, 1920, with 
the decree-holder’s consent. He then made a fourth application 
for execution on 4th March, 1921. This application was filed 
in the court of the Mungif, East Budaun, and the prayer was that 
certain property be attached and sold. - All the property sought 
to be'attached and sold was, however, situated outside the’ 
jurisdiction of the court of Munsif, East. Budaun. Consequently 
the application was rejected on 29th April, 1921. He then 


. applied for execution for the fifth time on 12th January, 1923. 


This application was dismissed by both the courts below on the 
ground that it was time-barred. The courts held that limitation 
was not saved by the application filed on 4th March, 1921, because 
that application was not one in accordance with law. The decree- 
holder filed a second appeal in the High Court. The learned 
Judges, who heardxthe appeal, observed, after stating the facts, 
that “the sole question” which arose for their consideration was 
“whether the proceedings on the application of 4th March, 1921, 
constituted an ‘application in accordance with law to: the proper 
court for execution or to take some step in aid of execution 
A little lower down they again made this observation: ““There 
is, therefore, only one question remaining for determination, 
namely, do the facts, that all the prdperty specified was outside 


_the jurisdiction of the court and that there was no prayer at any 
.time before the application was struck off (though the court 


allowed. time for amendment) to transfer the decree for execution 
to the court in whose jurisdiction the property was situated, 
render the application of the 4th of March, 1921, one ‘not in 
accordance with law’?” In spite of the fact that this was the” 
sole question which arose for determination, the learned fudges 
proceeded to consider whether the application of 4th March, 1921, 
had been made with the “bona fide intention of proceeding to 
execution” or it had been made “merely with the intention of 
saving limitation”. A long discussion of this mafter followed 
nd ‘the conclusion arrived at was that it was “impossible to hold 
at the: ipplication. of 4th March, 1921, was a bona fide applica- 
“ghe intention of obtaining execution”. What’ had 








sar |. 
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been stated to be the sole. question. that had arisen for determina- loge 
tion was taken up towards the end of the judgment as.“ 


Singh (1), Munawar Husain v. Jani Bijai Shanker (2), Langtu Hari Narain 
Pande v. Baijnath Saran Pande (3) and Jamilunnissa Bibi vy. 
Mathura Prasad (4), and it was held that, at any rate so far as 
this Court was concerned, it was well settled that, where the 
court in which the application for execution was filed could not 
give the relief asked for, the application was not one in accordance 
with law. _ The learned Judges, accordingly, came to the 
conclusion that the application for execution filed by Sheo Prasad 
on 4th March, 1921, “was further not in accordance with law 
because it was made to a court which was not competent to grant 
the relief asked for”, In the result, the appeal of the ‘decree- 
holder was dismissed. - ; 

We may next mention the case of Ram Raj Dassundhi v.. 
Mst. Umraji (6) in which SuLaman, J., referred to the cases of 
Munawar Husain vy. Jani Bijai Shanker and Chattar v. Newal 
Singh and held that “ ‘applying in accordance with law’ means 
applying to the court to do something which by law that court 
Was competent to do”. : 

The views expressed by the learned Judges who had decided 
the case of Sheo Prasad vy. Naraini Bai on the subject of the bona 
fides of an application for execution gave rise, for somewhat 
obvious reasons, to considerable discussion and it was felt that 
the matter required reconsideration. The result was that a Full 
Bench of five Judges was constituted in the year 1929 for a 
consideration of the matter—Kayastha Company Ltd. v. Sita Ram 
Dube (6)—and the following question was refetred to it: “If 
a decree-holder makes any application or takes any. step mentioned 
in the third column of article 182 of the Limitation Act, will 
such step be ineffectual to keep his decree alive and to save 
limitation, unless he can satisfy the court that he took such step 
or instituted such proceedings with a genuine intention of. 
obtaining execution of the decree, if reasonably possible, and that 
he did not abandon such proceedings except upon a. genuine 
belief that it would not be ‘reasonably possible to obtain execu- 
tion?” The question was answered in the negative. The 
result was that that part of the judgment in Sheo Prasad vy. Naraini 


(1) (1890) T.-L.R, 12 All. 64. (2) (1905) LL.R. 27 All. 619. 
(3) (1906) LER. 28 All. 387. (4) (1921) TILK. 43 All, 530. 
(6) (1980) LR. 52-All. Fl. 


(8) A.LR. 1926 All, 345, 
4 aD 
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10g . Bai, in which it had been held that the bona fides or mala fides of 
| an earlier application was ‘an important ingredient in determining 
earer whether that application was effective to save limitatign for a 
Hori Magain’ Iater application, was overruled. The soundness .of the other 
proposition, namely, that the earlier application had to be one in 
accordance with law, has, however, never been doubted. Having 
regard to the language of the statute, it is difficult to see how it 

can be doubted. ; 





Mr. C. S. Saran vehemently argued that, as_ the application! 
dated 5th September, 1938, had been filed in the court which 
had passed the decree, namely, the court of small causes, it had 
been made to the proper court and could therefore save limitation. 
It is not necessary to express any opinion on the question whether 
the application had been made to the proper court, for it is 
sufficient to point out that the statute requires not only that the 
application should be made to the proper court but also that it 
should be in accordance with law. We have already shown that 
the application made on 5th September, 1938, was not one in 
accordance with law. 


The appeal is without force. It is accordingly dismissed witl 
costs. 
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APPELLATE CIVIL 


Before Sir Iqbal Ahmad, Chief Justice and Justice 
Sir Henry Braund 
BENARES BANK, Lip. (DEFENDANT) v. BANK OF BIHAR, (PLainTiFF) 
anp UDAI KARAN DAS AnD OTHERS (DEFENDANTS)* 
Companies Act (VH of 1913), sections 109, 114—Registration Act, section 
1J—Equitable mortgage in favour of a Bank—Sub-morigage by the 

Bank—Non-registration—Effect of-—Security whether void if not 

registered with the Registrar of joint stock companies—Debit— 

Whether an actionable claim—Whether could be iransferred indepen- 

~ dently of the security—Transfer of Property Act UV of 1882), sec- 
tion 130. . : 

On the 3rd of December, 1936, the Benares ‘Bank in course of: its 
business took a mortgage by deposit of title deeds from a ‘certain gentle- 
man named H the principal mortgagor. On the 24th of April, 1939, the 
Benares Bank being itself in need of money borr@wed a sum ‘of Rs.40,000 
from the Bihar Bank and executed a promissory hote. At the same 
time as a security for the payment of this. sum 6f Rs.40,000 by the 
Benares Bank ‘to the Bihar Bank ‘the former executed in favour of the 
‘latter a document which was described as a deed of assignment. This 
instrument of the 24th of April, 1939, constituted a sub-mortgage against 
the properties comprised in and charged by the principal mortgage. On 
Ist of March, 1940,.a compulsory winding up order, was made against 
the Benares Bank. The Bihar’ Bank instituted a suit for sale along 
with some other ‘reliefs impleading the official liquidators of the Benares 
Bank, who contested the suit on two main grounds. ° 

(1) That the plaintiff had no right or locus, standi to sue on the 
basis of the equitable mortgage inasmuch as the sub-mortgage had not 
been registered under the Indian Registration Act and that the rights 
under the sub-mortgage did not pass to the plaintiffs. (2) That the 
sub-mortgage had not been registered with the Registrar, Jaint Stock 
Companies, under section 109 of the Indian Companies Act and accor- 
dingly that it was void as a security as against the liquidators and the 
creditors of the Benares Bank. It was held that the debt was an action- 
able claim and could be transferred independently of the security and 
that the security of the sub-mortgage dated the 24th April, 1939, in 

~fayour of the Bihar Bank so far as it was a security over the debt was 
at the. date of the windiug up order a valid and subsisting security. 

Held further,..where particulars of a charge, as requited by section 
109 of the Indian’ Companies Act have been filed within a period of 
twenty-one days, and. the actual. registration takes place Jong after the 
Prescribed period, the charge is a valid one because the validity of 
the charge is not made to depend by section 109 on the date on which 
the Registrar chooses to make. the entry in the register. 
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Held also that while it may be a matter of grave doubt whether a 
certificate issued under section 114 of the Companies Act could ever render 
valid something that had already been declared void by section 109 of 
that same Act, yet it is not open at least in the face of that certificate to- 
challenge any of the mechanical steps of registration including. the 
delivery of particulars and the payment of prescribed fee. 

Dr. S. N. Sen and Mr. Mukhtar Ahmad, for the appellant. 

Messrs. P. L. Banerji, Damodar Das, A. Sanyal, K. P. Gupta 
and Radha Krishna, for the respondents. 

The judgment of the Court was delivered by— 

Braunn, J.:—This is a first appeal from the decision of the 
learned Additional Civil Judge of Benares in a suit which relates . 
to the transactions of the Benares Bank Limited, now in liquida- 
tion. The facts are relatively simple and, we venture to think, 
when understood, themselves go a long way towards providing 
the solution of the difficulties which have occurred. 

On the 3rd December, 1936, the Benares Bank Limited 
(hereinafter called “the Benares Bank”) in the course of its 
business took a mortgage by deposit of title deeds from a cettain 
Rai Sahib Harkrishna Das and others to secure a principal sum 
of Rs.10,000 then outstanding against the mortgagors on a running 
account with the Bank. The title deeds deposited with the — 
Benares Bank related to certain lands and buildings more - 


' particularly described in the second schedule to the instrument 


of mortgage. The terms of the instrument of deposit are not 
very material, but it may be observed that the security was for the 
principal sum together with interest thereon at the rate of seven 
and a half per cent. per annum and that, following the customary 
form, the mortgagors (whom, to save confusion, we shal] herein- 
after refer to as the “principal mortgagors”) undertook at the 
request of the Benares Bank at any time to execute a mortgage 
over the properties in the English form. The date for the repay- 
ment of the debt was expressed to be the 31st December, 1938. 


On the 24th April, 1939, the Benares Bank, being itself then 
in need of money, either borrowed from, or were then themselves 
indebted to, the Bank of Bihar Limited (hereinafter called: the 
“Bihar Bank”) in a sum of forty thousand rupees, for which on 
that date a promissory note was executed by the Benares Bank 
in favour of the Bihar Bank. At the same time as a security 
for the payment of this sum of forty thousand rupees by the 
Benares Bank to the Bihar Bank the former executed what is 


‘desctibed as.a ‘deed of assignment”, which. is fet out at page 35 
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of our paper book. This instrument of the 24th April, 1989, which 
we shall hereinafter refer to as the “sub-mortgage”, was, so far as 
material, in the following terms: ; , 
“We hereby assign to the Bank of Bihar Limited the following 
debts as security for an advance of Rs.40,000 (rupees forty 
thousand) taken from them under a pronote executed by us of date. 
The debts are unencumbered and nothing out of it has been 
realised. Any payment made to us in future. towards the same 
will be handed over to the Bank of Bihar Limited imme- 
diately... . 
Details of Debts. 
Equitable mortgage, dated 3rd December, 1936, from Rai Sahib 
Harkishen Das and others to Benares Bank Limited.” 

Then followed a list of the title deeds in the custody of the 
Benares Bank as principal mortgagees which were handed over 
to the Bihar Bank as sub-mortgagees. 

It should be noticed that between the date of the principal 
mortgage in 1936 and the date of the sub-mortgage in 1939 very 
substantial payments had been made by the principal mortgagors 
in reduction of their running account .with the Benares Bank 
with the result that at the latter date there was only outstanding 
on the security of the principal mortgage a sum of Rs.47,112. 


On the Ist February, 1940, the Bihar, Bank launched the 


suit out of which this appeal arises. It-is, we think, material for 
us to pay some attention to the exact form which this suit took 
in the first place. The first eight defendants to it were the then 
principal mortgagors. The ninth defendant was’ the Benares 
Bank, which was, of course, the principal mortgagee and the 
mortgagor in respect of the sub-mortgage to the Bihar Bank. A 
tenth defendant, who was a certain Mr. Dalmia, was also added. 
His concern with the matter was that he had prior to the date 
of the suit entered into a contract for the purchase of the mort- 
“paged properties which consisted of collieries. The plaint 
started by setting out the fact that the Bihar Bank had become 
the assignee of the principal mortgage by virtue of the sub- 
mortgage of the 24th April, 1939. It went on to,admit that only 
a sum of Rs.47,112 was. then: outstanding ‘on’ the..principal mort- 
gage, and it then set-gut the particulars of the sub-mortgage of 
April, 1939. In the form in which it was originally drafted, it 
concluded. with prayers,’ first, for a mortgage decree under order 
XXXIV, rule 4, pf the first schedule to the Givit Procedure Code 
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against the principal mortgagors and, secondly, for liberty . to 
apply, in the event of there being a deficiency: after sale, for the 
usual personal decree against the original. mortgagors. It is to 
be noted that these two prayers which are numbered (a) and (6) 
in the plaint are based upon the footing that the plaintiffs were 
seeking to enforce their security constituted by the sub-mortgage 
against the properties comprised in and charged by the original 
mortgage. The.third item of relief which the plaintiffs claimed 
was that “if for any reason the plaintiff be not deemed entitled 
to the reliefs claimed above”’—meaning relief on the footing of 
the sub-mortgage—“‘then a decree for Rs.40,000 as principal and 
Rs.1,559-11-9 interest. . .” This obviously was a claim on the - 
personal covenant to pay, but the plaint omitted to state against 
whom the claim was made. 


The next material event which occurred was that. on the Ist 
March, 1940, a compulsory winding up order was made in this 
Court against the Benares Bank. On the making of the winding 
up order it was-obvious that the suit, so far as it was a suit against 
the Benares Bank, could not proceed without the leave of the 
Winding-up Court under section 171 of the Indian Companies 
Act. This accordingly was applied for by the plaintiffs in April, 
1940, and, as-was obviously proper, leave was given by the 
Winding-up Court to the. Bihar Bank to proceed with the: suit. 
Thereafter in July, 1940, and September, 1941, further amend- 
ments were made in the third part of the relief claimed by the 
plaint which made it evident that what the plaintiffs were 
claiming was a personal decree against the mortgagors in favour 
of the plaintiffs ‘as assignee of the debt due to defendant No. 9”, 
that is to say the Benares Bank. It follows, therefore, that what 
the plaintiffs were really claiming by the third part of the relief 
sought by them was a decree in their favour as sub-mortgagees 
against the original mortgagors. In other words they were 
claiming to stand in the shoes-of the Benates Bank. ry 

We do not think that-we need deal with any of the written 
statements except possibly that. of the. Benares Bank. The 
liquidator. of the Benares Bank by the Bank’s written statement 
of May,. 1940, admitted that the outstanding balance of the 
account between the Bihar Bank and the Benares Bank was then 
Rs.41,559-11-9 in favour of the former. It°went on, however, 
to take two substantive points in opposition to the sub-mortgage. 
First it contended that the sub-mortgage had never been registered 
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under the Registration Act and that, therefore, “the rights under 


- the said equitable mortgage”——meaning the principal mortgage— 
_ “did not pass to the plaintiff and, secondly, the plaintiff has no 


night or locus standi to sue on the basis of the equitable mortgage’. 
The second point taken by the liquidator was that the sub-mort- 
gage had never been registered with the Registrar of Joint Stock 
Companies under section 109 of the Indian Companies Act and 
accordingly that it was void as a security as against the liquidator 
and the creditors of the Benares Bank. This last mentioned 
contention on the part of the liquidator involves certain further 


. facts relating to the registration of the sub-mortgage with the 


Registrar of Joint Stock Companies, which are not, we think, in 
dispute, which it will be convenient here to set out. 

The sub-mortgage was executed, as we have already said, on 
the 24th April, 1939. Particulars of the charge created by it were 
sent by the Benares Bank to the Registrar on the 4th May, 1939; 
but they were not sent on the prescribed form and: were. not 


, accompanied by the prescribed fee. Qn. the 8th May another 


form was substituted by the Benares Bank, but this, too, was 
rejected by the Registrar on the ground that the form was 
obsolete. On the 11th May one of the Directors of the Benares 
Bank went and saw the Registrar at Lucknow and on that day 
lodged the particulars with him on the correct form. The 
Registrar actually examined the original of the instrument ‘of 
charge and, having stamped it, returned it to the Director of the 
Bank. That, it is to be observed, was well within the period of 


twenty-one days from the date of the execution of the charge. 


It seems that the prescribed fee had still fiot been paid and on 
the 15th May a sum of ten rupees was sent to the Registrar, but, 
after a delay of six weeks, the Registrar pointed out that this was 
not enough and that a further sum of twenty rupees was neces- 
sary. This led to a wrangle between the Bank and the Registrar 


“after which the whole matter went to sleep until the 24th 


September, 1941 when, as a result of renewed. proceedings, the 
charge was actually registered by the Registrar, Finally, the 
Registrar issued a certificate of the registration of the sub-mortgage, 
the actual date of which is immaterial, under section 114 of the 
Indian Companies Act. 


Those are the material facts. But before seeing how the 
matter was dealt with when it came before the learned Judge of 
Benares for hearing, ‘there is one further relevant matter to be 
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mentioned. In July 1941 during the pendency of the suit, a 
compromise was arrived at between the- defendants inter se. 
‘This is set out at page fourteen of our paper book. It was a very 
simple arrangement. It will be remembered that Mr. Dalmia 
had become the purchaser of the property under a contract. What 
was agreed between the defendants was that this contract should 
be proceeded with notwithstanding the suit and that Mr. Dalmia 
should pay into court.in the suit a sum of fifty thousand rupees 
to answer the claim of the Bihar Bank or the Benares Bank as 
the case might be according to the result of the proceedings. 
It is an open question whether the Bihar Bank as the plaintiffs 
might have objected to this course; but the fact is that they 
did not and they do not now object. It is very material, there- 
fore, to observe that, as a result of this’ compromise, which was 
recorded and sanctioned by the court, the dispute has now 
shifted from the rights of the plaintiffs as against the property 
comprised in the security to their rights as against the sum of 
fifty thousand rupees now lying in court to the credit ‘of ‘the 
suit. In other words, all question of the ‘realization of the 
mortgage securities over the:actual properties has now disappeared, 
and the issue is now the very simple one as between the Bihar 
Bank and the liquidator of the Benares Bank whether the sum 
in court should be first applied in satisfaction of the debt due 
to the Bihar Bank or whether such sum should form part of the 
assets of the liquidator against which the Bihar Bank will have 
a right to prove merely as a creditor. It would appear almost that 
at that point the first eight defendants might have disappeared 
from: the suit. bE 7 


We are now in a position to”see how this matter was dealt 
with by the learned Judge in the court below. We regret to say 
that it left something to be desired, although we bear in mind 
that the matter was possibly an unusual one. After setting out _ 
seven issues, on which we have no comment to make, the learned 
Judge proceeded with a paragraph which has caused a good deal 
of difficulty. He said: 


“Though the plaintiff bank originally prayed for a mortgage 
decree under order XXXIV, rule 4 of the Civil Procedure Code 
but it subsequently made a prayer for a simple money decree in 
the event of a mortgage decree not being granted.’ During the 
course of arguments, the learned counsel of the plaintiff did not 
press for a mortgage decree and did not argué that he was 
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entitled to one. On the other hand, he argued that the mort- 
gage deed be regarded as a simple money bond for the’ purpose 
of his claim. The question of admissibility of the assignment in Bank 
evidence, therefore, does not arise. The plaintiff was assigned ‘ited 
only the debt and not the security by the assignment. Such an Bank of 
assignment does not require registration and can be admited in 
evidence, Gopi Nath vy. Bekali (1). The transfer was legal. The 

issues are decided accordingly to this finding in favour of the 
plaintiff.” < 


1946 


It would certainly appear from this that .at the trial the 
plaintiffs abandoned their claim under the security and relied 
entirely on their claim to, have a detree on the debt. Again, it, 
‘is not dear from the language the learned Judge has used whether 
what they were claiming was~a.simple money ‘decree against the 
Benares Bank or against the original mortgagors. We point this 
sout -because a good deal of confusion has been introduced into 
this case by what appears to have been an abaridonment by the 
plaintiffs of their claim as secured creditors of the Bank. However 
that may be, the learned Judge then went on to decide that the 
‘sub-mortgage had been duly registered with the Registrar of 
Joint Stock Companies, which, as we shall point out presently, 
‘was not quite the correct way of putting it; he then decided that 
the plaintiffs were not precluded from getting a simple money 
decree by virtue of section 171 of the Indian Companies Act; and 
he concluded his judgment by another. passage-which has caused' 
a good deal of difficulty. He said: 


“The Benares Bank was made only a pro forma defendant by 
the plaintiff. No relief was sought against it during arguments 
also. The official. liquidator contested the siit on the ground 
that the Benares Bank was entitled to recover the money from 
the defendants of the first party as the assignment was. invalid, 
but it was held above tbat the assignment was valid and the plain- 
tiff had a right to sue. ‘ 


The defendants of the first party appear to have transferred the 
mortgaged praperty to Mr. Dalmia, who deposited Rs.50,000 in 
court to be given to the successful party. The plaintiff is entitled 
to recover the amount of his claim with costs arid pénding and 
future interest at Rs.3 per cent per annum. out ‘ofthis amount 
subject to delivery of the title deeds to-Mr..Dalmia, but I shall 
make no. order in this respect. The issue is decided according to 
the above findings. 


eo  /t) ALR, 1985 AH. 887=1985 A.L.7. 1612. 
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1946 ‘ 
Fiera The suit is decreed with costs and pending and future interest 
Bank at Rs.3 per cent per annum against the defendants of the second 
ae party. The defendants of the second party who are pro forma 
Bark of defendants will bear their own costs.” 


When it came to the actual decree, it was drawn up, as we 
have so often had occasion to complaint, in‘a manner which only 
served to produce fresh confusion. . There was a decree that “the” 
plaintiff's claim . . . be decreed against the defendants second 
party”—that is the Benares Bank; and that “the defendants 
second party do pay Rs.47,112” with interest to the - plaintiff. 
We are at a loss to understand -what this really means and, indeed, 
it is impossible, apart from anything else, to find any support 
for the figure of Rs.47,112. That is the condition with which 
we are faced in this appeal. 

In our judgment the matter is not quite so complicated as 
it seems; and we propose to try to clear the ground by taking 
the questions which have been canvassed point by point. 

There is no dispute but that the so-called assignment of the 
24th April, 1939, was executed by the Benares: Bank in favour 
of the Bihar Bank. And there is no:dispute but that a sum of 
Rs.41,559-11-9 was due from the Benares Bank to the Bihar Bank 
at the date of ‘the commencement of the suit. The first thing 
that is said on behalf of the Benares Bank, who are ‘the only 
, appellants in this case, is that, by virtue of the provisions of 
*section 17 of the Indian Registration Act, the Bihar Bank cannot 
rely on the security of the sub-mortgage at all because it was not 
registered. It is admitted that it never has been registered and 
the only question is what is the effect of that. We entirely agree 
with the view of the liquidator that as a security over the land 
comprised in the deposited title deeds this objection is fatal 
to. the sub-mortgage of the 24th April, 1989. Nor ‘do we 
think that Dr. Kailash Nath Katju on behalf of the Bihar Bank 
seriously contends otherwise. But what Dr. Katju does say is 
that, notwithstanding that the security may have failed as a 
security over the properties charged, it did not fail on account 
of non-registration as a charge over the debt due by the mortgagors 
to the Benares Bank. The debt due at the date of the said mort- 


- gage by the mortgagors.to the Benares Bank was a debt due to 


the Bank in the course of its business and it is quite clear from 
the language of the sub-mortgage at page thirty-five of our paper 
‘book that what was assigned to the Bihar Bank was the debt. 
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The learned Judge was right when he said that the plaintiff was 


assigned the debt and we agree that it may be an open question “% 


whether there was any assignment of the security at all. The 
one thing that is certain in our view is that the instrument of the 
24th April, 1939, constituted an assignment in favour of the 
Bihar Bank of the debt, although it was to be held as security. 


' Dr. Katju relies on the case of the Imperial Bank of India v. 
The Bengal National Bank (1) in which the Privy Council decided 
an:almost exactly similar question. In that case a Bank to which 
debts were owing, which debts were secured by the deposit of 
title deeds, had created a floating charge over all its assets. The 
floating charge was not registered under the Indian Registration 
Act, 1908 and it was held—indeed, it was not contended other- 
wise before the Privy Council—that the floating charge failed 
as a security gver the properties comprised: in the several: deposits 
of title deeds bythe customers. The question remained, how- 
ever, whether the floating charge, notwithstanding its :non- 
registration, remained effective as against the debts, qua unsecired 
debts, of the several customers of the Bank. Their Lordships held 
that it did and they took the view that, those debts were charged 
independently of the properties to which the title deeds related. 
They held moreover that it was too narrow a view of the construc- 
tion of section 130 of the Transfer of Property Act,. 1882, to 
suppose that the debt was not an actionable claim which could 
not be transferred independently of the security. They said that 
there appeared to be no difficulty in a transfer of a debt without 
a security, which the original debtor could always redeem and 
in the result they held that, while the Imperial Bank, in whose 
favour the floating charge existed, had no tight or interest in the 
immovable property of the Bengal National Bank. including the 
immovable property over which it held security, the Imperial 
Bank: had a charge over the debts due to the Bengal National 
Eank, whether secured or not, and were entitled to -the. benefit 
of all sums received in reduction of those debts, whether from 
the realisation of securities or otherwise. 


We think, therefore, that, if orie thing is more clear than. 
another in this case, it is that the security of the plaintiffs. the 
Bihar Bank, over the principal debt was not affected by the non- 
registration, and consequent failure, of the charge over the 
security constituted by the immovable property. As we have 

« (1) (1922) LER. 49 Cal. 377. 
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already pvinted out, in the events which occurred, no question 
arose at the hearing as to how those debts should be realised in 
favour of the Bihar Bank, since, asa result of the compromise, 
they had then come to be represented by the single sum of fifty 
thousand rupees standing in court to the credit of the suit. The 
whole matter had thereby become very much simplified. We 
accordingly hold that the result of the non-registration of the sub- 
mortgage of the 24th April, 1939, was not to destroy the security 
of the Bihar Bank over the debt due to the Benares Bank and 
the proceeds of such debt when realised, as it since has been. 


That disposes of the first point. We,then meet the second 
point which is the point relating to the alleged failure of the 
Benares Bank to register the security with the Registrar of Joint 
Stock Companies under section 109 of the Indian Companies Act. 
It has to be noticed that if this objection to the security is a valid 
one, it is fatal to the whole claim of the plaintiffs, so far as its 
security is concerned, since the section avoids the security 
altogether as against the liquidator and the creditors. But ‘in our 
judgment on a proper consideration of the facts and-in the events 
which have happened, we do not think that the effect of section 
109 was to destroy the security. It has to be observed, as was 
pointed out by Lord Justice Scrurron in the National Provincial 
and Union Bank of England v. Charnley (1), that what avoids the 
charge is not lack of registration but the neglect to send in the 
particulars. It is important to notice that distinction. On the 
facts of the present case, which facts are not in dispute, particulars 
of the charge were sent in to the Registrar. They were sent in 
‘on the 11th May, 1989, well within the twenty-one day period. 
It is true that there was an outstanding dispute as to the fee; but, 
nevertheless, the particulars were sent to the Registrar. It is 
true also that actual registration was not effected for over two 
years, but, as we have pointed out, the validity of the charge is 
not made to depend by section 109 on the date on which the 
Registrar chooses to make the necessary entry in the register. 
Unfortunately we cannot pretend to think, so far as the facts are 
available on the material before us, that the proceedirigs of the 
Registrar have been satisfactory in this case. We think on the 
contrary that it would be in the interests of the public if some 
explanation were called for from him as to how it came about that 
registration of this charge was neglected for a period of two and 

; (1) [1924] } K.B. 481 at 447. 


ALL. ALLAHABAD SERIES - 877 


a half years. The provisions of section 109 are designed as a 
protection to the public and we feel that, unless there is some 
*xplanation which is unknown to us, some explanation is due 
from the Registrar as to the apparent neglect by him of his duties 
in this case under this section of the Indian Companies Act. 
However that may be, we afe inclined to agree with Dr. Katju 
when he says that the Benares Bank had complied with the condi- 
tion of the section when it finally sent in the particulars of the 
charge on the 11th May. There is the further subsidiary point 
made by Dr. Katju that the Registrar did actually. though later, 
issue a certificate under section 114. While it may be a matter 
of grave doubt whether such a certificate could ever render valid 
something that had already been declared void by section 109, 
we think, at least, that in face of the certificate it is no longer open 
to the Benares Bank to challenge any of the mechanical steps of 
Tegistration, including the delivery of particulars and the pay- 
ment of the prescribed fee [see In re Yolland-(1) and The National 
Provincial and Union Bank of England v. Charnley (2)}. 


As a result of these findings, we are compelled to hold that 
the security of the sub-mortgage dated the 24th April, 1939, in 
favour of the Bihar Bank, so far as it was a security over the debt, 
was at the date of the winding up order a valid and _ subsisting 
security. We think that, subject to one or two subsidiary points, 
this disposes of the appeal. 


We still have to deal with that curious passage in the judg- 
ment of the learned Judge on which we have already commented 
from which it would appear. that the plaintiffs at the trial 
abandoned their case and were content tqrely on obtaining a 
simple money decree against either the Benares Bank or the 
mortgagors. We are told by Dr. Katju that this was never the 
intention of the plaintiffs and that the whole matter was mis- 
Understood by the learned Judge. It may possibly be the result 
of the intermediate payment into court as a result of the 
compromise, frem-which the learned’ Judge may have been led 
to think that the question had resolved itself merely into one of 
the payment of money. We are inclined to. think that this 
probably is the true explanation. However that may be, it is, 
we think, obvious from the concluding passage. of the judgment 
that the plaintiffs had not abandoned their interest as- sub- 


(1) [1908] 1 Ch.D? 152. (2) [1924] 1 K.B. 481. 
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mottgagees. The learned Judge himself says, in the passage 
which we have already quoted, that: ; 
“.,.. The plaintiff is entitled to recover the amount of his 


claim with costs and pending and future ‘interest at Rs.3 per cent 


per annum out of this amount subject to delivery of the title deeds 
to Mr. Dalmia. . . .” , 


It is clear from ‘this that they were still relying on their security. 
Otherwise the words “out of this amount” ‘would be meaningless. 
What really has happened is that the learned Judge thought that 
the mere fact that the whole dispute had then become centred on 
the sum in court, destroyed the character of the suit as a 
mortgage suit. This, of course, was not so, although it is true 
that thereby he was probably absolved from making a formal 
mortgage decree and the matter had been simplified for him by 
enabling merely to make a decree as to how the sum standing in 
court should be distributed. As a result of this view of the 
matter we do not think we could justly allow this appeal to 
succeed on the ground that-the plaintiffs had abandoned their 
claim under the security so far as the debt was concerned. 

We feel it right to say, although it will not now be necessary 
for us to discuss it at any length, that,.had we taken the view . 
that the Bihar Bank had abandoned its security over the debt, 
we should have felt considerable difficulty in upholding a simple 
money decree either as against the mortgagors and still more so 
against the Benares Bank. The question whether the plaintiffs 
had ever been given leave under section 171 of the Indian 
Companies Act to: prosecute a simple money claim against the 
Benares Bank would have constituted a formidable difficulty. 
In the view we have taken, however, these questions do not arise. 

In the result, therefore, we think that this suit succeeds to the 
extent at any rate that the decree must be varied. For the reasons 
we have expressed above we think that the decree of the learned 
Judge should be set aside and the following decree should be 
passed : , . iz 

“I. ‘There will be a declaration that ‘the plaintiffs, the’ Bank 
of Bihar Limited, are entitled to a valid and subsisting charge 
by virtue of the instrument of the 24th April, 1939, over the debt 
of Rs.47,112 mentioned in paragraph 5 of the plaint and over 
the proceeds thereof in the hands of the Benares Bank Limited 
(in liquidation), which said debt and proceeds are now represented 
by the sum of fifty-thousand rupees standing in court to the credit 
of this suit. 
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2. A decree for the payment out of court to the plaintifts out . 


of the sum of fifty-thousand rupees standing in court to the 
of the said sum of fifty-thousand rupees of the sum of Rs.41,559-11-9 
together with interest thereon at the rate of three per cent per 
annum from the 5th February, 1940, up to the date of payment 
and together also with the costs hereinafter mentioned. 

3. An order that the parties do bear ‘their own costs of the 
suit in’ uke court beluw and that the resp -ndents, the Bank of 
Bihar Limited, do pay to the appellants, the Benares Bank 
Limited (in liquidation),’ such proportion of the costs of this 
appeal as the sum of Rs.5,553 bears to Rs.47,112.” 

We feel that there should be no costs in the court below 
because the plaintiffs by their pleadings made a considerable 
contribution to the confusion which occurred which gave rise 
to the necessity for this appeal. On the other hand in this-Court 
the appellants have succeeded to a limited extent. 

We have only to add that we view with considerable alarm a 
state of affairs in which such a mortgage as the present could have 
remained unregistered in the circumstances of this case for a 
period of two and a half years without any proceedings having 
been taken under section 122 of the Indian Companies Act. 





REVISIONAL CRIMINAL 
Before Justice Sir James Allsop and Mr. Justice Mathur 
EMPERORw. RIFAQAT-ULLAH KHAN* 
Criminal Procedure Code, section 488(8)—Maintenance—Jurisdiction of 
courts—The word “reside” explained: 

The word “reside” in section 488(8) of the Code of Criminal Procedure 
means to live or to have a dwelling place or an abode and. is not equi- 
valent to something in the nature of having a domicile in a particular 
Place or having a place as the place of origin or the place where the 
family used to live. 

Mr. L. N. Gupta, for the applicant. 

Mr. Baleshwar Prasad, for the opposite party. 

The Deputy Government Advocate (Mr. S. A. Rafigue), for 
the Crown. 

The judgment of the Court was delivered by 

Autsor, J.:—This is a reference made to us by the 


learned Sessions Judge of Shakjakampur -that. proceedings in the 


‘“Crimina) Ri Reference No. 540 of 1945, made by J. Narayan, Sessions Judge of 
Shabjahanpur, dajed tife 24th of April 1945. : 
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14g . court of a Magistrate in that district under the provisions of 
séction 488 of the Code of Criminal Procedure should be quashed 
on the ground that the Magistrate had no jurisdiction. The man 
against whom an application was made that he should ‘maintain 
his wife lives in Peshawar where: he is employed in the Govern- 
* ment Secretariat. It does not appear that he has ever lived in 
Shahjahanpur. The finding is that his family originally came 
from Shahjahanpur and that his father after retirement settled in 
that place. There is no evidence that the man against whom 
proceedings were taken has any property in Shahjahanpur or has 
ever lived there. The learned Magistrate has assumed jurisdic- 
tion because ‘in our judgment he has misunderstood the meaning 
_ in English of the word ‘reside’. He has treated the word as 
equivalent to something in the nature of having a domicile in a 
particular place or having a place as your place of origin or the 
place where your family used to live. That is not, in our judg- > 
ment, the meaning of the word in English. “To reside’ means 
to live or to have a dwelling place or an abode. This mari has 
never lived in Shahjahanpur for many years. He has ‘no house 
there. <Itiis true that he’may be’a welcome guest in his father’s 
house from time to time, but that is quite a different matter. He 
has no property there, no furniture and no abode of his own to 
which he can go from time to time or at any time if he wishes to 
do so. It.is perfectly clear that he cannot possibly be said to 
reside in Shahjahanpur within the proper meaning of that term. 
_ We, therefore, accept the reference and quash the proceedings. 


Emperor 


?. 
Rifagatullah 





Before Justice Sir James Allsop and Mr. Justice Mathur 
Mon, 1 EMPEROR v. HAR PRASAD*® 

. Motor Vehicles Rules, 1940, rules 78,83—The word “conductor” explained. 
. The attendant to whom reference is made in rule 78 of the Motor 
Vehicles Rules is a conductor and the meaning of rule 78 and 83 read 
together is that no vehicle authorised to carry more than twelve 
passengers shall be driven unless there is carried on it an attendant 
and that such an attendant where the vehicle’ is a stage carriage must 
have a licence according to the provisions of the latter.rule. Accord- 

ingly a breach of the above condition is punishable under rule 83. 
The Deputy Government Advocate (Mr. S. A. Rafique), for 

the Crown. . ar 


~The opposite party was not represented. 





“Criminal Reference No. 834 of 1945, made by Brij Nandan_ Lal, Sessions Judge of 
Muttra, dated the 2nd of June 1945. 5 : 
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The judgment of the Court was delivered by— 


1946 
ALLsop, J.:-—One Har Prasad was convicted in two cases Emperor 
of, contraventions of rule 83 of the Motor Vehicles Rules, Hr Preagd 


1940, and was fined Rs.10 in each case. The learned Sessions 
Judge of Muttra has referred both the cases to us, because he is 
of the opinion that no offence was committed. Rule 83 in so 
far as it is relevant is as follows: 

“No person shall work as a conductor of a stage carriage, and 
no employer shall so employ any person, unless such person holds 
a conductor’s licence.” 

The finding of fact is that Har Prasad’s motor bus or motor 
lorry which was licensed to carry more than 12 passengers was 
being used on each occasion without the assistance of a conductor. 
In one case at least into which we have looked, it appears that Har 
Prasad stated that he was driving the lorry: or bus and that he had 
with him a cleaner, but it is quite clear that he had at least no 
licensed conductor. The learned Judge has referred to rule 78 
of the Motor Vehicles Rules 1940, which is as follows: 

“(@) No transport vehicle authorised to carry more than twelve 
passengers, or, where passengers and goods are carried, authorised 
to carry a combined load of passengers and goods in excess of 
15 cwt., shall be driven in any public place for the conveyance of 
passengers unless there is carried on such vehicle in addition to the 
driver, gn attendant, and no such attendant shall be less than, 
eighteen years of age. } 

<6) The attendant shall be carried at the rear of the vehicle to 
signal to the driver the approach of other traffic from behind and 


to attend on the passengers and to assist them where necessary: 
in entering and leaving the vehicle.” 


The learned Judge suggests that there is no provision in this 
rule that a conductor shall be carried on such a vehicle, and. he 
says that rule 83 does not diréct that any conductor shall be carried. 

We may assume that in the other case the facts were similar. 

The learned Judge has been influenced by the fact that rule 
78 originally provided that a conductor or an attendant should be 
carried in the transport vehicles with which the rule deals, but 
that the word ‘conductor’ was later deleted by an amendment. 
He has. made a distinction between attendant and a conductor. 
He seems to us to have overlooked the fact that Har Prasad was 
not convicted of a breach of rule 78, but of a breach of rule 83. 
We do not think that there is any reason for us to interfere with 
the convictions and the sentences, because in:. substance, Hear 
Prasad was guilty of a breach of the rules. If he had_no attendant. 
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at all, he was guilty of a breach of rule.78. On the other hand, 
if he had, as he says he had, an attendant, that ‘is a cleaner, but 
this attendant was not licensed to perform the duties of a conductor, 
then he was rightly convicted of a breach of rule 83.. We think 
that some confusion has been caused about the meaning of the - 
word ‘conductor’. In the Oxford English Dictionary this word 
is defined as meaning an official who has charge of the passengers, 
collection of fares, and generally directs the proceedings of an 
omnibus. It is clear that the attendant to whom reference is 
made in rule 78, is a conductor within.the meaning ‘of that word 
as defined in the dictionary. The word is also defined in the 
Motor Vehicles Rules, 1940. The definition is in the following 
terms: 

“‘Conductor’, in relation to a stage carriage, means any person 
appointed by the registered owner and authorised by the register- 
ing authority in this behalf to travel on the said vehicle and to 
discharge the duties of the conductor of the said vehicle.” 

According to this definition, a conductor would only mean a 
licensed or authorised conductor and it might be suggested that 
this would lead to some confusion in rule 83, but we must point 
out that rule 83 does not say that no person shall be a conductor 
or be employed as a conductor, but that no person shall work 

as a conductor or shall be employed to work as a conductor. The 

definition in the rules is not properly speaking 2 definition, 
because it implies that the meaning of the term ‘conductor’ is 
already known where it speaks of a person being appointed or | 
authorised to discharge the duties of the conductor of the vehicle. 
We think, therefore, that we must treat the word ‘conductor’ as 
used in its ordinary sense, and in our judgment, the meaning of 
rules 78 and 83 read together is that no vehicle authorised to carry 
more than twelve passengers shall be driven unless there is carried 
on it an attendant, and that such an attendant where the vehicle 
is a stage carriage, must have a licence according to the provisions 
of the later rule. _We would, however, suggest to the local Goverfi- 
ment that they might examine their rules with a view to their 
amendment as they are somewhat. confusing to the courts that 
hhave to enforce them. If the term ‘attendant’ were substituted 
‘for the word ‘conductor’ in rule 83:the position would be clearer. 
As the rules at present stand, there 4s apt to be no sufficiently clear 
distinction between. an attendant who is not a conductor and one 
who is'a conductor for the purposes of rule 83. With these 
emiarks we reject both the references. - 
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FULL BENCH 


Before Sir Iqbal Ahmad, Chief Justice, My. Justice Verma, Mr. Justice 
Yorke, Mr. Justice Malik and ‘Mr, Justice Sinha ~- 


BHARAT SINGH (Jupement-Destor) v. Msr. CHAOLI anp 
° ANOTHER (DECREE-HOLDERS)* 


Temporary Postponement of Execution of Decrees Act (Local Act X 


of 1937), sections 5(1) (b), 6(c)— Execution application made 3 years” 


after decree—Whether maintainable—Transferee—Meaning of—The 
words “in the hands of subsequent transferee” explained—Inter- 
pretation of statutes, 


In a case where a mortgagor executed a hypothecation bond, and 
‘ subsequently executed a usufructuary mortgage in respect of a portion 
of the same Property with a direction to pay off the money due on the 
earlier mortgage which was not done, the simple mortgagee sued on the 
basis of his bond and got a decree. In the meantime the Act X of 
1937 had come into force on a date intervening between the dates of 
the preliminary and final decrees which were passed in the suit on the 
basis of the earlier mortgage. The mortgagee decree holder applied for 
execution of his decree praying for the execution of a self-liquidating 
mortgage in his favour and stated that.as the judgment-debtors were agricul- 
turists the decree. holder was further entitled to exclude the period 
during. which the Act X of 1937 was in force in computing the period 
of limitation. for making of an application for execution of his 
decree. It was contended on behalf of the judgment-debtor that the 
application for execution was time-barred inasmuch as ‘ after the 
simple mortgage a usufructuary mortgage of a (substantial portion) of 
the same property was executed. The mortgaged property or at any 
rate a portion thereof-must be deemed to be in the hands of the trans- 
feree ‘and the decree for sale on the basis of the simple mortgage. was 


covered by section 6 of the Act and the period during which. the Act, 
remained in force could not be excluded from the computation of the 


period of limitation. It was held that the word transferee is, no doubt, 
a word of wide import and embraces not only a purchaser, but’ a donee, 
3 mortgagee or a lessee as well. But the context in which the word 
“transferee” occurs in section 6 (c), does point, to the conclusion that 
the word was used by the legislature in a-restricted sense as denoting 
a purchaser or a transferee out and out and not in. its. wider, sense. 


The phrase “subsequent transferee” is preceded by the words “in the - 


hands of a” and in the case of a mortgage the property is split up into 
two parcels of distinct interests one’ of which becomes vested in’ the 
Mortgagee and the other’ remains with the mortgagor. The words “in 
the hands of a subsequent transferee” are, therefore. whially inanvro- 
Priate to the case of ‘a mortgage and -are applicable only to 4 person 


in whom. the Property has, rested absolutely. 





jnxecution First Appeal Na. ||:0f 1943; from a,decrec of Brij Mohan Lal. dnd Civit- 


Judge of Meerut, dated the Ist of June 1942. 
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“Held further that it is no doubt a recognized canon of construction 
of statutes that, when the language of the enactment is clear, the court 
is bound to give effect to it even though the court is satisfied that the 
legislature did not contemplate the actual result of the language em- 
ployed, but it is also equally well established that a statute may be 
construed contrary to its literal meaning when a literal construction 
would result in an absurdity or inconsistency, and the words are capable 
of another construction which will carry out the manifest intention. 


_ Per Maui, J.:—The decree-holders-have a right to proceed against 
the entire mortgaged property. They can, if they so want, give up a 
portion of their security, but they can not be compelled, nor are they 
expected, to confine their claim to a portion of the mortgaged property, 
in the absence of gny statutory provision to that effect. Under the 
circumstances it can not be said that the decree became barred by limi- 
tation as regards a part of the property and was not so barred as regards 
the rest of it. In this view the mortgaged property. means the entire 


. mortgaged property and not merely any portion of it. 


Dr. N. C. Vaish, for the appellant. 
Mr. K. C. Mital, for the respondents. 
The following judgments were delivered : 


IgpaL Auman, C.J.:—This isa judgment-debtor’s execution 
first appeal and arises under the following circumstances: , 

On December 14, 1922, Bharat Singh, appellant, executed a 
simple mortgage in favour of the decree-holder respondents, Mst. 
Chaoli and Mst. Anar Dei. The property mortgaged was 
zamindari land measuring 82 bighas and odd. 

Thereafter, on January 20, 1930, Bharat Singh executed a 
usufructuary mortgage in favour of one Ram Chandar Sahai who 
is not a party to the present appeal. The property mortgaged 
under this deed was 76 bighas and odd out of 82 bighas and odd 
covered by the simple mortgage of 1922. Out of the considera- 
tion of the deed of usufructuary mortgage Bharat Singh left a’ 
sufficient amount in the hands of Ram Chandar Sahai with the 
direction that the latter should pay up and redeem the mortgage 
of 1922. Ram Chandar Sahai, however, did not pay any portion 
of the amount due on the mortgage of 1922 with the result that 
the decree-holder respondents put the mortgage of 1922 into suit 
and obtained a preliminary decree for sale on the 15th January, 
1985. Bharat Singh, his two sons and Ram Chandar Sahai were 
defendants to the suit for sale. The decree-holder respondents 


_ ebtained a final decree for sale on the 19th of February, 1938. 


i 
i 


| 


} 
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In the meantime, on January 1, 1938, the Temporary Postpone- 
ment of Execution of Decree Act (X of 1937)—hereinafter referred 
to as Act X of 1937—had come into force. It is common ground 
that Bharat Singh and his two sons were agriculturists within the 
meaning of the said Act and that the annual land revenue payable 
by them was less than Rs.250. The provision of section 3(1) 
of the Act which directs Stay of execution of decrees during the 
period that the Act shall remain in force was, therefore, applicable 
to the final decree for sale held by the decree-holder respondents. 
It is also an admitted fact,that the land mortgaged undér the deed 
of simple mortgage was, in view of the provisions of section 
17(1)(@) of the Debt Redemption Act (XIII of 1940), “protected 
land”. 


On February 3, 1942, the decree-holder respondents applied 
for execution of the decree impleading all the judgment-debtors. 


1946 
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The prayer contained in the application was that a self-liquidating © 


mortgage be executed in favour of the decree-holders with respect 
to the entire land covered by the. mortgage of 1922. This prayer 
was in pursuance of the second proviso to section 17(1) of the 
Debt Redemption Act. A note was appended to the application 
for execution to the effect that, as the judgment-debtors were 
agriculturists within the meaning of Act X of 1937, the decrec- 
holders were entitled, in the computation ef the period of limita- 
tion for the application for execution, to exclude the time during 
which the Act was in force. The judgment-debtors contested the 
application for execution on the ground that the same was barred 
by limitation. “ This contention of the judgment-debtors was: 
overruled by the court below with the result that Bi@rat Singh 
has filed the present appeal. It is to be noted that Ram Chandar 
Sahai, the usufructuary mortgagee, has not assailed the" decision 
of the court below and is not a party to the present appeal. 


Section 5(1)(6) of Act X of 1937-enacts that in the computa- 
tfon of the period of limitation for “the execution of such decree 
‘as is referred to in section 8, and not covered by section 6, the. 
period during which this Act shall remain in force,, shall be 
excluded.” It is not disputed that the decree held by respondents 
falls within the purview of section 3 of the ‘Act, and, as_ such, 
prima facie, the decree-holders were entitled, iri the computation 
of the period of limitation, to exclude the period during which 
Act X of 1937 was in force. The Act was in force from January 
‘1, 1938, to December 31, 1940, and if this period is to be excluded, 
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the application for execution, which was presented on-February 
3, 1942, is well.within time. . : 

Reliance is, however, placed by the appellant on the words. 
“and not- covered by section 6” that find a place in section 5(1)(b) 
of the Act. It is maintained by the appellant’s counsel that the 
decree in question is covered by section 6 and, therefore, the 
priod during which the Act remained in force cannot be excluded 


Sse . - - . : 
in the computation of the period of limitation. 


The relevant portion of section 6 is as follows: 

“ Nothing herein contained shall. .,. . (c) apply to a mortgage 
decree sought tq be executed by sale of the mortgaged property 
in the hands of a subsequent transferee who has taken the transfer 
subject to the mortgage on the basis of which such decree has been 
obtained.” . . 


It is argued that, as the bulk of the mortgaged property had 
been transferred to Ram Chandar Sahai arid as he had taken the 
transfer subject to the simple mortgage of 1922 that culminated . 
in the final decree for sale, the decree was a decree covered by 
section 6. : gidile: ANE © 

It was held by a Full Bench of this Coutt ‘fi ‘Radha Kishan 
v. Umrai Singh (1) that Act X of $987"is nét intended to provide 
relief to moneyed people “who | putchase properties subject to 
encumbrance with a stipulation that they will ‘be liable 40 
discharge that encumbrance and that clause (c) of section 6 of 
the Act was-enacted to hold a-subsequent transferee to his bargain 
and to ensure that he would discharge the mortgage debt 
according to the covenant in the deed of transfer. It cannot. 
therefore, be disputed that a purchaser of the whole or a part of 
the mortgaged property, who has purchased the property subject. 
to a pre-existing mortgage, cannot invoke to his aid the benefit 
of the provisions of Act X of 1937. The learned counsel. for 
the appellant, however, proceeds further and maintains that the 
legislature has denied not only. to a subsequent purchaser but to 
all subsequent transferees of mortgaged. property, who have takén 
the transfer subject to the mortgage with which’ the property is 
encumbered, the benefit of the provisions of the Act. In this 
connettion he places reliance on the word “transferee” used in 
élaxise'(c) of section 6 of the Act and contends that as Ram Chandar 
SeHai,:the usufructuary mortgagee, was a “transferee” of a part 
@Eithe!indxtgaged property, the decree was covered by section 6(c). 
K:sihiiialabe ite agrée with this contention. —— 


et eee er ee eS 
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It is,no doubt a recognized canon of construction. of statutes 
that, when the langtiage of the enactment is clear, the court is 
bound to give effect to it even though the court is satisfied that 
the legislature did not contemplate the actual result of the 
language employed, ‘but it is also equally well established that a 
statute may be construed contrary to its literal meaning when a 
literal construction would result in an absurdity or inconsistency. 
and the words are capable of another construction which will 
carry out the manifest intention, vide ex parte Walton: In re 
Levy (1.) ee : ; 

The word “‘transferee”’ is, no doubt, a word of wide import 
and embraces not only.a purchaser, but a donee, a mortgagee or 
a lessee as well. But the context in which the word “transferee” 
occurs in section 6(c) does, to my mind, point to the conclusion 
that that word was used by the legislature in a restricted sense as 
denoting a: purchaser or a transferee out and out and not in its 

. wider sense. The phrase “subsequent transferee” is preceded 
by the words “in the hands of a’. Now, in the case of a mortgage 
it would be wholly inappropriate to say that the property mort 
gaged wholly passes into the hands of the mortgagee. A mortgage 
is no more than the transfer of an interest in specific immoveable 
property. On the execution of a mortgage two distinct interests 
in the mortgaged ‘property are carved out, viz. (1) the mortgagee’s 
right, and (2) the right to redeem. The latter right remains 
vested in the mortgagor. In the case of a mortgage, therefore, the 
property mortgaged does not pass wholly “in the hands of” the 
mortgagee. The property, on the other hand, is, from the date 
of the mortgage, split up into two parcels of distinct interests one 
of which becomes vested in the mortgagee and the other remains 
with the mortgagor. It follows that on the execution of a mort- 
gage the mortgaged property, in the eyes of law, is in, the hands 
not only of the mortgagee but in the hands of both the mortgagor 
and the mortgagee. The words “in the hands ofa subsequent 
transferee” are, therefore, wholly inappropriate to the case of a 
mortgage and, in my judgment, are applicable only to a person” 
in whom the property has vested absolutely. 

There is. yet another consideration that points to the same 
conclusion. A prior mortgagee, who has obtained a decree for 
sale against the. mortgagor and a.subsequent mortgagee, does, in 


execution of his decree, sell not only the, interest of the subsequent 
(2) (2881) 17 Ch.D. 748, 
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194g + Mortgagee but also the interest of the mortgagor in the mortgaged 
“Bharat PYoperty. In other words, the execution: of a. prior’ mortgage 
Singh’ decree entails the sale of the mortgaged property which ig in the 
Chali . hands both of the mortgagor and the subsequent mortgagee. 
Clause (c) of section 6 of Act X of 1937 is, however, confined in 
Igba}__its Operation toa decree that is executed by sale of the mortgaged 
Ahmad, OJ property in the hands of a subsequent transferee alone. It is, 
therefore, manifest that it.can have no application to a case where 

the subsequent transferee is a mere mortgagee. 


Again the words “in the hands of”* are wholly. inappropriate 
to the case of a simple mortgagee. By virtue of a usuffuctuary 
mortgage, the property mortgaged does, in one, sense, pass into 
the hands of the usufructuary mortgagee. This is, however, not 
so in the case of a simple mortgage. The word “transferee” in 
section 6(c} cannot; therefore, in the context in which it occurs, 
be applicable to a simple mortgagee. It would, therefore, be 
anomalous to hold that that word is applicable to a usufructuary 
mortgagee. If the word “transferee” was used by the législature 
to denote a mortgagee, it should embrace’ both a'sufructuary and 
asimple mortgagee. As that word cannot, in view of the wording 
of the section, be interpreted to include a simple mortgagee, it : 
mist be held that the legislature did not intend that word-to 
denote a mortgagee of any description. 

_ For the’reasons given above I hold that the word “transferee” 
in section 6(¢c) has been used in the limited sense of a person who 
has purchased the mortgaged property. ‘The decision of the court 
below is, therefore, perfectly correct and I would dismiss this appeal 
with costs. 

_ VERMA, J.:—I agree. 

Yorke, J.:—I agree. 

Sinn, jJ.:—I agree. 


MALIK, J.: —The facts of this case:are set out in thé judgment ° 
.of his Lordship the Chief Justice. ° The only point for determina- 
tion is whether the application for execution filed on the 3rd 
February, 1942, was beyond time. The decree-holders have in 
his application asked for a selfdiquidating mortgage to be executed 
in their favour of the entire 82 bighas, 8 biswas and 10 biswansis. 
This they have evidently done as.they were no longer entitled. to 
‘ask’ for sale of the property by reason of section 17 of the U. P. 

- Debt.Redemption Act CXIH of 1940). The final decree for sale - 
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was ‘passed on the’19th February, 1938: "The decree-holders urge 
‘that limitation.is saved as they could not have executed their 
decree during the period when the U. P. Temporary Postponement, 
of Execution of Decrees Act (X of 1937) was in force. The reply 
of the judgment-debtor to that contention is that the decree could 
have been execnted while that Act was in force and therefore the 
period of limitation was not saved. The only point for considera- 
tion, therefore, is whether the decree could have been executed 
while the Temporary Postponement of Execution of Decrees Act 
was in force. Under section 5 of that Act Limitation prescribed 
by the Indian Limitation Act, 1908, for execution of such decrees 
as are referred to in section 3 of the Act- against an agriculturist 
is. extended and the period during which the Act remained in 
force is excluded. It is:common ground that the defendant 
judgment-debtor is an agriculturist. It is also clear that the 
decree under execution is 2 decrée such;as is mentioned in section 
3 of the: Act; being a decree’ for' sale. gainst an agriculeurist. 
Under section 5 the period is, however, ‘not: extended if the decree 
‘is covered by section 6 of the Act. ‘The only relevant provision 
in section 6 which is said to apply to this case is section 6(c) which 
reads as follows: 

“Nothing. herein courainad shall... . apply to a mortgage 
decree sought to be executed by sale of the mortgaged property in 
the hands of a subsequent transferee who has taken the transfer 
subject to the mortgage on the basis of’ which such decree has 
been obtained.” 

As I have already said, the application for execution was filed 
on the 3rd February, 1942, and therefore at that time’ neither 


section 5 nor section 6 of the Temporary Postponement of Execti: | 


tion of Decrees Act was in force, that Act having been repealed 
by Act XIII of 1940, the U. P. Debt Redemption Act. ‘Thowgh 
section 5 or section 6 of the Act may have been repealed on the 
date when the application for execution was filed, in computing 
1B. period of limitation for the application for execution — the 
' period during which the decree-holders were prevented from 
executing their decree must be excluded. This point has now 
been set at rest by the decision of a Futt Benca of this Court in 
Readhey Lal v. Roop Ram (1). — It:is,.therefore; necessary to con- 
sider whether the decfee-holders could or could not execute their 


decree. It is argued on behalf of, the judgment-debtor “that: 
because after the date of the mortgage. in favour of the decree=: 


(1) LL.R. [1943] AB. 55: 
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holders the mortgagor:had executed.a.usufructuary..mortgage of 
76:bighas out of 82 bighas, $8. biswas.and.10 biswansis included 
in the first mortgage,. the, mortgage property or at any rate a 
part thereof must be deemed:to have been in. the hands of a 
transferee. One of the questions that has arisen for consideration 
is whether the mortgaged property in such cases means. the entire 
mortgaged property or only a part. thereof. If we were to hold 
that it means a part of the mortgaged property, the difficulty that 
may arise is as to where to draw aline. The decree-holders have 
a right to proceed against the entire mortgaged property. It is 
true that they can, if they so want, give up a portion. of their 
security, but they cannot be compelled, nor are they expected, to 
confine their claim to a portion of the mortgaged property in the 
absence of any statutory provision to that effect. There can be 
no doubt that to the extent of the 6 bighas odd that were not 
transferred the mortgagee decree-holders were not entitled to 
proceed against that property by way of sale. Under the circum- 
stances it cannot be said that the decree .. became; i;;pamred by 
limitation as regards a part of the. property, andswas not 'so barred 
as regards the yest of it. I am, therefore, inclined to the view 
that the mortgaged property means the entire mortgaged property 
and not merely any: portion of it. 

Apart from this, there is the further question whether it can 
be said, in the circumstances of this case, that the mortgaged 
property was “in the hands of a transferee”. It cannot be seriously 
urged that if a miortgagor had executed two simple mortgages the 
decree-holder on the basis of the first mortgage could claim the. 
right. to execute his decree, even though the judgment-debtor was 
an agriculturist entitled to. the benefit of the Temporary .Postpone- 
ment of Execution of Decrees Act, on the ground that the property 
was ‘‘in the hands of a transferee”, the second mortgagee" In the 
case of a usufructuary mortgage it is true the actual physical 
possession of the fields is with the usufructuary mortgagee, buf, 
to my mind, the Legislature was not dealing with the question 
of the actual physical possession but with the question of the legal 
tights of the parties. It could not be said that the property that: 
had been. mortgaged .to the first mortgagee and which was to be - 
sold :in .execution-of the decree was in the hands. of the second 
morteagee. After the first mortgage the mortgagor remained 
the <QWREE: ‘of the property and only certain rights in the property 
had ‘passed to:.the first mortgagee. After the sezond mortgage. 
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though it was a usufructuary’ mortgage, the niéttgagor © still 
remained the owner of the property b& some more rights were 
carried: out in favour of the second mortgagee. The second 
mortgagee could never claim that the’ property which had been 
mortgaged to the first mortgagee and which was liable to sale 
an_ execution of his decree had at any stage come ‘to the hands 
of the secénd mortgagee. In this view of the matter also ‘the 
judgment-debtor’s appeal must fail. . 


For the reasons given above, I would dismiss this appeal with 
costs and uphold the order passed by the court below.. 


By THE Court:—The appeal is dismissed with costs. 





Before Mr. Justice Verma, Mr. Justice Braund and Mr. Justice Pathak 


BENARES. BANK, Lp, (Creprtor) v. BHAGWAY DAS anp orHERS 
(Appuicants) anp-RATAN LAL np ANOTHER (CrEprrors)* 


Encumbered Estates Act (Local Act XXV of 1984), sections 9, 11—Claim 
under section 11 contested. by two creditors only—Appellants failure 
to implead other creditors in appeal—All creditors whether “ necessary 
parties” Whether appeal incompetent—Principle of representation— 
Whether applicable to proceedings under the Encumtered Estates Act 

. —Civil Procedure Code, order I, rule 10—“Necessary party”—Test 
of—Limitation Act (IX. of 1908) section 5—Impleading of a party at 
the. hearing of the appeal—Whether permissible. : 

A claim under section 11 of the Encumbered Estates Act was filed 
in the court of the Special Judge who issued notices of the said 
claim to the landlords and to all the creditors. The landlords and 
only two of the creditors, however, appeared ‘to oppose the claim, and 
the decree framed mientioned the names only of the two creditors in 
addition to those of ‘the landlords and the claimants. In the memoran- 
dum of appeal filed in the High Court, the appellant impleaded only 
those whose names were given in the decree but omitted to implead: 
the femainjng créditors. Ona preliminary ‘objection. being taken that the. 
appeal was incompetent inasmuch as the creditors whom the appel- 
-Jagt omitted to impjead weré necessary parties, held that in the absence 
Of the creditors who have not been impleaded, no effective decree’ could’ 
be passed in the appeal. ‘ : gt A ap eats 

Held also that the créditors become parties to the proceedings undér 
the Encumbered Estates Act after the notices are served upon them, and 
in any event, after they have filed the yritten statemegt.of-their claims 
and they continue to be parties to the proceedings yntil their. debts are 
liquidated or proceedings are terminated in’, accordance with the pro- 
visions of the Act. ‘ _ 





*¥First Appeal No. 3¢ of 1943, from.2 decree. of R. K: Ghaudhr?, Special Judge. Firs, 


Grade of Bendres dated the 26th of September 1942. 
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. Held further that the question that a ‘person is a necessary. party 
does not depend upon thagjnaction or conduct of such person, that is, 
whether he has contested the. claim but depends necessarily upon the 
nature of the proceedings and. the interest of the person in question in 
the subject matter thereof. Furthermore, there are two tests by which. 
it may be determined as to who is the necessary party. Firstly there 
must be a right to some relief against such party in respect of the 
matter involved in the proceedings in question and secondly, it should 
not be possible to pass an effective decree in the absence of such a party. 


Held also that in the proceedings under the Encumbered Estates. 
Act, the creditors are parties not as beneficiaries represented by some 
trustee but in their individual capacity. 


Held further that apart from the question whether section 5 of the 
Indian Limitation Act applies the creditors who are sought to be im- 
pleaded now (by means of an application under section 5 of the Limi- 
tation Act) have acquired a valuable right which accrued to them by lapse 
of tinie and there isqno. justification for depriving them of that right. 


Sir Syed Wazir Hasan and Mr. C. S. Saran, for the appellants, 
Mr. C. B. Agarwala, for the respondents. 
The following judgments were delivered : 


Braunp, J.:—I have.had the benefit of reading the judgment. 
of my learned brother Mr. Justice Pathak and am_ reluctantly 
compelled to share his view, although, without intendipg. any 
disrespect to his opinion, I could have wished to be able to do. 
otherwise. 


The U. P. Encumbered Estates Act is no more nor less than 
a code for administration of the assets of the landlord. As I 
understand the principles of the administration of assets, ‘it is 
common to most schemes of administration that the estate’ should 
be represented by a statutory guardian, so as to-avoid creditors and 
other beneficiaries individyally being ‘necessary’ parties in all’ pro- 
ceedings, a course which, in cases where creditors are numerous, | 
may well bring the administration to a standstill or make it %o 
cumbersome as-to be unworkable. That is the principle of the . 
administration of assets in insolvency and in companies winding- 
up, and, in the case of the administration, of trusts and the estates 
of deceased persons, under order XXXI, rule 1, of the First 
Schedule to the Civil Pracedure Code. This principle is one of 


“giving ‘creditors and beneficiaries every reasonable opportunity 
to ‘be heard,’ ‘should they avail themselves of it, but otherwise to 


thac*they Bound by the administration: ° 
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Under the U. P. Encumbered Estates Act the machinery is sét 
in motion by Section 4 at the instance of ‘the landlord. For the 
purpose of administration a special officer is constituted under 
Section 3. His first duty under’ section 8 is to call on the land- 
lord (inter alia) for a schedule of hic nroprietary rights in land 
and against.this every creditor-claimant is given an opportunity of 
filing, and indeed is required to file, under ‘section 10(1) of the 
Act a counter-version of what the landlord’s proprietary interests 
in land really consist of, if he disagrees with the landlord’s own 
schedule. Section 11(2) actually deals with quite another. class 

. of claim, namely, the claims of third parties to the property of 
the landlord. In terms this sub-section relates to nothing else, 
and it is only as to the property so claimed that the Special Judge 
appears to be required to determine whether it is liable to attach- 
ment, sale or mortgage. Moreover, under Section 14(1) of the 

’ Act it is noticeable and curious that the Special Judge is required 
to fix, and give notice of, only the date for enquiring into claims 
made in pursuance of the notice published in accordance with 
Section 9, that'is to say the claims of the creditor-claimants. There 
is no parallel requirement in respect of the claims of third parties 
made under Section 11(2). It has been. tempting to read this, 
coupled with the general principles of the administration of 
assets which I have mentioned above, as some indication that it 
was the intention of the legislature that the principles of representa- 
tion should apply to the U. P. Encumbered Estates Act in the 
case of claims made by third parties. It has,’ however, now 
become the universal practice. on the part of Special Judge 
appointed under this Act to give notice -to the creditor-claimants 
not only in respect of their claims made under Section 9, but also 
in respect of the claims of third parties made under Section 11 (2) 
‘That was actually done in this case, and in response to that notice 
only, the two creditors, Ratan Lal and Debi Prasad; took » the 


1946 
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Bhagwan. 
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Braund, J. 


trouble to appear before the Special Judge. Curiously enough, . 


it is these men alone who now complain that the appeal is defective 
on the ground that other creditors are not parties to it. “Fhey 
have themselves nothing to complain of. 

For myself I feel some diffidence in assuming that all creditors 
ought to be treated strictly as “‘parties” to the proceedings in the 
: sense in which defendants are parties toa regularly constituted suit 
I express this view with, diffidence, “however, as I am. aware that 
there is the authority of learned. Judges of this Court to the 
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contrary. I have, nevertheless, been reluctant to apply in all 
their technicalities the Rules of the First Schedule to the Civil 
Procedure Code to the proceedings. before us under the Encum- 
bered Estates Act and I should Rave much preferred to regard the 
‘creditors merely as persons interested or as beneficiaries as iri the 
more usual forms of the administration of assets such as the admi- 
nistration of trusts; the administration of the estates of deceased 
persons and the administration of the assets of insolvents. I 
appreciate, however, that in all these ‘cases representation has been 
expressly provided for. : 


There is a great weight of authority particularly in the Oudh- 
Chief Court which takes the opposite and more technical view. 
It is to the effect that creditors are—and undoubtedly it is. true—- 
persons-interested in all questions touching the assets under 
administration, and, as ‘such are technically parties to the proceed. 
ings. In that view of the matter they say they are ‘necessary’ 
parties and not mere ‘proper’ parties to claims made under Section 
11(2) of the Act; since those questions involve the determination 
of the quantum of the assets in which they are ‘t6’be entitled to 
share. That undoubtedly is the strict.ppsition if they are to be 
treated as parties to a suit and governed by the technical Rules 
of the Civil Procedure Céde. But beyond a general inclination 
to treat an administration under the Encumbered Estates Act on 
lines similar to other familiar forms of administration, I regret 
that 1 cannot’find any solid ground for treating the Special Judge, 
the landlord hirnself or the creditors who actually appeared, as 
representatives of the estate in the sense in which a Receiver or 
an..Official Liquidator represents an estate so as to bind all the 
creditors. In view, therefore, of the weight of authority against 
me and particularly of the fact that this very. question is now 
pending in the Privy Council, fam constrained with reluctance to 
agree that the view of my learned brother ‘Mr. Justice PATHAK 
must be taken for me present to’be the right one. I wish it wére 
not so. : 

Patuak, J.:—This is an appeal from an order of the Special 
Judge, first grade, Benares, whereby an objection filed by the 
appellant. under Section 1] of the Encumbered Estates Act was 
dismissed. The facts are very short and may be stated as follows: 

* On October 24, 1922,, Ram Prasad (since deceased). Bhagwan 
Das and Radha Raman executed ‘2 geet in favour of the 
appellant for a sum of Rs.100,000:- “1933 4 contract was 
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entered into between the appellant and the mottgagors to the effect 
that the. mortgagors would trarisfer, by way - of ‘sale; certain 
. Properties in full satisfaction of the mortgage toney.. Upon the 
" failure of the mortgagors to execute the sale-deed in accordance 
with the terms of the said contract, the appellant instituted suit 
No. 9 of 1934, for the specific performance thereof. The result 
was that on December 19, 1934 the claim for specific performance 
was decreed and the mortgagors were directed to execute a sale- 
deed within’ three months from the date of the decree. Instead 
of executing the sale-deed, in accordance with the terms of the, 
_ aforesaid decree, Bhagwan Das and Choudhari Radha Raman, 
the two surviving mortgagors, on their own behalf and as 
representing their respective sons, made an application under 
Section 4 of the Encumbered Estates Act on August 31, 1985. 
It may be noted in passing that during the pendency of | the 
proceedings under the Encumbered Estates ‘Act, the decree for 
specific performance in the aforesaid suit was confirmed by this 


Limited 
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Bhagwan 
Das — 
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Court on January 8, 1942. In the course of those proceedings — 


the appellant made a claim under Section 11 praying that it mighr 
de declared that the properties in respect of which the decree fot 
specific performance had been passed did not belong to the land- 
lords, and, therefore, should not have been showed in the 
schedule of properties appended to the written statement filed 
by the latter. It is this claim under Section 11] which ‘has given 
rise to the present appeal. ; 

It should be mentioned that the learned Special Judge issued 
notices of the aforesaid claim under Section 11 of the Encumbered 
Estates Act to the landlords and to all the creditors. In response 
to the notices, however, the landlords and only two of the creditors, 


namely, Ratan Lal and Debi Prasad appeared to oppose the dlaim 


under Section 11 and the decree framed in the court below 
mentioned the names only of these two creditors in addition to 
the names of the landlords and the claimant. In the memoran- 
_ dum of appeal filed in this Court, the appellant impleaded only 
the landlords and the aforesaid Ratan Lal and Debi Prasad, but 

omitted to implead the remaining creditors : 
A preliminary. objection has been. taken to. the hearing of 


this appeal upon the ground that. the appeal was incompetent - 


inasmuch as the creditors, who: ‘appellant omitted to implead 
in the appeal, were necessary, and that. without the presence 


of the said creditors before the court, no effective decree could be 
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isis pawed'in the appeal. The decision of this objeqtion would 





Benares 
Limited 
vw, 
Bhagwan 
Das 


depend upon the.answer to the question as to whether the creditors 
omitted from the memorandum of appeal were necessary parties. 
Who is ‘a necessary party’ has not been defined in the Code of 
Civil Procedure. But as a result of decided cases it may be laid 
down that there are two tests by which this question must be 


‘pathar,z, 1etermined. Firstly, there must be a right to some relief against 


such party in respect .of the matter involved in the proceedings 
in question and secondly, it should not be possible to pass an 
effective decree in the absence of such a party. Applying these 
tests, I have no doubt that the creditors of a landlord who has 
claimed relief under the Encumbered Estates Act are necessary — 
parties to the proceedings under that Act. The object of the 
‘Act-is (1) to compel the landlord to surrender his entire property 
for the benefit of his creditors and (2) to liquidate the debts of 
all the creditors of such a landlord in accordance with, and to 
the extent permitted by, the Act. ‘It is true that the landlord 
is also a party to the dispute raised by a claim under Section 11. 
But it is obvious that the main party, who is vitally: interested in 
that dispute is the entire body. ofs¢reilitors. The issue which 
arises out of such a claimis whether the property, which is the 
subject-matter of the claim, is liable to be availed of in accordance 
with the provisions of the Act for the satisfaction’ of the debts 
due to the entire body of, creditors. Could it be suggested that 
in-a suit under Order XXI, Rule 63, Code of Civil Procedure, 
the decree-holders who desire to seize the property belonging 
to the judgment-debtor are not necessary parties? The mere fact 
that the judgment-debtor is also impleaded in such a suit does 
not affect the question that the real dispute is . between the 
claimant to the property, which is the subject-matter of the suit, 
and the decree-holder. It has been argued that the creditors are ~ 
really no parties to the claim under Section 11 as: there is no 
express provision in the Act for issue of notice of such a claim. 
I have given my anxious consideration. to this argument but I 
_find myself unable to accept the same. A perusal of Section 9 
of the Act would show that, in addition to the publication of 
notice in the gazette, and otherwise calling upon the creditors 
to present written statements of their claims, it is necessary that 
guch notice should be issued to each of the creditors mentioned. 
_$h the written statement of the landlord. In my opinion, the 
-@reditors become parties to the proceedings under the Act after 
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zhe notices are seryed upon them and, in any event, after they 
dave filed the written statements of their-claims, They continue 
tg. be parties to the proceedings until their debts are liquidated 


" Or proceedings are terminated in accordance with the provisions 


the Act. It is worthy of note that this court has treated 
the creditors and the landlord on the same footing as if they were 
Parties toa suit and in cases where the heirs of a deceased creditor 
have not been substituted, this Court has declared that the 
application under Section 4 of the Encuinbered Estates Act abated 
#$ against the legal representatives of such -deceased creditor. It 
is true that in general, the proceedings under the Encumbered 
Estates Act’ are in the nature of proceedings for the“administra- 

. pn of debts under the Companies Acts or the Bankruptcy Acts. 
But, the Legislature has not thought fit to assimilate the Encwm- 
bered Estates Act proceedings in all essential particulars to the 
proceedings under those Acts. No provision has been made in 
the Encumbered Estates Act for the representation of the cre- 
ditors by another person and I am constrained to hold that in 
the proceedings under the Encumbered Estates Act, the creditors 
are parties not as beneficiaries represented by some trustee but 
in their individual capacity. In my judgment, the omission in 
Section, 1 of the provision for the issue of notice to the creditors 
and the landlords does not affect the matter. If from the nature 
of the case, the creditors are necessary parties to the proceeding 
in question, the Court is bound to igsue notice to such parties 
under the ordinary law of procedure. o. 

It has next been contended that only those creditors ,whe 
contested the claim under Section 11 should be considered to 
be parties to the proceedings, while the creditors who did not 
care to intervene or appear in court should -not be So treated. 
This contention again I am not prepared to accept. The 
question whether a certain person is a necessary party does not 
depend upon the inaction or the conduct of such a person, but 
depends necessarily upon the nature ‘of the proceedings and.the 
interest of the person in question in the subject-matter thereof. 
it is a matter of common knowledge that sometimes in cases where 
there is a large number of parties holding interest of a like nature 
in the same proceedings, only some of those parties raise the 





’ 


contest, while others do. not take any active interest in the litiga-" 


tion. In a. case of ‘that kind, such- parties: who do not enter 
: Pppearance in court, do not lese their'character as-necessary parties 


1946 


Beneres 





Limited 


% 
Bhagwan 
Das 


Pathak 7, 


1946 
“Benares 

Bank 
Limited 


v. 
Bhagwan 
. Das 


Pathak, J 


898 THE INDIAN LAW REPORTS : [1926] 


by their inaction. I do not find any ground upon which it could 
be possible to differentiate the case of those creditors who appeared. 
in court and raised the. contest from that of those who'did not 
choose to enter appearance in court... The interest,.in the distri- 


_ ,bution of the property of such as did not raise any contest, 


would not lapse by their silence. If the:decision goes in favour 
of the claimant each and every creditor has got a right of appeal. 
Equally if the decision goes against the claimant all the _ 
creditors must be impleaded in the appeal filed by the unsuccess- 
ful claimant. The appeal is a mere continuation. of the original 
proceeding and if it is clear that all the creditors are necessary 


* parties to the proceedings out of which the appeal has arisen, they © 


must necessarily be so when the litigation reaches the appeal 
stage. 

The question goes to the root of the matter and relates:to the 
constitution of the appeal itself and, therefore, it is immaterial 
whether the objection is raised at the instance of one who | 
constested the proceedings in the court below and. yat.:at’ the 
instance of those who were omitted from the méniorandum of 
appeal. In my judgment, it is gpenxitie ‘respondents in the’ 
present appeal to -raise the ptellininary objection. which, in 
substance, ig a ‘plea that on the appeal, as constituted, no’ decree 
could be passed at all by this Court. 


Learned counsel for the appellant has also contended that 
in view of the fact that the decree framed by the court below’ 
does not mention the names of the creditors omitted from the 
memorandum of appeal, it was not incumbent upon him td have 
impleaded those creditors. In my judgment, the mere fact that 
the decree-writer has committed a mistake would pot affect the 
question as to who. must, under the law, be impleaded in the 
appeal. The practice observed by the courts below in this respect 
is not uniform. While sometimes the names of only the” 
contesting parties are mentioned, on other occasions, the narfies 
of those who have not raised’the contest are also mentioned. In 
any event, the decision of the matter in issue, which is one. of 


- substance, cannot be allowed to be affected by the mode of 


preparation of the decree. . . 

If the reasons given by me above are correct, it necessarily 
-follows that the result of overruling the: preliminary objection 
ifthe appeal. be: allowed will-be to’ give ‘rise to’ two conflicting 


I 
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decrees. On the one hand; there will be a decrée passed by this 
Court which would give the right to the appellant to claim the 


. Property and, on the other hand, the creditors who aré not before 


this Court will be entitled to claim that ‘the decree passed by the 


court below which they could avail of has remained unaffected - 


dy the result of the present appeal. In this sense, it is clear that 
this Court cannot pass an effective decree in the absence of the 
creditors who have not been impleaded in the appeal and I have 
No option ‘but to give effect to the preliminary objection and 
to hold that the appeal, as, framed, is not properly constituted. 


‘Tt is worth mentioning that the view that I have taken is in 
consonance with the view taken by the Oudh Chief Court in a 
current of decisions, see Rameshwar vy. Ajodhiya Prasad (1) 
Chaudhri Bishunath Prasad y. Sarju Saran Tewari (2) and 
Lakshmi Narain v. Satgurnath (3) and I have not found a dis- 
cordant note struck either in this Court or in the Oudh Chief 
Court. ’ 


For the reasons stated above, I would uphold the preliminary 
objection and. dismiss the appeal. 


Sir Syed. Wazir Hasan, on behalf of the appellant, has made 
an application praying that the creditors omitted from the 
memorandum of appeal might now be added thereto and the 
delay in taking this step might be condoned. I have given. my 
anxious consideration to this aspect of the case but, in my Opinion, 
it is not possible to accede to this request. The defect in the 
appeal was brought to the notice of the appellant a considerable 
time ago. The controversy upon this question is now sufficiently 
old and I see no justification for the appellant not taking the 
safer course to implead all the creditors in the appeal. Apart 
from the question whether Section 5 of the Indian Limitation 
Act applies to the application made by Sir Syed Wazir Hasan, 
I do not see any ground for extension of time and, to my amind, 
the delay remains unexplained by any valid reason. In the’ view 
that I have taken above, it is clear that the creditors, who are 
sought to be impleaded. now, have acquired a valuable right which 
accrued to them by lapse of time and I do not see. any justifica- 
tion for depriving them of that right. For this reason, I would 
dismiss the applicator made on behalf of the. appellant. 


() ALR. 1641 Oudh, 580. (2 ATR. 1948 Oudh, 16. 
: 43) ALR, 1942 Oudh; $39. 
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. The question of the costs of this appeal. is:a.matter of some 
importance. The preliminary objection which.1 have disposed 
of was taken before the Division Bench after the conclusion of 
the arguments by counsel for the appellant on the merits of 
the appeal. If the preliminary objection had been taken at the 
proper time, that is, before the arguments on the merits were 
commenced, much time of the Court would have been saved and 
possible reference to the Full Bench might have been unnecessary. 
As this position was brought about by the conduct of the 
respondents, the proper order, in my opinion, in this case is to 
deprive the respondents of the costs incurred by them on the 
hearing of this appeal, that is to say all costs with the exception 
of those incurred in translation and printing of the paper book. 

VerMA, J.:—I agree with my brother PaTuak. 

Per CurtaM—The appeal is dismissed. The contesting. 
respondents will get from the appellant the costs incurred by 
them in translation and printing. The rest of their costs will 
be borne by them. The appellant will bear his own costs. 





Before Sir Iqbal Ahmad. Chief .Justide,' Mr. "| Justice Braund and 
Mie Justice’ Malik 
AMRIT “KUAR: (Abptiarnt: v. COMMISSIONER OF INCOME-TAX 
C. AND U. P. (OrposrrE-Party)* 
Income-tax Act {XI of 1922), sections 4(1), 4{1)(a), 4(2), 4(3)(VID) 6— 

Allowances received in British India by the wife of Ruler of Indian 

_ State—Money received by the sister of an Indian Ruler—Whether 
constitutes personal income—Whether of casual and non-recurring 
nature—If liable. to assessment—Ruling Chief—Wife whether exempt 
from taxation under International law—‘Income” meaning of—Refe- 
rence to English Acts and authorities—How far permissible. 

The assessee was the wife of the Ruler of Kalsia Estate and the 
sister of the Maharaja of Nabha Estate. She for Some years past was 
living in British India at Dehra Dun with: her gons and daughters who 
were being educated there. In the relevant accounting: year, she 
received a sum of Rs.14,744 from Kaisia State and a sum of Rs.8,910 
from Nabha Estate. Similar payments had been made to the Rani of 
varying amounts in each of the years she had lived at Debra Dun, 
and they represented allocations’ for her benefit made in the relative 
state budgets and they were made consecutively almost for a period of 
almost: twenty years. In the case of payments but of Kalsia State they 
were made foi tht purpose of meeting the Rani’s household and living 
expenses and the education of the children at Dehra Dun, and in the 





*Miscellaneous Case No. 443 ot 1948. 
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case of the allowance. from Nabha State it was made as an annual 1948 

“wardrobe allowance” and as Presents on certain specified ‘days of fes- —=, 

tival in each year. The Rani had never been asked to give any account Amrit ute 
* of her expenditure: of. these moneys and any surplus at the end of the Commis. 

year became: her:personal property. Also, though the payments made meer fi 

to the Rani: appeared in the relative budgets as items of State expen- 

diture, there: :was no dividing line between that Part of the income 





. the Indian Income Tax Act on the two sums given above. Held that 
payments which emanated from ‘Kalsia State were, by. virtue of their 
character, “ remittances ” within the meaning of section 4, sub-section (2) 
of the Income Tax Act and as such should be deemed to be the income 


they were of a casual and non-recurring nature, and that the maneys 
. Teceived by the assessee from the Nabha State being payments of a 
casual and non-recurring: nature did not constitute her personal income 
assessable under the Income Tax Act. Furthermore, the wife of the 
Ruling Chief of an Indian State was not exempt under the canons of 
international law from taxation under the Indian Income Tax Act in 


respect of what is or deemed to be her income accruing, arising or 
received in British India: 


not only lays open. to the charge of tax anything that can properly be 


sion of “ income”! as something which is larger and more general than 
“profits” and “gains”. This being so, the true test to be applied under 
the Indian Income Tax Act is that anything which can properly be 
described as. “income” is taxable under the - Act unless expressly 
exempted and ‘the: construction of the word “income” in the said 
Act cannot be limited to something which must Recessarily have 
its origin either, in a business activity, an investment or. an en. 
forcible gbligation.. No doubt, in order to be “income” it must be 
something which comes in periodically as a return with. some, sort of 


.Teturn excluding anything in the nature of a mere windfall. . A series. 
of payments may be made periodically and wit] epelarity. or with 
expected regularity, notwithstanding that they do not have their origin 
in business activity, investinent or enforcible obligation. A zegular pay- 
ment or a payment expected be ; : 

much “income” when it is received from’ a gi who makes it syste- 








it is received ineaccordance with custom), as it is if it is made in pursuance 
of some binding obligation whether arising out of business dealings, ont 
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of an investment or out of some other enforcible. obligation. It will 
not therefore be correct to say that nothing can be the “income” of 
a recipient of money which can not be traced to one of the first four 
sources set out in section 6 or to some other. source involving cither 
the product of some outlay by, or some binding and irrevocable ob- 
ligation to pay to the recipient. Thus in construing the word “ income” 
in the Indian Income Tax Act, one has to ask oneself whether 
having regard to all the circumstances surrounding the particular pay- 
ment and receipts in question, what is received is of the character of 
income according to the ordinary meaning of that’ word in the English 
language or whether it is merely a casual receipt or mere windfall. 


Sub-section (2) of section 4 of the Income Tax Act is designed for 
no other purpose than to make it clear that, where the wife residing - 
in British India is found to be receiving money from her husband 
residing outside British India and that money has not already been 
taxed in British India, the actual “remittances” themselves are to be 
“deemed” to be the wife’s “income” irrespective of whether by any 
other test they would fulfil that definition. The object of the sub- 
section is, in view of the obvious difficulty in the way of the British 
Indian taxing. authorities investigating the real character of such pay- 
ments to raise am absolute presumption against the wife ithat the 
“ yemittances” ‘as such are themselves taxable under thé head of what 
is deemed to be her income irrespective of its’ true character. Section 
4(2) is in the nature of an exteption to section 4(1) which is the 

section and the exceptions in section 4(8) can not be engrafted 
on section 4(2). In other words section 4(8) (vii) can not be regarded as 
having any reference to a remittance by,2 pusband to a wife which the 
Act itself has by section 4(2) expressly declared to be one which is 
deemed in any case to be income of the latter"and as such the question 
about the remittances being of a casual and non-recurring nature does 
not arise.” ~ 

The scheme of the Indian Income Tax Act is entirely different from 
the scheme of the English Act. Under the latter Act the profits and 
‘gains that are taxable are set out in the various schedules to the Act 
and before a tax can be levied the profits and gains which are sought to 
‘be taxed must fall under one or other of the heads specified in the 
schedules. On the other hand under the Indian’ Income Tax Act all 
income, profits and gains are made taxable ‘unless they fall within” the 
exceptions’ mentioned in the Act. It is unsafe therefore to go by mere 
‘analogy of the English Act and wholly misleading to apply authorities 
decided undét it. 

Per Matix, J:—The words “non-recurring nature” mean not that 
the payment has as a matter of fact recurred but that it was bound 
te recur. And the word “non-recurring.” does not mean that it has 
as a matter of accident or as a matter of fact recurred but that there 
was a claim or a right in the assessee to expect its recurrence. A 
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mere voluntary payment, not being receipts arising from business or the 
exercise of a profession, vocation or occupation and not being by way of 
addition to the remuneration of an employee or not having been made 
expressly liable is not liable to be taxed; and a voluntary payment must be 
deemed ‘to be of a casual and hon-recurring nature unless there is a 
liability on the donor’to pay, which liability may arise out of a contract, 
a custom or some order which is binding on him. 


The difference between the status of an Indian State, the connec- 
tions“ between which and the British started with a treaty, and the 
States which had fought and lost and were then recogniséd ‘as feudatory. 
Chief or Ruling Princes, has.no substance.- 


Mr. G. S. Pathak, for the applicant. 


Dr. N. P. Asthana, for the Opposite party. 
The following judgments were delivered : 


Braunn, J.:—This is a case referred to us under Section 66(1) 
of the Indian Income Tax Act, 1922, by a strong Bench of the 
Income Tax Appellate Tribunal. 


The assessee is Rani Amrit Kunwar Sahiba, hereinafter 
referred to as ‘the Rani’. The Rani is the wife of Raja Ravi Sher 
Singh Bahadur, the Ruler of Kalsia State, and is the sister of His 
Highness the present Maharaja of Nabha State. Kalsia and 
Nabha States were formerly part of what were known as the cis- 
Sutlej States, which arenow under the superintendence of the 
Agent to the Governor General, Punjab States. 


The Rani for some years past has lived at Dehra Dun in British 
India with her sons and daughters who are being educated there 
and it is common ground that in the year of assessment she was 
resident in British India within the meaning of Section 4A of 
the Indian Income Tax Act, 1922. The relevant accounting 
year is 1938-39; and the relevant assessment year is 1939-40. In 
the assessment year the Rani received at Dehra Dun a sum of 
Rs.14,744 from Kalsia State and a sum of Rs.8,910 from Nabha 
State. On the facts as they have been found by the Income Tax 
Tribunal it may be taken that similar payments had been made 
to the Rani of varying amounts in each of the years she had lived 
at Dehra Dun and that they represented allocations for her 
benefit made in the relative State budgets. In the case of the 
payments out of Kalsia State they were made for the purpose of 
meeting the Rani’s house-hold and living expenses and the 
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es education of the children at Dehra Dun;-and in the case of the 

Set Kuer allowance from Nabha State it was made as an annual “wardrobe 

®, ,, allowance” and as presents on certain specified days of festival 

2 aa ot in each year. Each payment, as I have said, was specifically 

budgeted for in the annual budget of each State and the evidence 

is that they had been made in each year consecutively for a period 

Bround, J. of almost twenty years. It is also common ground that the Rani 

has never been asked to give any account of her expenditure of 

these moneys-and that any surplus. she may | have had over at the 

end of the year has been tacitly assumed ‘to: ibe. her personal 

property. Indeed we are told that the Rani has been able to . 

effect considerable savings during this period and has invested 

them in house property at Lahore, Dehra Dun and Mussoorie. 

‘These facts may be taken to be common ground, as also the 

fact that, although the payments made to the Rani appear in 

the relative budgets as items of State expenditure, there is no 

dividing line between that part of the income of the State which 

the Ruler spends on publie purposes and that part whith ‘he 

spends for his own private purposes. In nejthet case is the Ruler 

himself resident: in British. Andia: not! is there any evidence that 
either. Ruler is- assessed ‘on ‘any income in British India. 

In these circumstancés the Rani was assessed under Section 

4(1)(a) of the Indian Income Tax Act, 1922, to income-tax by 

the Income Tax Officer of Dehra Dun in August, 1939 on (inter 

alia) the two sums in question. This assessment was upheld by 

the Appellate Assistant Commissioner of Income Tax, Meerut, 

but was set aside in June, 1940 by the Commissioner of Income 

Tax, Central and United Provinces, on the ground that there 

were insufficient findings of fact to support it.. He accordingly 

directed the Income Tax Officer to start assessment proceedings 

afresh after reaching findings of fact first whether Kalsia State 

was an Indian State; secondly, whether the remittances received 

by the Rani were made out of the income of the State as such"or 

out of the private income of its Ruler; and, thirdly, to what 

‘particular “vested right” the payments were respectively to: be 

attributed. The Income Tax .Officer in January, 194] found 

that Kalsia State was an Indian State and that the remittances 

.teceived by the Rani were out of State income and not out of 

the private income of the Ruler; but he was unable to reach any 

" conclusion as to anv “vested richt” to which the payments were 

’ to be attributed. He apparently reached the same conclusions 
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as ‘regards thé payments received from Nabha State. In the 
result he took the view that they were received by the assessee 


loag 





from the two States respectively as “her income in view of a Amrit Kine 


vested customary right recognized by the State and its Ruler”. 


Command: 


: ° siotier 
He, therefore, again treated them as taxable and the Rani was Inoome "Tax, 


again asséssed on them as income from other sources under 
Section'4(1)(a) of the Indian Income Tax Act. This assessment 
‘was upheld by the Appellate Assistant Commissioner of Income 
Tax, Agra, and in due course came on appeal before a Full Bench 
of the Income Tax Appellate Tribunal. 


The Full Bench consisted of four members—two of them 
judicial members, who have since been elevated to the Benches 
‘of ‘the High Courts of Madras and the Punjab respectively. 
‘This Bench was divided in opinion, it being held by the President 
first that the Rani, notwithstanding that she was the wife of the 
Ruler of Kalsia State, was not exempt from assessment to -income- 
tax in British India under the Income Tax Act, 1992, - and, 
secondly, that the payments in question were not income. of the 
assessee under Section 4(1) of the Act; and that, if.they had been, 
‘they would not have been assessable to tax because they were 
casual and non-recurring within the meaning of Section 4(3)(vii) 
of the Act. On the other hand the other learned judicial 
member of the Full Bench of the TriBunal, while agreeing that 
the Rani was not entitled to exemption from taxation on the 
‘ground that her husband was the Ruler of a sovereign © State, 
took the view that the payments made to the assessee both from 
Kalsia State and from Nabha State in the accounting years did 
form part of the total income of the Rani for the purpose of 
asseusment in British India. The two other members of the 
Tribunal agreed with the latter view and accordingly the assess- 
ment was once more upheld. It is in these circumstances that 
the matter now comes before us. 


The actual questions put to us by the Tribunal under section 
66(1) of the Indian Income Tax Act are these: 


1. (a) Whether the allowances received by the assessee from 
‘the Kalsia State constitute her personal income assessable under 
the Indian Income Tax Act? 


(0) If so, whether they are of a casual and non-recurring nature 
:and as such exqmapt under Section’ 4(3)(vil) of the Act? 
eS 


Braund, J. 


eae | 
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2. (a) Whether the moneys received by the assessee from the 


Ainnit’ Kuer Nabha State constitute her personal income assessable under the 


we 
one? of 


Income. Tax 


Braund, J. 


Indian Income Tax Act? 

(6) If so, whether they are of a casual and non-recurring nature 
and as such exempt under Section 4(8)(vii) of the Act? 

3. Whether, by reason of her being the wife of the Ruling 
Chief of Kalsia, the assessee, who is.a resident in British ‘India, 
is exempt under the canons of International law from taxation 
under the Indian Income Tax Act, in respect of her personal. 
incomes accruing, arising or received in British India? 

Omitting question 3 for the moment, I think that the first . 
two questions in reference to Kalsia State are susceptible of a 
short answer. The question reduced to its simplest terms is 
whether the payment of the Rs.14,744 in question received by the 
Rani in the accounting year at Dehra Dun from Kalsia State was 
in her hands “income . . . from whatever source derived . . - 
received or are deemed to be received in British India .. .”” 
within the meaning of Section 4(1)(a) of the Indian Income Tax 
Act, 1922. If it did constitute, or is tov'bedeethed to have 
constituted, her “income”. then it- was propertly ‘assessed subject 


to. any question which ‘iiaviltise ‘under Section 4(3)(vii) of the 


Act ‘as td: whether it was of a casual and non-recurring nature. 

In my view, in the case of the payments which emanated 
from Kalsia State we are relieved by Sub-section (2) of Section 4 
of the Act from any inquiry whether these payments actually 
constituted the Rani’s ‘income’, because, when that sub-section 
is examined, it is found that, whether or not they were her 
income, they were, by virtue of their character as “remittances 
received by” her, “deemed” to be part of her income accruing 
in British India. Sub-section (2) of Section. 4 of the Act is in 
this language: 

(2) For the purposes of Sub-section ON where a husband is not 
resident in British India, remittances received by his wife residént 
in British India out of any part of his income which is not included 
in his total income shall be deemed to be income accruing in — 
British India to the wife. 

In the case before us the Rani’s husband, the Raja of Kalsia, 
was admittedly not resident in British India. The Rani herself 
was at all material times resident in British India. The Rs.14,744 
received by her in the accounting year must, I think, be taken 
to-have been paid to the’ Rani out of her husband's income. since 
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it has not, been and cannot be suggested that there is any distinc- 


1945 


tion between the personal income of the Raja and the revenues Amrit. Kuer 


of. his State which.are allocated under the annual State budget. 


v, 


There is no suggestion that the payments made to the Rani from _ sioner of 


Kalsia were paid out of any income of the Raja which satisfies 
the definition of “total income” contained in the Act, nor, indeed, 
that the Raja had any income in British India at all. 


Upto this point, therefore, the conditions of Sub-section (2) 
appear to be fulfilled exactly. But the noticeable point about 
Sub-section (2) of Section-4 of the Act is that what it “deems” to 
be income of the wife accruing in British India are all 
“remittances” received by her out of her husband’s income not 
included in his total income as defined by the Act. The word 
“remittances” is most noticeable. The word is not used any- 
where else in the charging section and’ it stands in marked 
distinction to the :word “income” which is elsewhere used to 
describe what is taxable. The only conclusion to be drawn from 
this is that Sub-section (2) has been very careful, and, indeed, 
is designed for no other purpose than, to make it clear that, where 
the wife residing in British India is found to be receiving money 
from her husband residing outside British India and that money 
has not already:been taxed in British India, the actual 
“remittances” themselves are. to be “deemed” to be the wife’s 
income, irrespective of whether’by any other test they would 
fulfil that definition. Sub-section (2) says that these'‘remitiances” 
are to be “deemed to be income, accruing in’ British India to 
the wife’; and, in my opinion, the object of ‘this sub-section is, in 
view of the obvious difficulty in the way of the British Indian 


taxing authorities investigating the real character. of such pay- 


ments, to raise an absolute presumption against the wife that the 
“remittances” as such are themselves taxable under the head of 
what is deemed to be her income irrespective of its true character. 
Gn the other hand, in a case in which the remittances to the wife 
are shown to have been already included in the total income of 
the husband—and presumably already taxed or-taxable as such 
the Act has given the wife the benefit of the doubt and has at any 
tate provided no ‘irrebutable presumtion’ that they are to be 
“deemed” to be her income. 

I do not think that in either of the judgments of the learned 
judicial members of the Appellate Tribunal the full significance 
of the word “remittances” in Sub-section (2) of Section 4 of the 


Income Tax 


Braund, J. 
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Indian Income Tax Act, 1922, in reference to the payments 


pout Kuer “Manating from Kalsia State has been appreciated. If this view 


a 


sioner of 
me Tax 


Braund, J. 


of the true construction of this sub-section is correct, then we 
are relieved from the necessity of considering whether, for other 
reasons and on other principles, the Rs.14,744 in question was 
in income-tax law the Rani’s actual income, since by the Statute 
they are to be ‘deemed’ to be her income. Nor in my view is 
it necessary for us to go so far as to decide whether the payments 
out of Kalsia State were casual and non-recurring. If the view 
taken above of the true construction of Section 4(2) of the Act 
js the right one, then the remittances as such have to be “deemed” 
to be the income of the Rani irrespective of their actual character 
either as income or as casual and non-recurring payments. In 
other words, Section 4(3)(vii) of the Act cannot be regarded as 
having any reference to a “remittance” by a husband to a wife, 
which the Act itself has by Section 4(2) expressly declared to be 
one which is to be “deemed” in any case to be income of the 
latter. I feel it right, however, to add that, but for Section 4(2) 
of the Act, I should have felt the force of the conclusion reached 
by the learned President of the Tribunal.¢expressed in paragraph 
10 of his judgment that, the .payments’ in’ question ex-Kalsia 
State have not infact been! shown ever'to have become the moneys 
of the Rani (except perhaps as regards. any unexpended balances) 
as distinct from monies which she was charged to expend as the 
agent of her husband.on the maintenance and upkeep of his wife 
and children. But, since the payments in question were un- 
doubtedly “remittances” by the Raja ‘to the Rani, this does not 
arise, no question Being involved, in view of Section 4(2), whether 
they became her actual income or not. Being remittances to her, 


“they must be ‘“‘deemed” to be her income. 


- That, I think, is sufficient to dispose of the first part of the / 


case, so far as it relates to-the payments made to the Rani from | 
. Kalsia State in the accounting year. The question, however; BE 


the payments made to the Rani from Nabha State is a different 


one, because no remittance to her from her husband is involved 
in that case. The source of the payment was the Maharaja of | 


Nabha, who was the Rani’s brother, and accordingly no question 


arises of applying Section 4(2) of the Act. The question Here 


‘involved seems to be simply whether the: payments to the Rani in : 


tdispuite-were her “income” within the meaning ‘of Section 4( Ta) 
oF the Wet: 
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This question is.a little more difficult. It is to be noticed 1945 
that the Commissioner of Income Tax, Central and United Amat Kur 
Provinces, when he referred the matter back to the Income Tax acta 
Officer on June 10, 1940 required him to find what was the | sionar of 7 
particular “vested right” in the Rani’s favour by virtue of which: ”°°™ 
the allowance in dispute was paid. The Income Tax Officer in 
-answer to this confessed that no evidence had been adduced before 
him. to show in what right the Rani received the money, but 
nevertheless hazarded the conclusion that “moneys received by 
the assessee from . . . ... Nabha State are her income in view 
-of a vested customary right recognized by the State and its Ruler.” 
‘This finding appears to involve a little difficulty. It makes 
use of the expression “vested right”, without, I think, realizing 
quite what it involves. If it means strictly what it says, it 
would appear to infer that the Rani had an indefeasible right to 
the annual allowance which she could enforce at law, assuming 
there to have been the machinery of law available in’. Nabha 
State to enable her to do so.*If we were to take this finding 
literally, it would appear almost automatically to solve the ques- 
tion whether the payments in question were the Rani’s income 
or not. “But, I think, the true view is, both because of the 
circumstance: that the Income Tax Officer himself confessed that 
there was no evidenes' on: which he was able to base his conclusion 
and because it would-be:in‘aity ‘case a question as much of law 
as of fact, that we cannot take it as concluded that the payments 
in question from ‘Nabha State were payments to which the Rani 
had an indefeasible and enforceable right. Both the learned 
judicial Members of the Income Tax Appellate Full Bench 
appear to have taken the same view because the major parts of 
their respective judgments were devoted to discussing the very 
question whether the circumstances in which the payments were 
made justified the conclusion that they were traceable to some 
sort of enforceable obligation—I should desire to avoid the use: 
of the expression “vested ‘tight’—which would clothe them with 
the character of “income” in the hands of the Rani in British 
India. That undoubtedly is the substance of _the question 
which we are called on to decide on this reference and there is 
little doubt that it is a question of Jaw and. is not concluded by 
the finding of the Income Tax .Officer.to which I have referred 
above. ; Pe 


Braund, J. 
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1945 The question, therefore, is whether the payment of-Rs.8,910 
Amrit. Kner Made ex-Nabha State to the Rani in the accounting year was the 
*. is -ani’s “income”. Section 4(1) of the Indian Income Tax Act, 
qatheet of 1922, charges in the hands of the assessee “all income, profits and: 
gains from whatever source” received by the assessee in British: 
India in the relevant year. There can be no suggestion in this. 
J: case that the payments in question come within any of the first. 
four heads of income chargeable to income-tax set out in Section 
6 of the Act, and, therefore, the only question involved is whether- 
they constitute “income from other-sources”. The facts, as 
provided for us, are that the sum in question was received by the 
Rani at Dehra Dun by cheque from Nabha State by equal 
quarterly payments of Rs.2,227-8 credited to the assessee’s bank. 
account in British India (see the Assessment Order dated August. 
26, 1939); these payments were. received over “a long course of 
years” (see the Statement of the Case); they were paid “out of 
the State budget” (see the Assessment Order dated January 25, 
1941); the allowance from Nabha State was a ‘wardrobe allgwante” 
which was in the nature of a present of clothes:;and money 
presents at specified festivals, namely, Rejan’ tad Karwa (see 
the judgment. of the President;of the|Income Tax Appellate 
Tribunal);the Rati’ was not‘asked to account in any way: for her 
expenditure of the moneys in question and any surplus remaining 
over at the end of the year became her absolute property (see 
paragraph 10 of the judgment of Mr. Yahya Ali, as he then was, 
of the Income Tax Appellate Tribunal); and a certificate . was 
furnished by the Prime Minister of Nabha State to the effect that 
the payments had been made continuously by the Nabha ‘State 
Durbar to the Rani since prior to 1926, at first at the rate .of 
Rs.858 a year and later at the present rate of Rs.910 (see para- 
graph 8 ibid). These, I think, are the relevant facts on which 
we have to consider this question. 


The first step is to see what is meant by the word “income” 
‘as used in Section 4(1) of the Indian Income Tax Act, 1922. In 
using for this purpose English authorities on the construction of 
the Indian Income Tax Act it is constantly necessary, I think, to 
remind oneself that the charging words of the English Income 
Tax Act are not the same as the charging words of the Indian 
Income Tax Act. The English Income Tax Act of 1918 by 
Section I charges to tax “all property, profits or gains” described 
orcomprised in the schedules referred to in it. Schedule’ A 


Braund, 
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as the schedule which charges tax on property, Schedule B is p45 

the schedule which charges tax on the occupation of land. (oy Rue 

Schedule C is the schedule which charges tax on_ interest, ae 

annuities and dividends. Schedule D is the schedule which @@™% 
. ey Income Tax 

‘charges tax on “annual profits or gains” arising from any trade, 

profession, employment or vocation. And Schedule E is the 

schedule-which charges tax in respect of public offices or employ- Braund, J. 

ments.of profits, annuities, pensions etc. The Indian Income 

‘Fax Act on the other hand by Section 4(1) charges generally to 

tax “all income, profits and gains from whatever sources derived”. 

It is clear, therefore, that the Indian Income Tax Act in employing 

the expression “income” not only lays open to the charge of tax 

‘everything that can be properly brought within the description 

of “income” (irrespective of any technical categories of income 

such as are contained in the Schedules to the English Act), but 

also treats the expression “income” as something which: is larger 

and more general than “profits and gains”. Their Eordships 

of the Privy Council pointed out in Maharajkumar Gopal Saran 

Narain Singh v. Commissioner of Income Tax, Bihar and Orissa 

{1) that the word “income” is not limited by the words “profits 

and gains” and that “anything which can properly be described 

as income is taxable under the Act, unless expressly exempted”. 

The starting point, therefore, in my view, of any inquiry as to 

what is taxable under the Indian Act must be that the word 

“income” as used in Section 4(1) of the Indian Income Tax Act, 

1922, not only may denote something larger than profits and 

gains, but may denote whatever may properly be described as 

“income” in the ordinary parlance of language, unless expressly 

€xempted from the charge of tax by the Act itself. I draw 

attention to this because we have been pressed to decide this case 

by reference to English authorities decided on the English Income 

‘Tax Act to the effect that payments made to a person which are 

ultimately dependent solely on the will of the giver and are not 

attributable to any right to receive on the part of the recipient 

can ex hypothesi never be income in the income-tax sense so as 

to bring them within the charge of tax under-the Indian Income 

Tax Act. Indeed, the learned counsel who has appeared for the 

assessee in this case has on the strength of the English authorities 

gone so far as to say, if we have understood him Tightly. that 

nothing can be taxable as income from other sources under the 

Indian Act which cannot be shown to have an origin in some 

‘i (1) (1985) Income Tax Reports 287 at 249 
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enforceable obligation to pay. We have been referred for this. 
— proposition to Stedeford v. Beloe (1), Ryall v. Hoare (2) and. 
' Turner v. Cuxon (3). In my view the short answer to be given: 
to this line of reasoning is that it is wholly misleading to apply 
’ authorities decided under the English Act to the question what 
is “income” under the Indian Act in such circumstances as we 


Bréund, J. have to deal with ‘here. To take the case of Stedeford v. Beloe 


in the House of Lords referred to.above, an annual pension had 
been granted to a headmaster of Bradfield College on his retire- 
ment-and it was held that such a pension was not chargeable to- 
income-tax under Schedule E of the English Income Tax Act. 
The question, therefore, was whether the pension in question 
was such a profit or gain as arose or accrued to the retired head- 
master from an office, employment or pension. It was held that. 
it was not, because something which was merely voluntary could. 
never be a profit or gain derived from an employment. But - 
Viscount-Dunepin in the course of his speech said 
“|... it has been held again and again that a mere -vohuntary 
gift is not such a profit because it is not, in.the true, sense of the 
word, income. It is merely a ng gr payment “which depends upon 

; somebody else’s good. will.” 

Tt'is ‘true that the learned Law Lord there describes a mere 
voluntary gift as not being in the true sense of the word income; 
but it has to be remembered that he was speaking in reference to 
the English Income Tax Act and not in reference to the Indian 
Income Tax Act. In short, the English Income Tax Act by its 
‘charging provisions has taxed only those particular types of 
income which can be brought within the various schedules, . 
whereas the Indian Income Tax Act has charged whatever 
is ‘income profits and gains” on the proper construction of those 
expressions. It would, in my view, be going altogether too far, 
on the strength of these words of Viscount Dunedin in the 
Bradfield College case taken out of their context, to say that 
nothing whatever can be charged as income under the Indiaf 
Income Tax Act which has not an origin in some obligation to 
pay. I believe that the true test to be applied under the Indian 
Income Tax Act is that which has been prescribed by Lord 
Russel of Killowen in Maharajkumar Gopal Saran Narain Singh 
v. Commissioner of Income Tax, Bihar and Orissa (ubi supra), 
in which he says that anything which can properly be described 
: ncomie ° ‘is taxable under the Indian Income Tax Act, unless 
Gh) Ut8] App. Cas, a 3 22 OBD. ie (oes 2: BME 





ALL, ALLAHABAD SERIES 913 


expressly exempted. I regard it as dangerous to take a sentence —_ig45 
from a judgment even of the House of Lords decided under the Amrit Kuss 
English Act and to seek to found on it wide assertions as to the Giennigs 
trué-construction of the Indian Act. an Tox 
We have next been pressed on the authority of Shaw Wallace’s 
case (The Commissioner of Income Tax, Bengal vy. Shaw, 
Wallace and Company (1)] with a rather different Variation of Brawnd,d. 
the same argument. On the strength of what has been said by 
Sir George Lowndes in that case, the argument has been converted 
into the suggestion that, .¢ven though it may not be necessary 
that the origin of the receipt by the recipient should lie in some 
' obligation to pay, nevertehless the “source” from which it is 
received must be one which connotes a “return” in a sense 
ejusdem generis with the profits and gains which are the return, 
either of business activity or investment. Sir George Lowndes, 
. after himself pointing out the danger of relying on the case law 
evolved out of the English Income Tax statutes when construing 
the Indian Act, went on to point out that the object of the Indian 
Act was to tax “income”, athough it has not defined what it 
means by that word. He said: 
“The object of the Indian Act is to tax ‘income’ a term which 
it does not define. It is expanded, no doubt, into ‘income, profits 
and gains’, but the expansion is more a matter of words than of 
substance. Income, their Lordships think, in this Act connotes a 
periodical monetary return and ‘coming in’. with some sort of 
regularity, or expected regularity, from definite sources, The 
source is not necessarily one which is expected to be continuously 
productive. but it must be one whose object is the production of 
a definite return, excluding anything in the nature of a mere 
windfall. Thus, income has been likened pictorially to the fruit 
of a ttée or the crop of a field. It is essentially the produce of 
something, which is often loosely spoken of as ‘capital’... * 


It is this passage on which the assessee relies in this case for 
the purpose of saying that a payment the continuation of which 
can be interrupted by the giver can never be that sort of 
“periodical monetary return” coming in from a definite source 
which is contemplated as being taxable by the Indian Income. 
Tax Act. It has to*be remembered that, although Sir George 
Lowndes’s words are general, the actual case with which he was 
dealing was one in which it was sought to tax a payment made 
to the assessee as compensation for the loss of a valuable business. 
agency, and in that sense the actual matter before the Board was. 

o (1) (1982) LL.R. 59 Cal. 1848, 
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clearly something which had relation to the business of the 
assessees. No actual question of the sort we are dealing with 
was involved. In my opinion, however, Sir George Lowndes 
never intended to—and, in fact, by the language he used, riever 
did—limit the construction of the word “income” in the Indian 
Income Tax Act to something which must necessarily have its 
origin either in a business activity, an investment or an enforce- 
able obligation. Indeed, the passage, when examined, bears no 
such meaning. He says that, in order to be income, it must be 
something which “comes in” (1) periodically (2) as a return (3) 
with some sort of regularity or expected regularity and (4) from . 
a definite source. It appears to me to be beyond argument that 
a series of payments may be made periodically and with regularity 
or with expected regularity, notwithstanding that they do not 
have their origin in business activity, investment or enforceable 
obligation. That such a payment is something which “comes - 
in” and in that sense may in the proper circumstance be “income” 
in the wide sense in which that expression was explained by Lord 
Macnaghten in Tennant v. Smith (1), is, I think, equally beyond 
doubt. And I should add as a third, self evident proposition that 
there may be a great deal ‘of practical difference between a pay- 
ment whith’ is éne of a series of payments made with regularity 
or expected regularity on the one hand and what Viscount 
Dunedin describes in the Bradfield College case as ‘merely a 
casual payment” and what Sir George Lowndes describes in Shaw 
Wallace’s case as ‘‘a mere windfall”. The principal emphasis, 
however, is laid on the words “return” and ‘definite sources” 
used by Sir George Lowndes. But these in my. view present no 
difficulty, A regular payment or a payment expected to be 
regular may, I think, in principle be as much “income” when 
it is received from a giver who makes it systematically and for a 
known and rational reason (and a fortiori when it is received in 
accordance with custom), as it is if it is made in pursuance of 
some binding obligation whether arising out of business dealings, 
out of an investment or out of some other enforceable obligation. 
And if the word “return” had been used by*Sir George Lowndes 
in the strict sense that nothing could be income in India which 
was not the result of some outlay, it would be difficult to see how 
anything could be taxable which was not the produce of some 
valuable consideration given by the. recipient, however ; binding 
“EX SESOD. AC 15 at th4_ 
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might be the actual obligation under which it was paid. For 
these reasons in my view it cannot be taken that Sir George 
Lowndes intended to lay down a general test in every case that 
every payment must be the result of some outlay on the part of 
the assessee before it is taxable. 

Under Indian law, therefore, we come back, in my opinion, 
to the relatively simple test whether in the ordinary parlance of 
language what the assessee receives is “income” or not. I should 
not dream of Suggesting that every payment made by one person 
to another is necessarily the recipient's income, since it may, as 

. Viscount Dunedin has said, be merely a casual payment or, as 
Sir George Lowndes has suggested, a mere windfall.. Such a 
sweeping proposition would be absurd. Many things have to be 
considered. In the case of a payment by a parent to a child 
or by a husband to a wife or by one relation to another obvious 
questions arise whether in the particular circumstances of each 
case the payments are. made in such a Way as to constitute what 
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is paid the money of the recipient at all or whether the payments — 


themselves are not merely a series of casual payments or wind- 
falls. But there seems to me to be another class of case altogether 
in which in particular circumstances payments may be made by 
one person to another which can only be explained on the ground 
that the giver intends to give, and the recipient expects to receive, 
with regularity or expected regularity and from a’ source. the 
nature of which is to produce such a payment, an “income” 
which is in the income-tax sense his own. I can find nothing 
in the Indian Income Tax Act to warrant any general conclusion 
that it is only in a case in which, if the payment is discontinued, 
the recipient will have an immediate right of action against the 
payer, that it will be income in his hands in the Indian income- 
tax sense. That is to put too limited a construction on the word 
“income”. If the payments are such as to come Within the 
category of payments which are casual and non-recurring, then 
it is to be observed that the Act itself has taken them out of the 
category of “income”. The very fact that the framers of the 
Indian Income Tax Act found it necessary by a special clause to 
exempt casual and non-recurring receipts from the category of 
income, profits or gains is itself, in my opinion, an indication that, 
but for that exemption, they are to be regarded as capable of 
falling within the class of income, profits or gains under the 
charging section... Tf it is to be assumed that ex hypothesi a casual 
; 68 ap 
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and non-recurring payment could never be income, then, as 1 


- see it, the statutory exception of it would be otiose and unneces- 


sary. Another reason is afforded by Section 4(3)(#t) of the Indian 
Income Tax Act for inducing me to think that so marrow 4 
construction cannot be placed on the word “income”. If the 
assessee were right in saying that the test of “obligation” has in 
all cases to be applied in deciding what is or is not “income”, it 
is difficult to see why voluntary contributions to a religious or 
charitable institution (whether applicable solely to religious or 
charitable purposes or not) should be, specially excepted by the 
Act. The conclusion, therefore, 1 have reached is that, in 
constructing the word. “income” in the Indian Income Tax Act, | 
one has to ask oneself whether, having regard to all the circuin- 
stances surrounding the particular payments and receipts in ques 
tion, what is received is of the character of income according to 
the ordinary meaning of that word in the English language or 
whether it is merely a casual receipt or mere windfall. 7 

T have dealt generally so far with the meaning of the word 
“income” in Section 4(1) of the Indian Income ‘Tax ‘Act, 1922, 
since I have found it impossible to accept so large and general a 
proposition that nothing can in India be the “income” of a 
recipient of money which cannot be traced to one of the first four 
sources set out in Section 6 or to some other source involving 
either the product of some outlay by, or some binding and 
irrevocable obligation to pay to, the recipient. It remains then 
to consider the actual facts of the payments in this case to the 
Rani from Nabha State for the purpose of seeing on which side 
of the line they fall and whether they ought to be regarded as 
her “income” or as something in’ the nature of mere recurring 
windfalls. 

There can be no doubt that the payments have recurred with 
both actual and expected regularity for the better part of twenty 
years. Only once have they been varied in amount and they 
have beén paid quarterly. The sanction for their payment. 
has appeared in the annual budget of the State. I think, there- 
fore, that they have become ‘customary’ payments in the limited 
sense at least that they were ‘habitual’ payments though I am 
inclined to agree with respect with the learned President of the 
Tribunal that no fact has been proved to warrant any finding 
that they are ‘customary’ payments in the legal significance:.of 
that term denoting something that has become legally enforce- 
able by custom. Nor do I think. that there “is «the slightest 
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evidence, as the Income Tax Officer has himself admitted, of any _- i945 
“vested right” in the Rani to receive the annual sum in question jae Kuor 
trom Nabha State. I think that the use of the expression 9? 
“vested right” has been a little unfortunate and misleading. aucieaee of ; 
‘What we really have, therefore, is a series of payments made over 
a period long enough to ‘entitle them to be described as habitual, 
originating, so far as any evidence in this case goes, in nothing Praund, J. 
more than the bounty of the Ruler of Nabha State. We must 
at this stage accept the facts as they are given us. It may be that 
“had further researches been possible, some more certain, sanction 
for these payments might have been found than the mere annual 
bounty of the Ruler. But, if it exists, it was for the Income Tax 
authorities to show it, since we cannot tax on facts which are 
not proved. I should be loath to say that there might not be 
special circumstances in which payments of this kind, though 
voluntary in the sense that, if discontinued, there is no remedy, 
might be attributable to some custom, usage or traditional obliga- 
tion which might invest them with the character of “income” in 
the hands of the recipient. But, if there are, then it is, I think, 
for the Income Tax authorities to show it. In the present case 
nothing of the sort has been shown beyond the regularity or 
“expected regularity of the payments born of repetition. The case 
is a difficult one and may stand on the border line of what is 
income and what is not income. But, on the facts provided, I 
am persuaded that the Income Tax authorities have not dis- 
charged the burden of showing (apart from the mere circums- 
tance of repetition) that there is any origin to account for these 
payments which could amount in its nature to a definite source 
sO as to render each payment “income” and not merely casual 
or a mere annual (though expected) windfall. I do not reach this 
conclusion, as I have explained, on the ground simply that they 
- are voluntary in the sense that they might be discontinued with- 
out the Rani having any enforceable remedy; but on the ground 
that it has not been proved in this particular case that there is 
anything more certain than the mere whim of the Ruler to 
support them. 


For these reasons, in my opinion the first two questions put 

to us should (subject to any answer we may give to question 3) 
be answered thus: : : 

' (1) The allowances received by the assessee from the Kalsia 

State during, thes accounting year should be deemed to be her 
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income accruing in British India. No question arises in this 
case whether they are of a casual and non-recurring nature; 


(2) The moneys received by the assessee from the Nabha State 
during the accounting year do not constitute her personal income’ 
assessable under the Indian Income Tax Act. There then remains. 
the third of the questions put to us: 


Whether by reason of her being the wife of the Ruling Chief 
of Kalsia, the assessee, who is a resident in British India, is exempt 
under the canons of international Jaw from taxation under the 
Indian Income Tax Act in respect of her personal income.accruing, 
arising or received in British India? : 


On this question all the members of the Income Tax Tribunal 
were agreed upon an answer in the negative. In this conclusion 


. I concur. The learned President of the Tribunal was of the 


opinion, on the authority of Kunwar Bishwanath Singh v. Com- 
missioner of Income Tax, United and Central Provinces (1) that 
the Ruler of Kalsia State was not sovereign for the purposes of 
international law and consequently could claim immunity in 
British India neither from taxation under the British Indian 
Taxing Act nor from proceedings in respect thereof in British 
Indian Courts.’ The’ other learned judicial member of the 
Tribunal came to the same cenclusion on the ground that no 
Indian State was sovereign in the sense. in which that word was 
used in public international law and that the Ruler of an Indian 
State did not possess any vestige of “international” personality. 


“That the Ruler of Kalsia State is a ruling chief and enjoys 
internal sovereignty over his subjects within his State, except in 
certain specified respects, is admitted by Dr. Asthana, who 
appears in this case on behalf of the Income Tax authorities. 
‘The State came under the protection of the British Crown in 
or prior to the year 1809 when it was protected by proclamation 
against further encroachments. The British Crown imposecon 
it certain restrictions in respect of exercising jurisdiction over 
Europeans and Americans,within its territory, of regulating the 
succession to the State, or correcting misrule and of regulating 
the strength of its armed forces. But in other respects it appears 
that its internal or domestic sovereignty over its own subjects: 
remained unimpaired. Mr. Pathak, as he then was, has -urgetl 
with considerable force that an Indian State, having . ériginally 

(1) LL. £1942] All 898. 
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internal sovereignty, continues to enjoy all those rights of 1945 
sovereignty as between it and the British Crown which it is not Amrit. Kuge ; 
shown to: have parted with or been deprived of by agreement, ee ei 
treaty or superior power and it is only to that extent that the sioner of 
sovereignty of Kalsia State can be held to have been diminished “°° T# 
by its ‘contact with the British Crown. Moreover one of the 
outstanding attributes of sovereignty is the Ruler’s immunity Braund, J, 
from béing sued in a foreign court (see Oppenheim’s International 
Law, Fifth Edition Vol. T, page 590). In the Duff Development 
‘Company Limited v. The Government of Kalantan (1) Viscount 
Finlay said that, though it was obvious that in order to have 
sovereignty there must be a certain amount of independence, it 
“was not in the least necessary for sovereignty that there should 
be complete independence. He said: 
- +. It is quite consistent with sovereignty that the sovereign 
may in certain respects be dependent upon another power, the 
control, for instance, of foreign affairs may be: completely in. the 
hands of a protecting power, and there ..mgy..-be agreements or 
treaties which limit the powers of the sovereign even in jinter- 
national affairs without entailing a loss of the position pi a 
sovereign power. In the preserit case it is obvious that the Sultan 
of Kelantan is to a great extent in the hands of His Majesty’s 
Government. . . . 
It is also cl€ar from the Duff Development Company case in 
‘the House of Lords that British Courts have always adopted the 
practice of relying on a statement made by His Majesty’s Govern- 
ment as to the Crown’s relations in respect of sovereignty with 
a foreign Ruler and that in the face of any such statement British 
Courts will not in their judicial capacity inquire into and decide 
whether any restrictions submitted to by any foreign Ruler 
are or are not such that the Ruler has ceased to be sovereign. 
We could have wished that the same course had been followed 
in the present case before us by the Income Tax authorities. 
"Phis was what was done in the case relating to Benares Srate 
referred to above (I.L.R. [1942] All. $98). It would, I think have 
been proper to obtain from the Crown Representative a certificate 
or statement in relation to the status in respect of the sovereignty 
of the Ruler of Kalsia State. But this has not been done in this 
case and, if by this omission the Income Tax authorities have ir 
any way been prejudiced, they have themselves alone to blame 
for it. I should not myself feel disposed to direct a reference to 
, (1) [1924] A.C. 797. 
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be made to the Crown Representative at this late stage, in view 
of the conclusion at which I have arrived. - 


In my opinion the only view which on the evidence before us 
we can properly take in this case is that the Ruler of Kalsia State 
has, notwithstanding the protection of the British Crown, 
continued to enjoy a full measure of internal and domestic 
sovereignty except to the particular extent to which it has been 
admitted that the British Crown has imposed and exercised rights 
restrictive of it. Those rights do not include any derogation 
from the accepted immunity of an otherwise sovereign Ruler from 
being sued in the courts of a foreign power. And I cannot help 
thinking that the test of whether the Ruler of an Indian State 
can be made the subject of taxation in British India under a 
British Indian Taxing Act must ultimately rest on whether he is 
capable of being sued in British Indian Courts, since it cannot 
be contemplated that any British Indian Legislature would pass 
legislation against‘a foreign Ruler or against anyone else which 
the courts in British India haye no power to enforcé. “Moreover, 
there is considerable authority to.the effect that a Ruling Prince 
is not normally capable of being sued in a British Indian Court 
or in a Court in England. In Statham v. Statham (1) it was held 
in reference to the State of Baroda that its Ruling Prince was not 
capable of being made a co-respondent in a suit tor divorce in 
the High Court in England. In that case Sir Henry Bargrave 
Deane said: that “suzerainty” was a term applied to certain 
international relations between two sovereign states whereby one, 
whilst retaining a more or less limited sovereignty, acknowledged 
the supremacy of the other; and in his opinion that aptly expressed 
the true status of the Gaekwar of Baroda and was consistent with 
the status of a sovereign prince, who was not capable of being sued 
in courts of the suzerain power. There are other authorities in 
India to the same effect which have been referred to in the jug- 
ment of the learned President of the Tribunal. In the result, 
therefore, in my opinion the better view is that, on the, facts. 
before us, it must be held that nothing has been shown which 
deprives the Ruler of Kalsia State of his position as a sovereign 
Ruler and, therefore, of his personal immunity from proceedings: 
in British Indian courts and from this it seems to,me to follow 
that he must necessarily be immune from taxation: British, 






(1) [1912] P.D, 92. 


ALL. ALLAHABAD SERIES 921 


India under an Act, which no court in British. India has the ous 





ower to enforc inst him. 
P POE Age Amrit Kuer 
. ‘ r 2 a 
But I am at the same time respectfully inclined to agree with Commis. 


: 7 sioner of 
the learned member of the Tribunal who observed that sovereignty tnoome ‘Tax 


in this sense may well be something less than the retention—if, 
indeed, he ever had it—of an international personality in public 
international law in the fullest sense. No case, with one possible 
exception, has been brought to our notice in which there has 
ever been put forward successfully a claim on behalf of the Ruler 
of an Indian State to recognition of sovereignty in the. full sense 
in which that word is used in public international law so as to 
extend the privilege of personal immunity from proceedings in 
courts of British India to the Ruler’s wife. The only possible 
exception is the case relating to Kapurthala State which is reported 
in 1870 Punjab Records (Case No. 54 at page 139). But, in my 
opinion, that case when examined is no authority for so general 
a proposition that the personal immunity founded on his domestic 
sovereignty of a Ruler of an Indian State from suits in courts in 
British India extends by international usage to his wife. What 
the Court in British India said in that case was that it would not 
assume jurisdiction in British India in a suit which arose between 
the Maharaja and his subjects within his own State. It was held 
that a British Indian Court would not adjudicate in British India 
on rights in issue within his own State between the wife of a 
politically independent Raja and a subject of that State; in other 
words. that a British Indian Court would not examine and 
adjudicate on the position of the Maharaja's consort within the 
Maharaja’s own State with reference to an issue arising within 
‘the State itself. That is a very different thing from saving that 
every British Indian Court will extend to the wife of every Ruler 
of an Indian State recognition of her husband’s sovereignty in 
the full sense of an international personality as Fecognized by 
Public International Law in relation to'a proceeding in which 
the rights in issue do not arise within the State itself but within 
British India. We have been referred to no authority which 
would, in my opinion, justify us in extending the incidents of 
the domestic sovereignty of the Ruler of Kalsia State to this 
extent. For these reasons, whether or not the Ruler enjoys 2 
personal immunity, I should respectfully agree with the conclu- 
sion at which the Incor-e Tax Appellate Tribunal has arrived 
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15 that, such immunity, if -it. exists, does not extend to the Rani in 
Amrit Kuer this case. 
Commie The answer to the third question propounded to us should, 
yreome Tax. j in my opinion, therefore, be: 
* The assessee, by reason of her being the wife of the Ruling 
Chief of Kalsia, is not exempt under the canons of international 
law from taxation under the Indian Income Tax Act in respect 
of whatever is, or is deemed to be, her income accruing, arising 
or received in British India. 


MaLik, J.:—This is a reference under Section 66(1) of the 
Indian Income Tax Act by the Income Tax Appellate Tribunal. 

The assessee, Rani Amrit Kunwar, is the wife of the Raja of 
Kalsia State. She has been living in Dehra Dun for some years 
and owns house property in Dehra Dun, Mussoorie and Lahore. 
The Income Tax Department assessed her to income-tax for the 
assessment years 1939-40 and 1940-41 on the basis of her income 
in the years 1938-39 and 1939-40. 

During the accounting year 1938-39 the assessee received a 
sum of Rs.14,744 from the Kalsia State,and.a sum ‘of Rs.8,910 
from the Nabha State. In the next year, 1939-40, the assessee 
. received: from. the Kalsia State Rs.8,000 and from the Nabha 
State Rs.8,910. The Income Tax Department included these 
sums in the total income of the assessee and. assessed her accord- 
ingly. The assessee raised certain objections, but it appears that 
the objections raised by her before the Income Tax Officer were 
not the same as the objections that she ultimately raised before 
the Appellate Tribunal. No useful purpose would be served by 
making any reference to the objections raised by her earlier in 
the proceedings till we come to the proceedings before the Income 
Tax Appellate Tribunal. 

Before the Tribunal two objections were raised, firstly, that 
the sums received by the assessee from Kalsia and Nabha were 
not assessable income as they were purely voluntary gifts made - 
to. the assessee and were therefore of a casual and non-recurring 
nature. ‘The second objection raised was that the assessee being 
the wife of the Raja of Kalsia, who was an independent sovereign, 
was not liable to pay any income-tax in British India. The 
matter was considered by a Full Bench of.the Tribunal. The 
President of the Tribunal, Mr. M. Munir, held on both points 
in favour of the assessee and was of the opinion that ‘she was not 
liable to pay income-tax on these sums. Mr. Yahya Ali, Judicial 
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Member, was on both the points against the assessee. The two 1945 
other Members of the Bench agreed with Mr. Yahya Ali and it Armrit Amrit. Kuer 
-was held by a majority that the assessee was liable to pay income- ovis. 


tax on the sums mentioned above. sioner of 
Income Tax 


The assessee then applied to the Tribunal that eight ques- 
tions be referred to this Court under Section 66(1) of the Indian 
Income Tax Act. The Tribunal, however, reframed the ques- 
tions and referred to us the following questions for our decision: 


Maltk, J. 


1. (a) Whether the allowances received by the assessee from 
the Kalsia State constitute her personal income assessable under 
the Indian Income Tax Act? 


(6) If so, whether they are of a casual and non-recurring nature . 
and as such exempt under Section 4(3)(vi?) of the Act? 

2. (a) Whether the moneys received by the assessee from the 
Nabha State constitute her personal income assessable under the 
Tndian Income Tax Act? 


(6) If so, whether they are of a casual and non-recurring nature 
and as such exempt under Section 4(3)(vii) of the Act? 

and 3. Whether, by reason of her being the wife of the 
Ruling Chief: of Kalsia, the assessee, who is a resident in British 
India, is exempt-under the canons of International Law from 
taxation under the Indian Income Tax Act, in respect of her _ 
personal incomes accruing, arising or received in British India. 

My answer to the questions enumerated above, for reasons 
given by me later, are as follows: 


1. (a}—Yes. 
(b)—No. 
2. (a)}—No. 
(b}—Yes. 

and 8. —No. ~ 


+ The provisions of the Indian Income Tax Act are so.complex 
and are.so hedged in by various provisos, exceptions and explana- 
tions. that it is difficult to generalise about any. matter. , It may, 
however, be said, bearing in mind that it, is a hare generalisation 
and is subject to various’ exceptions. that i income, profits and gains 
are divided for the purposes of ascertaining the liability of an 
assessee, who is ‘resident in British India’, who is ‘ordinarily 
resident in British India’ or who is ‘not resident in British India’. 
into three heads according to the place where it has accrued or 
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arisen, namely, (1) income, profits and gains: which have accrued. 
or arisen or are deemed: to: have accrued or arisen in British India, 
(2) income, profits and gains which have accrued or arisen outside 
British India but have been received in British India or are 
deemed to have been received in British India and (3) income, 
profits and gains which have accrued or arisen outside British 
India. Whether an assessee is ‘resident in British India’ or is 
‘not resident in British India’ or is ‘not ordinarily resident in 
British India’, he is liable to have his income under the first two 
heads mentioned above included in his total income for the 
purposes of assessment, unless such income or any portion thereof 
is specially exempted. 

Section 4, Sub-section (1) sets out what income is to be included 
in the total income of an assessee if he is ‘resident’ and if he is 
‘not resident’ and if he is ‘not ordinarily resident’ in British India. 
This is followed by a number of provisos and explanations which 
deal mostly with income that has accrued outside British India 


_and are not necessary for our purposes, 


Tf an assessee (that is, a person-liable to’ pay income-tax in 
British India) makes a voluntary allowarice to any person out of 
the assets which reshain his property, he is not entitled to deduct 
such sums from his total income. Section 16(1)(c) provides that 
all income arising to any person by virtue of a settlement or 
disposition whether revocable or not, and whether effected before 
or after the commencement of the Indian Income Tax (Amend- 
ment) Act, 1939, from assets remaining the property of the settlor 
or disponer, shall be deemed to be income of the settlor or 
disponer, and all income arising to any person by virtue of a 
revocable transfer of assets shall be deemed to be income of the 
transferor. This again is followed by a number of provisos 
which are not relevant for our purpose, but bearing in mind the 
fact that the principle against double taxation is accepted by the 
Indian Income Tax Act it is evident that such sums, when thev 
are included in the income of the settlor. transferor, or disponer. 
cannot be taxed in the hands of the transferee as they are already 
taxed in the hands of the transteror. 


In the case of a wife and a minor son, even if the assets are 
transferred to the wife otherwise than for adequate consideration 
or in connection with an agreement to live apart, income from 
such assets is included in the total income of the assessee, see 
Section 16(3). 
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Whatever may be the reason for the rule and apart from the 
question of the amount not being taxable twice over, both in the 
hands of the transferor and the transferee, it appears to me that 
it is difficult to bring.a voluntary allowance made by a husband 
to his wife or!by a father to his son under any of the five heads 
of taxable income enumerated in Section 6 of the Indian Income 
‘Tax Act: It is clear that it cannot come under the first. four 
heads of income, profits. and gains mentioned in Section. 6; the 
only head under which it may be brought is “income from other 
sources”, i.e., the last head. . 


Section 12 of the Act deals with this last head of “income from 
other sources”. The case for the department is that the allowances 
given by the Raja of Kalsia to his wife fall under this last head, 
that is, “income from other sources”. Section 4(1) read with 
Section 12 of the Act makes it clear that the words “from whatever 
source derived” in Section 4(1) and the words “if not included 
under any of the preceding heads” in Section 12 were intended 
to extend the net as widely as possible so as to catch all possible 
sources of income. : 


It must, however, be borne in mind that Section 6 of the Act 
does not say “any other income” but it is “income from other 
sources” and there must, therefore, be a ‘source’ from which 
the income is derived before it can fall under the fifth head 
enumerated in Section 6. In the case of a voluntary allowance 
paid by the husband to the wife it will be difficult to class the 
husband as-the source of the income. Their Lordships of the 
Judicial Committee have quoted with approval from Ingram on 
Income-tax that “ ‘source’ means not a legal concept but some- 
thing which a practical man would regard as a real source of 
income”; see Rhodesia Metals Ltd. (Liquidators) v. Commissioner 
of Taxes (1). If, however, the husband is bound to pay a certain 
sym periodically under an order of a court or under an agree- 
ment, the order or the agreement may be deemed to be the source 
of the income. Their Lordships of the Judicial Committee in 
the case of Kamakshya Narain Singh v. Commissioner of Income- 
tax, Bihar and Orissa (2\, held that the agreement to pay the 
royalty by the lessee of a coal mine was the ‘source’ of the income. 

Ordinarily, therefore, if a person makes a voluntary allowance 
to his wife or his children, he is not entitled to get a deduction 

(1) (941) LTR. Supp. 45. . ~ @ (1948) LL.R. 22 Pat. 713. 
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reas for such payment and the money in the hands of his wife or 
dae Ras children would not be deemed to be their income. 


Copainis- It has been held in England that the word “income” must be 
gainer of construed in the popular sense of the word, see Simpson v. 
‘ Teignmouth and Shaldon Bridge Co. (1) and Kikin v. Mac- 
donald’s Trustees (2). In the case of Smelting Co. of Australia 
(3) it was held that the popular sense of the word “income” 
connotes a periodical and recurrent receipt arising out of personal 
exertion or investments in property, securities or business 
(including activities in the nature of trade). 


Majik, J. 


’ 


The dictionary meaning of the term “income” is as follows: 


“That which comes in as the periodical produce of one’s work, 
business, lands or investments (considered in reference to its amount 
and commonly expressed in terms of money)” or “annual or 
periodical receipts accruing to a person or corporation.” 

(See Oxford Dictionary). 
it is defined in the Oxford Concise Dictionary as— , 
“Periodical receipts from one’s business, lands, work,’ invest 
, ments etc. (income-tax levied on this). |, 0! 
In the Webster Dictionary it.is defined as— 

“That gain or recurrent benefit (usually measured in money) 
which proééeds from labour, business or property; commercial 
revenue or receipts of any kind, including wages or salaries, the 
proceeds of agriculture or commerce, the rent of houses or return 
on, investments.” p 

Learned counsel for the assessee has drawn our attention to 
the decision of their Lordships of Judicial Committee in the 
Commissioner of Income-tax, Bengal v. Shaw Wallace and Com- 
pany (4) and has argued that their Lordships have held that the 
words “income, profits and gains” are more a matter of words 
than of substance and really mean the same thing. That may 
be so, but then in ordinary English it is more appropriate to call 
certain. kinds of receipts. as profits or gains and certain other 
kinds as income, for example, the fees paid to a Barrister could 
hardly appropriately be called profits or gaivs. the more appropriate 
term for the purpose would be “income”. ; ‘ 

In the case of Maharajkumar Gopal Saran Narain Singh. v. 
Commissioner of Income-tax, Bihar and Orissa (5) it was argued 
that the word “income” should be construed as including, only 

(1) L.R. 1903, 1 K.B. at 411-412. (2) (1894) 8 Tax Cases, 306 at 808. 


(3) L.R. 1896, 2 Q.B. 179 at 184. (4) (1922) LL.R. 59 Cal. 1348. 
(5) (1985) 1.T.R. 237. 
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such income as constitutes or provides a profit or gain to the 
recipient, i.e., that the word “income” is in some way limited 
by, its association with the words “profits” and “gains”. Their 
Lordships, however, held that they agreed with the opinion 
expressed by the learned Chief Justice of the Patna High Court 
that the word “income” was not limited by the words “profits” 
and. “gains” and anything which could properly be described as 
income was taxable under the Act unless expressly exempted. 


Section 4(2) of the Indian Income-tax Act engrafts an excep- 
tion to this general rule and it provides that in the case of a wife 
resident in British India who receives remittances from her 
husband who is not resident in British India out of any part of 
his income which is not included in his total incorhe the remit- 
tances so received shall be deemed to be income accruing in British 
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India to cne wife. There can be no doubt, therefore, that the © 


sums received by the assessee from Kalsia are to be deemed to 
be income of the assessee which has accrued to her in British 
India. For the purposes of that sub-section three conditions are 
necessary, firstly, that the husband was not resident in British 
India, secondly, that he should have made remittances which weré 
received by his wife resident in British India, and lastly, that such 
remittances should have been made out of any part of his income 
which is not included in his total income. If these three condi- 
tions are fulfilled, then the remittances received must: “be deemed 
to be income accruing in British India to the wife”. It will be 
noticed that the word here used is “remittances” and there can 
be no doubt that the moneys received by the assessee were remit- 
tances. 


It was admitted by learned counsel for the assessee that in 
Kalsia the whole income of the State is at the disposal of the Raja 
although a budget is prepared for the purpose of allocating 
aoneys to different heads of expenditure. It is all Raja’s money 
to be spent as he pleases and there is no constitution which makes 
any sharp distinction between the Raja’s privy purse and the 
rest of the income which does not belong to him and cannot be 
touched by him. The moneys, therefore, received by the assessee, 
though. provided for in the State budget, must be deemed to be 
remittances received by his wife. It is also not disputed that the 
wife, the assessee, is a resident in. British India, while the Raja 
is not a resident in British India. Lastly. the question is whether 
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1945 the remittances were made out of any part of the income of the 
Amrit Koer Raja which was included in his total income. 


Commis- All the Members of the Tribunal were of the opinion that 
Tree ax Section 4(2) was not applicable because “the husband has not 
. been assessed to income-tax” on his total income. To my mind, 
Matiz, 7, the section has been completely misunderstood by the Members 

of the Tribunal. I have already in the earlier part of my judg- 
ment said that a non-resident is liable to pay tax for moneys 
which he has received in British India or which is deemed to 
have been received by him in British . India. To my mind, 
Section 4(2) is an extension of that principle and what is attempted - 
is, to tax such income when it is not received by the husband 
in British India but is received by his wife in the shape of remit- 
tances received in British India. The provision that such | 

- Temittances should not be out of any part of his income which 
is included in his total income is obviously for the purpose of 
avoiding double taxation. I can find no reason why the remit- 
tances received by the wife should be taxable only, when the 
remittances are made from other income, but the husband has 
some income which can be included in his total income and not 
when he has no income which can be included in his total income. 
All that the section requires is that the remittances should be 
from income not included in his total income and obviously in 
the latter case the remittances must’ be from income which is 
not included in his total-income. There can be no doubt that 
no part of the money out of which these remittances have been 
made was included or could: be included in the total income of 
the Raja for the purposes of the “Indian Income-tax Act and it 
is, therefore, clear to me that the remittances received by the 
wife are taxable as receipts “deemed to be” income accruing to 
her in British India. 

Learned counsel has argued that a gift of money is never 
taxable as income in the hands of the donee. He has in support 
of this proposition cited before us Halsbury’s Laws of England, 
Hailsham Edn. Vol. 17, p. 14, Paragraph 16 and again p. 265, 
paragraph 53]. Apart from the question that little can be gained 
by trying to construe an Income-tax Act of one country in the 
light of a decision upon the meaning of the income-tax legisla- 
tion of another, as was remarked by their Lordships of the Judicial 
Committee in the case of Maharajkumar Gopal Saran Narain 
Singh at p. 242, the proposition, to my mind, as stated. by learned 
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counsel, is far too general. I shall deal with this matter in 
greater detail when I come to deal with the question of allowances 
paid to the assessee from the Nabha State. In Section 4, Sub- 
section (2) the Legislature has laid down that the remittances 
received by the wife in British India are taxable as income which 
has accrued to the wife in British India. ‘The word ‘remittances’ 
means senditig of money. There can be no doubt that the 
moneys received by the assessee were remittances to her within 
the meaning of Section 4, Sub-section (2) and therefore they shall 


be deemed to be income which has accrued to the wife in British 
India. 5 


The last point urged in this connection was that the remit- 
tances being voluntary must be deemed to be of a casual and 
non-recurring nature as the husband had the right to stop the 
remittances at any moment he liked. Section 4(2) is in the nature 
of an exception to Section 4(1) which is the general section and, 
to my mind, the exception in Sectidn 4(3) cannot be engrafted 
on Section 4(2) and the question about the remittances being of 
a casual and non-recurring nature, therefore, does not arise. 


There is a further reason for this conclusion. If the husband 
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had himself come to Dehra Dun and received these moneys in | 


Dehra Dun, it could not be urged that the receipts by him were 
of a casual and non-recurring nature. There was a definite 
source, viz., the income of his State, from which moneys were 
bound to come to him and the amount could, therefore, be taxed 
in his hands as his income, provided he could not claim exemp- 
tion from taxation under the International Law on the basis of 
his being a sovereign. I have already held that Section 4, Sub- 
section (2) is an extension of this principle and for the purposes 
of that section the amount is taxable, even though it is not the 
husband but the wife who has received it. 


I am, therefore, of the opinion that the amounts received by 
the assessee from the Raja of Kalsia are taxable as income which 


must be deemed to ‘have accrued to the assessee in British India | 


under Section 4(2) of the Indian Income-tax Act and that no 
question as to whether they are casual and non-recurring arises. 

Next arises the question of the allowances made by the Nabha 
State. The findings of fact recorded by the Tribunal are that 
there is a practice of making allowances by the Ruling Prince to 
his sister and to his other dependents, but this depends entirely 
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1945 on his will and pleasure, that is, if the Maharaja of Nabha at 
Avorit Kner @Y time chose to stop the allowance, the assessee would have 
eno right to claim it from him either in the British Courts or in 


18- i 
sioner of his own Courts. 
Income Tax 


Learned counsel has argued that the allowances made to the 
Mane, 7, 7S€58€€ Were not income at all, and he has relied on Halsbury’s 
lalik, J. < : 
“Laws of England, Hailsham Edn. Vol. 17, p. 14, Paragraph 16 
which is in these words: 

“Unless gifts or voluntary allowances are part of the emolu- 
ments of an office, employment or- vocation, they are not 
income. . . .” : 

and at page 265, Paragraph 531, of the same Volume: 

“Gifts or voluntary allowances are not income in the hands 
of the recipient unless they are attached to atid form part of the 
emoluments of an office, employment, or vocation.” 

This matter is further discussed in the same Volume from 
Paragraphs 435 to 438 at pages 213-217. 


' Before accepting the proposition enunciated. above, we must 
bear in mind that the scheme of the Indian Income-tax Act is 
entirely different froin the scheme of the English Act. Under 
the latter “Act the profits and gains that are taxable are set out 
in the various Schedules to the Act and before a tax can be 
levied the profits and gains which are sought to be taxed must 
fall under one or other of the heads specified in the Schedules. 
On the other hand, under the Indian Income-tax Act all income, 
profits and gains are made taxable unless they fall within the 
exceptions méntioned in the Act. After having enumerated the 
four heads of “salaries” “interest on securities” “income from 

property” and “profits and gains of business, profession or 

vocation”, the Act provides the last head of “income from other 

sources”. Section 4, Sub-section (1) makes it clear that such 

income may be from whatever source derived, and Section 12 

says that it may be of every kind which is not included in any - 
of the preceding heads. It will, therefore, be unsafe to go by 

mere analogy of the English Act, and their Lordships of the 

Privy Council have in two cases (Shaw Wallace and Company 

and Maharajkumar Gopal Saran Narain Singh) warned the 

Courts against construing the Indian Income-tax. Act in the: light. 

of decisions upon the meaning of income-tax legislatidn of othet 

countries, : 
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In the latest decision of Kamakshya Narain Singh v. Com- 
missioner of Income-tax, Bihar and Orissa (1) their Lordships 
have, at page 719, observed : 

“The Indian Income-tax Act of 1922, which was a consolidating 
Act, is both’ in ‘its general framework and its particular provisions 
different from the English Income-tax Acts, so that decisjons upon 
the English Acts are in general of no as®@stance in construing the 
Indian Act.” But on some fundamental concepts reference may be 
to some extent usefully made: to English decisions, in particular 
as to the meaning of the word ‘income ’.” 


_In view of this observation it may have been necessary to consider 
what was the meaning of the word “income” under the English 
statute. Their Lordships have, however, themselves attempted 
to define the word “income”, but as they have pointed out that 
when the legislature did not define the word “income”, it did 
Rot, do so because there could be no definition which would be 
entirely satisfactory. What is taxable income of an assessee would 


differ in each case according to the facts and circumstances of. 


that case. This may be illustrated by the following example 
which is given in one of the decisions of their Lordships of the 
Judicial Committee. A person who owns certain shares wants 
to sell them with the object of either obtaining cash or with the 
object of investing the money in fresh securities. He sells those 
shares and gets money for them. The shares are sold, at (a 
premium. The difference between the purchase price and the 
sale price would not ordinarily be taxable as it is an augmenta- 
tion of the capital. If, on the other hand, a person, who is a 
regular share dealer and speculates in shares on the stock ex- 
change, by judicious buying and selling of shares has in the 
course of the-year made a lakh of Tup€es as profit, thére can be 
no doubt it will be treated as his income and, as such, be taxable. 
The leading case on the subject which attempted to défine 
this most difficult word. “income” is the decision of their Lord- 
ships of the Judicial Committee in the case of Shaw, Wallace and 
“Company (2). There tile assessees were given a certain solatium 
for the compulsory cessation of their business, as agents, and the 
question was whether the payment thus made was in the nature 
. Of a capital receipt ot wag it 4 receipt from business or other 
“sources. which were taxable. Their Lordships held that, income 
“should be (1) in the nature of a periodical monetary return, (2) 
() 0948) CLR, 22 at. 713. @) (1982) LL.R. 39 Cal. 1843, 
69 an 
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‘coming in’ with some sort of regularity and (3) from definite 
sources, the source being not necessarily one which is expected 
to be continuously productive, but it must be one whose object 
is the production of a definite return, excluding anything in the 
nature of a mere windfall. It must be remembered that this 
definition was given by their Lordships when dealing with the 
question whether the®amount paid to the assesgees was in the 
nature of a capital receipt or was an income from business. Their 
Lordships held that it was not an ingome from business. It is 
true that dealing with the question whether it was income from 
other sources their Lordships, held that the reasoning previously- 
given by them applied to that question also and the payment 
was in the nature of a solatium which was a windfall and was 
not an income at all. This definition has been accepted by the 
Courts in India, as it was bound to be, as the leading case on 
the definition of the term’ “income”. In the next case before 
their Lordships, Maharajkumar Gopal Saran Narain Singh v. 
Gommissioner of Income-tax, Bihar and Orissa (1) where the 
question was whether an annuity payable under an agreement 
for consideration amounted to a payment of the purchase price 
by instalments, it was held that annuity was not a capital asset but 
was taxable income under the head “other sources”... Their 
Lordships reaffirmed and accepted the definition of the word 
“income” as given in the decision of the case of Shaw Wallace 
and Company and quoted it with approval. Both these cases, 
it must be remembered, were cases where the question was 
whether the money received by the assessee was in the nature of 
a capital receipt or was taxable income. 


The latest case is the case of Kamakshya Narain Singh (2) 
where the question was whether the royalties realised. from lessees 
of coal mines under certain leases were in the nature of capital 
payments or were taxable income. Their Lordships held, 
relying on the terms of the lease, that the sources of “the royalties 
may properly be deemed to be the lessees’ covenants to pay them, 
and hence royalties fal] under ‘other sources’”. Their Lord- 
ships, while dealing with the meaning of the word “income”, 
observed : 


“Income, it is true, is a word difficult and perhaps impossible 
to define in any precise general formula. It is a word of the 
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broadest connotation. Its definition has however been approached 
in recent decisions of this Board. The firstto which their Lord- 
ships think it is desirable to refer is Commissioner of Income Tax 
vShaw Wallace and Co, (1).” 


Their Lordships then quoted the definition given in the case of 
* Shaw Wallace and Co. and.went on: 

“That definition was followed and in substance repeated in a 
decision of the Board delivered by Lord Russell of Kiflowen in 
Captain Maharajkumar Gopal Saran Narayan Singh (2)... .Lord 
Russell, adopting generally the definition already quoted, added 
the following important amplification: — 


The word ‘income’ is not limited by the words ‘proiits’ and 
‘gains’. Anything which can properly be described as income, is 
taxable under the Act unless expressly exempted.” 

Their Lordships then observed : 

“It is not in their Lordships’ opinion correct to regard as an 
essential element in any of these or like definitions a reference to 
the analogy of fruit, or increase or sowing or reaping or periodical 
harvests. Lord Cairns (10c. cit.) used these expressions because 
he was distingufshing mineral leases from agricultural leases. Sir 
Georce Lownnss (10c. cit.) speaks of ‘income’ being likened picto- 
rially to the fruit of a tree or the crop of a field. But it is clear 
that ‘such picturesque similes cannot be used to limit the true 
character of income in general, and particularly when it is consti- 

. tuted by mining rent or royalties.” 
Then their Lordships. go on to hold: 

“Income is not necessarily the recurrent return from-a definite 
source, though it is generally of that character. Income’ again 
may consist of a series of separate receipts, as it generally does im 
the case of professional earnings. The multiplicity of forms 'wiaict 
‘income’ may assume is beyond enumeration. Generally, however; 
the mere fact that the income flows from some Capital assets, of 
which the simplest illustration is the purchase of an annuity for 
a lump-sum, does not prevent it from being income, though in 
some analogous case the true view may be that the payments, 
though spread over a period, are not income, but’ instalments 
payable. at specified future dates of a purchase price. Such a 
case is iHustrated by Scoble v. Secretary of State for India (3).” 


As regards the argument of learned counsel that a gift is not 
taxable at all, I may mention that many gifts or voluntary pay- 
ments are made expressly taxable by the Indian Income-tax Act 
itself, or, at any rate, it contemplates the possibility of their being 
taxed, for example, in Section 4(3)(ii) any inéome of a religious 
or ‘charitable institution derived from voluntary contributions 


(1) (1982) L-L.R. 59 Cal. 1348. (2) 1935 ELJ.R. 237. 
{8) [1903] A.C_ 299. 
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and applicable solely to religious or charitable purposes is not 
taxable which implies that if it is not applied solely to religious 
or charitable purposes it would be taxed. Further, any annuity 
or even a gratuity paid to a servant is taxable under the head 
“salaries”. It is true that in construing the Income-tax Act it 
is not always safe to deduce from an exemption that the contrary 
must be taxable income. There are certain classes of income 
made expressly taxable and certain exemptions separately men- 
tioned to override or overrule the decisions of the Courts which 
did not find favour with th2 Legislature, or it may be that they 
are expressly mentioned. due to the over-anxiety of the draftsman 
to make the point clear beyond all possibility of doubt. Referring 
to the argument that Section 4(3)(v) suggests that the word 
“income” in the Act may have a wider significance than would 
ordinarily be attributed to it, their Lordships of the Judicial : 
Committee have expressed the view, in the case of Shaw Wallace 
and Company, that they do not think that any of the sums men- 
tioned in that clause, apart from their exemption, could be 
regarded in any scheme of taxation as income and they think 
that the clause must be due to the over-anxiety of the draftsman _ 
to make this clear ‘beyond any possibility of doubt. It is, how- 
ever, not necessary to pursue this matter further as the question 
really is whether the remittances made by the Maharaja of Nabha 
to the assessee are her income or are taxable’ income. I am 
inclined to hold that in any case the remittances are not taxable 
income. The remittances made by the Maharaja of Nabha to 
the assessee may be income but, to my mind, they are expressly 
exempted under Section 4, Clause (8)(vii). That sub-clause 
provides that any receipts not being receipts arising from business, 
vor the exercise of a profession, vocation or occupation, which aré 
cf a casual and non-recurring nature, or are not by way of 
addition to the remuneration of an employee are not taxable. 
There can be no doubt that the allowances made by «.the 
Mauaraja of Nabha to the assessee were of a casual nature. Thre 
ease of Stedeford v. Beloe (1) dealt with the question whether 
the allowances and pensions, given to the headmaster of a school 
on his retirement when his service was not a pensionable. servitd 
and. the pension depended entirely upon the good will of thd 
governing body, who might at any time, if they wished, rescind 
the minute under which they granted the pension, fell undeil 
Q) LR. 182 A.C. 388. 
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‘Schedule E of the Income Tax Act of 1918, as amended by 
Section 18 of the Finance Act, 1929. Viscount Dunedin 
“observed : 7 : ‘ ; 

“.., it hasbeen ‘held again and again that a mere voluntary 
gift is not sucha profit because it: is not, in the true sense of the 
word, income. it js merely a casual payment which depends 

‘upon ‘somebody else's good will.” 
‘Lord Warrincton of Clyffe observed : 
“Here each payment is wholly voluntary. The case is only an 


instance of a succession * of voluntary payments, each of which’ 
is voluntary and none of which need necessarily be continued,” 
Lord Thankerton said: 
“Jt was a mere donation, given each year with no cretioration 
that it would be repeated the year following.” 

In that case the Pension was not an instance of an isolated 
payment but a series of payments, and yet Viscount Dunedin 
characterised it as a mere casual’ payment which depended. upon 
somebody else's good will. That decision vf the House of Lords, 
to my mind, conclusively establishes that ‘the payments made by 
the Maharaja of Nabha to the assessee, depending as they did 
on the pleasure of the donor, were ‘casual’ payments, 


It is, however, argued on behalf of the Department that the 
fact that the payment has been regularly made during the last 
six years before the year of assessment showed that it was not of 
a non-recurring nature and Section 4(3)(vit) requires that for 
the purpose of exemption not only the payment should be 
‘casual’ but that it should also be of ‘a non-recurring nature’. 


that the payment has, as a matter of fact, recurred but that it 
was bound to recur. If the Maharaja of Nabha had in any one 
year made a present of a sum of money to his sister, it is conceded 
th3t it would not be taxable income as it would be of a casual 
and: non-recurring nature. If it is made a second time, it is said 
that that too may be casual and non-recurring, but if the pay- 


and was, therefore, not exempt from taxation. To my mind, 
the word “non-recwrring”. does not mean that it has, as a matter 
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of accident or as a matter of fact, recurred, but that there was a 
claim or a right in the assessee to expect its recurrence. I think 
a mere voluntary payment, not being receipts arising front 
business or’ the exercise of a profession, vocation or occupation 
and not being by way of addition to the remuneration of an’ 
employee or not having been made expressly liable is not liable 
to be taxed; and as I understand the exception, a voluntary pay- 
ment must be deemed to be of a casual and non-recurring nature 
unless there is a liability on the donor to pay, which liability 
may arise out of a contract, a custom or some order which is 
binding on him. : 

On the grounds given by me above I would hold that the 
allowances made to the assessee from Nabha do not constitute her 
personal income assessable under the Indian Income-tax Act and 
that they are of a casual and non-recurring nature and are, as” 
such, exempt under Section 4(3) (vii) of the Act. 

To my mind, there was no justification in splitting up ques- 
tions Nos. | and 2 into parts (a) and (b) as they appear to me to 
be contradictory to each other. If the case fell: under Section 
4 (3) (vii) of the Act, it would necessarily not be personal income 
assessable under the Indian Income-tax Act, and I, therefore, do 
not see any reason why the questions were split up as they have 
been. To my mind, questions 1 and 2 may have been better 
framed in the words of the Privy Council in the case of Shaw 
Wallace and Company, that is, whether ‘the moneys received by 
‘the assessee from Kalsia were in. the nature of an income receipt 
_and would fall to be assessed to income-tax? A similar question 
may have been framed with reference to the receipts from Nabha. 


The last question that we have to consider now is whether the 
assessee being the wife of the Ruling Chief of Kalsia is exempt 
under the canons of International Law from taxation under the 
Indian Income-tax Act in respect of her personal income accruing, 
arising or received in British India. The question presupposes 
that the Raja of Kalsia is a Ruling Chief and there is no question 
separately addressed to us whether the relationship for the pur- 
pose of taxation between the Raja of Kalsia and the Income-tax 
Department is to be regulated by considerations of International 
Law. The point was argued before us at great length, though 
in the view that I have taken it is not necessary to express any 


definite opinion on the point. I am of the opinion that evem 
"eb. Data nf Valetn «ace an indenendent sovere’sn and exempt 
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from payment of income-tax in British India, his wife was not 1945 
, Se Exempt. Kuwit, Kuer 
The Central Government has been given authority by Sec- Otte: 
tion 60 of the Indian Income-tax Act to make an exemption, ,, sioner of | 
Teduction in rate or other modification, in respect of income-tax if 
in favour of any class-of income, or in regard to the whole or 
‘any part of the income of any class of persons. Such power is 
to be exercised by a notification in the official Gazette. It is 
admitted that no such notification in favour of the Ruling Chiefs 
has been made by the Government of India. It is, however 
argued that on the well recognised principle of International 
Law par in parem non habet imperium a foreign sovereign is 
not entitled to be taxed by the Government of another country, 
and in support of that principle learned counsel has cited before 
us Oppenheim’s International Law, Vol. I, 5th Edn., pp. 590 
and 591. It is not denied that the Legislature of an independent 
State has the power to override by appropriate Legislation a 
tule of International Law, see the observations in Rochefoucauld 
y. Boustead (1). It is argued that unless the rules of Inter- 
national Law have been expressly abrogated by statute, the Courts 
would interpret the Act, as far as its language admits, so as not 
to be inconsistent with the established rules of International Law 
or’ with the principles of comity of nations, see Maxwell on 
Interpretation of Statutes, 7th Edition page 127. There can be 
‘no doubt that these are sound principles of law and in inter- 
preting*the Income-tax Act it must be conceded that there is 
nothing in the language of the Act which would entitle us to 
hold that the Legislature intended to override any settled prin- 
ciples of International Law. 
The distinction between British territory in India or the 
‘British India and the territory of the Indian-States is well recog- 
nised, and it is admited on all hands that the Indian States do 
not form a part of the British territory, though the Crown exer- 
“cise certain rights through His Majesty. representative known 
‘as the Crown Representative including the right of conducting 
international relations, the right of exercising jurisdiction over 
Europeans and Americans, interference to settle disputes as to 
succession to the State, the suppression of grave misrule in the 
State, and the regulation of armaments and: the. strength of mili- 
tary forces. The question whether the Indian States can be 
(1) (1896) 66 LJ. Ch. 75. 
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the text-writers on International Law that a State may exist qua 
State, i.e., retain its “political personality”; notwithstanding a 
very great “imminutio imperii” resulting from its relation with 
other States or with a more powerful State. In spite of the fact 
that certain text-writers have expressed an opinion against the 
Indian States being sovereign States, the courts have so far 
disclaimed all jurisdiction against a Ruling Chief. Hall in his 
‘book on International Law, p. 28, Westlake on his Collected 
Papers for International Law, p. 216; and Smith in his Inter- 
national Law, p. 59, have all expressed the view that Indian” 


’ States are not subjects of International Law. Oppenheim has 


drawn a distinction between a vassal State and is of opinion that 
the Indian States are all vassal States. 


The question of the liability to pay income-tax on the income 
of property situate in British India and owned by an Indian State 
arose in the case of Kumar Bishwanath Singh v. Commissioners, 
of Income-tax (1). Mr. Pathak on. behalf:of the ‘assessee has 
attempted to distinguish that case om the ground that the status 
‘of the Raja of Kalsia-was different from the status of the Maharaja 
‘of. Benares:: Aiccording to him the sovereign rights of the Maha- 
raja of Benares flowed from an. Instrument of Transfer dated 
April 1, 1911, (see Aitchison’s Treaties, Engagements and Sanads, 
Vol. 2, p. 89) and with respect to- territories which were not 
included in the Benares State it was provided that— ° 
“within the other estates now in possession of His Highness 
Sir Prabhu Naravan Singh, G. C. I E., which are outside the State 
of Benares, he shafl continue to have the status and responsibilities 
of a land-holder under the ordinary law and within the pargana 
of Kaswar Raja he shall assume that status and those respon- 
sibilities.” 

It is argued that with reference to house-property in British 


‘India his position was that of any other ‘owner and hé could be* 


taxed. It is further urged that the Maharaja of Benares having 
derived his sovereignty under the Instrument of Transfer gf 
April 1, 1911, whatever rights were not transferred to him under 
that. treaty still vested in the British Crown. A%_ against. that 


‘it is argued. that the relations between the Kalsia State: and ii: 
British Government are governed by treaty rights and the. Kalsia , 


(1) LER [1942] All, $98. 
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State retains sovereign powers limited ‘only by the clauses of the 
‘treaty. ! 

Moghul Emperors in the days when they were in power claimed 
to be the Emperors of Hindusthan and insisted on being recogni- 
sed by the minor kings and chieftains as their overlord or sovereign, 
though these minor kings enjoyed a considerable amount of 
internal sovereignty. As the powers of the Moghul kings declined 
their hold on these Chiefs or chieftains gradually grew weaker 

and new chiefs or chieftains arose, but in name the kings of 
Delhi remained their overlord or sovereign. As the Mar- 
hatta power in the country increased the power of the Moghul 
Emperors declined and ultimately about the year 1760 the 
Moghul Emperors became practically puppets in the hands of 
the. Marhattas. Thereafter they remained the virtual prisoners 
in the hands of the British till Bahadur Shah II was tried and 
formally deposed and deported after the Mutiny of 1857 and 
the claim for paramountcy of the Moghul Emperors was trans- 
ferred to the British Crown, see Stat. 21 and 22 Vic. Chapter 
106, which enacted— 
that all territories in the possession or under the Govern- 
ment of the Company, and all rights vested in or which 
(if the Act had not been passed) might have been exer- 
cised by the Company in relation to any territories should 
become vested in Her Majesty. 


Before the fall of the Moghul Empire, in theory’at any rate, 
there were three independent States in India—the Moghul Em- 
pire, the kingdom of Maharaja Ranjit Singh ‘in the Punjab and 
the Marhatta Confederacy. The Cis-Sutlej States were on the 
east of the Punjab and were not included within the kingdom of 
Maharaja. Ranjit Singh. ; 

The State of Kalsia was founded by Sardar Gurbaksh Singh 
and was one of the Cis-Sutlej States. Gurbakhsh Singh had 
been succeeded by his son, Jodh Singh. Sir David Ochterlony 
issued a proclamation on May 3, 1809, offering protection to the 
CisSutlej States and guaranteed that the ‘Chiefs who aceepted 
the British protection shall remain in the exercise of the same 
rights and authority within their own possession which they en- 
joyed before they were taken under British protection. After 
some’ hesitation Jodh Singh decided to follow the example of 
the others and was also assured of protection, and treaties guaran- 
teeing protection against Ranjit Singh were entered into with 
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is set out in Aitchison’s Treaties, Vol. VIII at pp. 186 and 294. 
The Chief of Kalsia received an adoption Sanad’in 1862 and the 
State was transferred to the political charge of the Commissioner, 
of Ambala Division in the year 1912. Before that it was under 
the political superintendence of the Commissioner of the Delhi 
Division. In 1916 the hereditary title of Raja was conferred, 
though the Raja is not entitled to any salute of guns or to the 
title of His Highness. 7 

To my mind, the difference which is attempted to be drawn 
by learned counsel for the assessee between an Indian State, the 
connections between which and the British started: with a treaty, 
and the States which had fought and lost and were then recog- 
nised as feudatory Chiefs or Ruling Princes, has no substance. 


The question whether by reason of the fact that. these Indian 
States which enjoyed internal sovereignty subject to the para- 
mountcy of the Crown are to be treated as foreign sovereigns who 
are not amenable to the jurisdiction ofthe British Courts has 
arisen in several cases... It-ég. true that-under Section 57 of the 
Indian. Evidence Act a Court may, on all matters of public 
history or the existence of title and national flag of every State 
or sovereign recognised by the British Crown, resort for its aid 
to appropriate books or documents of reference, and most of the 
text-writers are of opinion that for the purposes of International 
Law the Indian States cannot be treated as international units. 
The Crown has, however, always drawn a distinction between 
the territories in its possession and the territories of Ruling 
Chiefs over which it exercised rights of paramountcy. Before we 
come to the statutes where the -sovereign status of the Indian 
Princes have been recognised, I may mention some of the cases 
where the question arose. 


In the case of Statham vy, Statham (1) the question _arost 
whether His Highness the Gaekwar of Baroda could be cited 
as a correspondent before the British Court. BarcGRAve DEANE, 
J. at p. 96 observed : 


“Grotius (De Jure Belli ac Pacis) says unequal leagues are made 
not only between the conquerors and the conquered. but also 
between peoples of unequal power, even such as never were at 

. war with one another. Grotius, Pufendorf, and Vattel agtée that 
() [1912] L.R. Pro. Div. 92. 
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in unequal alliances the inferior power remains a sovereign State. 
Its ‘subjects or citizens own allegiance only to their own, sovereign. 
Over their disputes and internal dissensions the suzerain power 
as such has no jurisdiction. In short, the weaker power may 
exercise the rights of sovereignty so long as by so doing no detri- 
ment is caused to the interests or influence of the suzerain power. 
It follows that the inferior power must in all alliances with other 
States be controlled by its suzerain. Vattel says a weak State which 
in order to provide for its safety places itself under the protection 
of a more powerful one and engages to perform in return several 
offices equivalent to that protection, without, however, divesting 
itself of the right of Government and sovereignty, does not cease to 
rank among the sovereigns who acknowledge no other law than the 
law of nations.” 
It will be noticed that no distinction is drawn between a State 
which was conquered and a State which acknowledged its weak- 
ness and entered into a treaty and parted with certain of its 
sovereignty rights... It was held in that case that the Maharaja 
of Baroda was 4 sovereign Prince and could not be sued in a 
British Court. 


The matter arose before the House of Lords ‘in. the case of 
Duff Development Company Limited vy. Kalantan Government 
(1). The position of the State of Kelantan was analogous to the 
position of the Indian States, yet their Lordships held that 

“a Government recognised as sovereign by His Majesty’s 
Government is not the less exempt from the jurisdiction of 
our Courts because it has agreed to restrictions on the 
exercise of its sovereign rights.” 

The same point again arose in the cases of Jwala Prasad v. 
His Highness the. Rana-of Dholpur (2), Gurdial Singh v. Raja 
of Faridkot (3); Maostakarai v. Lady Randhir Singh of Kapur- 
thala State (4), Lachmi Narain v. Raja Partab Singh of Rampur, 
(5), Ladkavarvai v. Ghoel Shri Sarangji Pratabsangji (6), the 
cases relating to the Thakur of Palitana, Phumanlal v. Raja 
Shamsher Prasad—Rafa of Nahan’s case (7), and Beer Chunder 
Manikkya v. Raj Coomar Nobodeep Chunder Deb Burmono— 
Rajah of Tipperah’s case (8). In all these cases it was held that 
Ruling Chiefs of Indian States were sovereign Princes and were 
not amenable to -the jurisdiction of civil courts in Britisli 
India. To my mind, the decision in the case of Bishwanath 


§ LR a A.C. 797. (2) 1863 Satar Dewani Adalat Reports, sg. 
8 1894 A.C. 670. fy 1870 Punjab Records, 139. 
1878-80) LL-R. 2 All. 1. (6) 7 Bom. H.C. 
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igis Singh v. Commissioner of Income-tax does not go against that 
Amrit Kuer principle. : 
Commis. Under the International Law a foreign sovereign, an am- 
Ineome ax bassador and an envoy of a foreign Government enjoy immunity 
from taxation. Any immoveable property, even though it may 
be owned by a foreign sovereign, is under the: jurisdiction of 
the court of that country. It is only to be deemed as foreign 
territory when it is the official residence of the sovereign or 
his-ambassador. The incorthe of the house property owned by 
the Maharaja of Benares over which income-tax was held to be 
payable in the case of Kumar Bishwanath Singh was not income 
from such property which could be said to be outside the juris: ” 
diction of the Indian Courts. 


Malik, J. 


The Indian States have been recognised as sovereign States. 
by various statutes in India and in England. Under the Civil 
Procedure Code beginning from 1859 the restriction of the 

British Courts over Indian Princes has been well recognised, 
The present Sections 85 and 86 of Act V of 1908 make Indian 
Princes liable to be sued on three grounds which ate exactly the 
same as under the well recognised principles of International 
_Law, that is, if they have immoveable property in British India 
and the suit is brought with reference to that property, if they 
have themselves brought a suit and brought themselves under the 
jurisdiction of the British Courts, and lastly if they trade within 
the local limits of the jurisdiction of the court; and such suit 
can only be brought with the consent of the Governor-General 
in Council. A reference to sections 85, 86 and 87 would show 
that a sovereign Prince and a Ruling Chief of an Indian State are 
placed exactly on the same footing. “The Foreign Jurisdiction 
Act 53 and 54 Vict. Chap. 87 was made applicable to the Indian 
States by an Order-in-Council dated June 11, 1902. 


Section 4(3) of the Indian Income-tax Act was amended by 
the Indian Income-tax Amendment Act (XXIII of 1941) and a 
Sub-clause (x) was added, and it was made clear that an accredited 
representative in British India for political purposes of a Ruling 
Chief is not liable to pay income-tax on any remuneration received 
by him in such capacity. That. sub-section, to. my mind, recog- 
nises in part the rule of public International Law that an. am- 
bassador of a foreign State is not liable to pay tax in thé country 

where he may be: posted by his Government. ‘Further under 
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Section 49A of the Act, which was added by the Indian Income- 
tax Amendment Act (VII of 1939) the Central Government may, 
by notification in the official Gazette, make provision for the 
granting of relief in respect of income on which has been paid 
both income-tax (including super-tax) under this Act and Domin- 
ion incbme-tax, and “Dominion, income-tax” has been defined to 
include any ‘income-tax or super-tax charged under any law in 
force in any Indian State. These provisions in the Indian 
Income-tax Act incline me to the view that the Legislature 
recognised that the territory of the Indian States was outside 
British India ‘and the Ruling Chief of an Indian State was a 
sovereign Prince who had the same immunity from taxation as 
any other foreign sovereign. 


Learned counsel has drawn our attention to Section 47 of 
the Government of India Act where the word “sovereignty” has 
been used with respect to certain territories of His Exalted High- 
hess the Nizam of Hyderabad. That the Kalsia Statet is an Indian 
State within the meaning of Section 3 (27) of the Genéral Clauses 
Act of 1897 and Section 311 of the Government of India Act 
of 1935 admits of no doubt. The President of the Appellate 
‘Tribunal, Mr. M. Munir, was of the opinion that he was bound 
to hold. “that the Kalsia State is not a subject of International 
Law and its Ruler not an independent sovereign”. Mr. Yahya 
Ali, with whom the other two Members of the Tribunal, Mr. 
A. L, Sahgal and Mr. N. N. Chakravarty, agreed, held as follows: 

“It is from the authorities abundantly clear therefore that the 
appellant's husband as a Ruler of Kalsia is not entitled to the 
rights of extra-territoriality (including the right of exemption 
from taxation) which a sovereign is entitled to-under the Code of 
international Law.” 

All the members. of the Tribunal were, therefore, agreed that 
the Ruler of Kalsia was not ‘entitled to immunity from taxation 
under the International Law. So far as I can see, the question 
has not been-referred to us for our opinion. The question.reads 
as. follows: Ae ; ; 

“Whether by reason of her being the wife of the Ruling Chief 
of Kalsia, the assessee, who is a resident in British India, is exempt 
under the canons of International Law from taxation under the 
Indian Income Tax: Act, in respect of her personal incomes accruing, 
arising or received in British India.” : ; 

If I had to consider the question whether the Ruling Chief of 
Kalsia was exempt from taxation’ under the International Law, 
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as at present advised, I would probably have. held against the 


1945 
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v. One point~that strikes me at the outset is that if it were held 


ana that a Ruling Chief is not exempt under the Indian Income-tax. 
Act, then if he were to become resident in British India, as 
defined in Section 4A of the Act, his total income would have | 
Matik, J. included not only the amounts that were received by him or 
had accrued to him in British India but all such income which 
may have accrued to him in that year even without British India. 
and on that basis he might have been called upon to pay income- 
tax on the total revenue of his State. The proposition has only 
to be rejected as absurd. I may point out that by the Indian 
Income-tax Amendment Act (XXIII of 1941) a new Clause (c) 
was added to Section 14(2) which reads as follows: — 
“The tax shall not be payable by an assessee— 
in respect of any income, profits or gains accruing or arising to 
him within an Indian State, unless such income, profits or gains 
are received or deemed to be received in or are brought into 
British India in the previous year by or on behalf of. the assessee, 
or are assessable under Section 42.” sande wt 
This exemption did not, come, into force before April 1, 1944, 
and before this amendment therefore the Ruling Chief. resident 
in British India could easily have been taxed on the total income 
of his State unless it could be said that he was exempt by reason 
of the fact that he was a sovereign prince. 

Learned counsel for the Department has relied on Section 
15% of the Government of India Act, 1935, and has urged that 
it, presupposes the liability of the Indian State to taxation, but 
that section only relates to Federal taxes and it refers to only 
those States which had decided to come within the Federation 
under Section 5 of the Act. The portion of the Act dealing 
with Federation has not yet come into effect. 

The argument that the wife of a sovereign is exempt from 
taxation is based on certain observations in Oppenheim’s book 
on International Law, Vol. I, pp. 590-591. He says, 

“The wife of a sovereign must likewise be granted exterritorial- 
ity, but not other. members of a sovereign’s family.” : 

Oppenheim based it on the authority of Rivier, while accord: 
ing to Bluntschli ex-territoriality need not in strict law be granted 
to the wife of a sovereign. A reference to sections 85, and. 86 of 
the Civil Procedure Code (V of 1908) would, however, shaw that 
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there is no such protection given to the wife of Indian Princes 
against their liability to be sued in British India, The only case in 
‘which the question of the wife of an Indian Chief being sued 
arose was the case of Moostakarai v. Lady Randhir Singh (1). 
A reference to that case, however, would show that the suit had 

. been filed with reference to moneys lent to Lady Randhir Singh, 
Rani of Kapurthala, while she was living inside the State with the 
Maharaja. The suit was brought in British India where she 
happened to be present and the Court held that the cause of 
action had arisen in the State and the Court would not entertain 
a suit between a State subject and the Ruler or his wife on a 
eause of action which had accrued inside the State and outside 
British India merely on the ground that the defendant happened 
to be in British India. A reference to Section 155 of the Govern- 
ment of India Act, 1935, would also show that the exemption 
from Federal taxation with respect to lands, or buildings situate 
in British India or income accruing, arising or received in 
British India is given only to oa Ruler of a Federated State 
and not to his wife. 

Learned counsel for the assessee has argued that in case of 
doubt the benefit of the doubt must go to the assessee and his 
client must, on the opinion of Rivier, be given the exemption. 
I am, however, inclined to follow the dpinion of Bluntschli whose 
opinion seems to have been tacitly accepted in the Civil Pro- 
cedure Code and in the Government of India Act. If the wife 
of a Ruling Chief is not exempt and can be sued in British 
Courts, there seems to be no principle under which we can say 
that she is exempt from taxation. 

Qur attention was also drawn to the Government Trading 
Taxation Act of 1926 and it was urged that if Indian Princes 
were liable under the Indian Income-tax Act, it was unnecessary 
to have the Government Trading Taxation Act of 1926 on the 
statute. Dr. Asthana on behalf of the Department: has argued 

_that the Government Trading Taxation Act was intended to 
include not only the Indian States but any part of His Majesty’s 
dominions exclusive of British India. That may be so, but there 
can be no doubt that the Government Trading Taxation Act 
of 1926 was intended to include not only His Majesty’s domi- 
nions but also the Government of the Indian States trading in 
British India and that, to my mind, is some indication that the 

(3) 1870 Punjab Records, 189. 
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1945 - Ruling Chiefs of Indian States, as such, are not liable to taxation 

Aiorit Kuer under the Indian Income-tax Act. However in the view that 

Commie. 1 have taken that the wife of an Indian Chief is not entitled to 

qnoner of the same exemption, it is not necessary for me to go into the 

: question of the liability of the Ruling Chiefs any further. My 
answer to the question, therefore, is in the negative. 

TosaL Auman, C. J.—I have had the advantage of. reading 
the judgment of my brothers BrauND and MALik and I agree 
with the conclusions arived at by them.. The answer to the 
questions referred should, in my opinion, be as formulated by 
my brother Braunp. : 


By tHe Court—The answer to the questions referred is as 
follows : — 


(1) The allowances received by the assessee from the Kalsia 
‘State during the accounting year should be deemed to be her in- 
‘come accruing in British India. No question arises in this case 
‘whether they are of a casual and non-recurring nature. Ane 


(2) The moneys received by * the assessee: from" the Nabha 
‘State during the accounsihg,’ year: do ‘ot constitute her personal 
income assessable’ under, the Indian Income-tax Act. 

(3) The assessee, by reason of her being the wife of the 
Ruling Chief of Kalsia, is not exempt under the canons of inter- 
national law from taxation under the Indian Inceme-tax Act in 
Tespect of whatever is, or is deemed to be, her income accrunny, 
arising or received in British India. ¢ 

In the ciréumstances of the present case we direct the parties 
to bear their own costs of this reference. We assess the fee 
of the counsel for the Department at Rs.500. 
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defendant comes to the court claiming the concessions of the U. P. 
Agticulturists’ Relief Act the obligation lies on him to prove himself within 
section 2, sub-section (2), as an agriculturiet, both positively under sub-section. 
(2) arid negatively under the proviso. In other words it is necessary for him‘ 
to do:something more than. to say that He is a person who does not pay land 
revenue exceeding a thousand rupees pe#annum. 


Furthermore it is necessary for hia not only to say that but to say 
also that he is a who is not assessed to income-tax beyond that rate 
which would exclude him from the class of aj iculturist. To take any 
other ‘view of the obligation of a debtor claiming under: sub-section (2) 
would be tantamount in any case in which that debtor was minded to 
be dishonest to giving him a license to prove a falsehood on the off chance 
that his creditor might not be able to disprove it. 


Held further, that a debtor who claims the benefit of section 380 of 
U. P. Agriculturists’: Relief Act must show that he was an agriculturist 
atthe date of the advance and instead of the . relevant year being the 
eter the suit is filed, the relevant year really is the year in which 
the gan is taken. 


Manohar Lal v. The Benares Bank Ltd. I. L. R. [1946] All. «488 


AGRICULTOURISTS’ REEF AcT (Loca Act XXVII oF 1984), sections 8, 5, 30— 
Execution of decree—Sale of roperty—Amendment of original decree--Sale 
whether null and void—Attachment of immovable property—When becomes 
effective oe ose ‘ tee tee we 788 

Acricururisrs’ Rewer Act (XXVIII or 1934), section 12—Application for redem; , 
tion dismissed for failure to deposit money—Whether second a; ication could - 
be filed—Civil Procedure Code, section 1}.] An application a mortgagee 
for redemption under section 12 of the Agriculturists’ Relief Act stood dismissed 
because he failed to deposit the money within time. A second application 
by the same party under section 12 was subsequently made. Held that there 
was no bar to such application by way of res judicata. 


Ram Nath Bhuj v. Ram Lal Agrahri, I. L..R. [1946] AN.“ oe 610 


AGRICULTURISTS’ RELIEF ACT, SECTIONS 12, .23—Redemption of usufructuary 
mortgage—Appeal by mortgagee—Court fee payable—Meaning of valuation ... 409 

AcRA PRE-EMPTION Act (LocaL Act XI OF 1922), sEcTION 5—Mahal rons ing of 
several’ villages—Custom recorded in wajil-ul-arzes of only some of the villages 
—No custom recorded in the mahal other villages—Whether right of pre- 
emption extends to the whole mahai.] ‘Where a single mahal comprised a 
number of villages which had their Separate wajib-ul-arzes in some of which 
there was an entry as to the right of re-emption while in others it was 
not, and the wajib-ul-arz which p to be of the entire mahal contained 
no entry as to the custorh of pre-emption held that merely because there was.a 
right of pre-emption in ‘some of the villages it could not be deemed to exist 
in the entire mabal.:  ‘ * 


Rem Charittar Singh v. Tej Prasad Tewari, I. L. R. [1946] All. ... 536 
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AcRA Pre-Emerion Act (Local Act XI oF 1922), section 9—The words “‘expro- 
prietary tenant’ and “exproprietary tenancy” explained—N. W. P. Rent 
Act (Local Act XVI of 1873), paragraph -7.} In a suit for pre-emption the 
defendant vendees resisted the claim of pre-emption on the ground that they 
were exproprietary tenants and therefore a suit for pre-emption against them 
would not lie by reason of section 9 of the Agra Pte-emption Act. The 
Proprietary rights of the defendants’ ancestors were sold at auction tong before 
1873, and by reason of a compromise entered into with the auction purchaser, 
the defendants claimed the exproprietary rights. It was argued on behalf of 
the appellants that the words “exproprietary tenants” and “exproprietary 
tenancy’’ are not used in the same sense in the Agra Pre-emption Act as thev 
were used in the Rent Acts and that an-exproprietary tenant was a tenant 
who had at one time been a proprietor of the land. Held that the above 
mentioned rds are words of art, had ‘a special meaning in the Unired 


Provinces and were defined by various Rent Acts but tfiey have the same 
meaning in the Pre-emption Act as in those Acts. 


Held further that exproprietary rights in sir and khudkasht were 
recognised for the first time by the N. W. P. Rent Act (XVIIT of 1873) 
and that there is no provision in the Tenancy Acts nor was there ever 


any provision under which exproprietary rights could be created by 
contract. 


Baldeo Singh v. Kailash Singh, I. L. R. [1946] All. 


Acra TENaNcy Acr, sections 44, 99—Ilegal dispossession of tenant by a co-sharer 
of mahal or patti—Suit for ejectment, falls under which section ... 


Acra Tenancy Act (Locat Act II oF 1926), SECTION 268—Suit for theka money 


Plaintiff given compensation for use and oceupation of property—Objection 
as to jurisdiction of court not taken by defendant—Appeal not filed—Appellate 
cou¥t bound to hold on point of jurisdiction against the defendant—Jurisdic- 
tion of trial court not impeached in exggution also—Whether appellate court 
could go behind the decree and entertain the objection.] Ina suit for theka, 
money the Assistant Collector passed a decrec by way of co 


eee nariett ‘for 
use and occupation of land. ‘The defendants did not q estion the jurisdiction 
of court which tried the suit and passed the dectee. submitted to the 
decree and never appeated. If they had appealed, the contention would not 
havé: been entertained for the defendants had not raised in the trial court 
any objection to the jurisdiction of that court. They did not raise any such 
contention in the execution court of first instance also and it was for the 
first time that they stated in the memorandum of appeal that the decree was 
not executable. as it had been passed by a court which had no jurisdiction 
to entertain the suit and was, therefore, a nullity. Held that the defendants. 
could not be allowed to improve their position by failing to raise the 
objection at the time when they should have raised it, if they thought that 
there was any substance in it. 
= Maharaja Sri Pateshwari Prasad Singh v. Abdul Karim, I. L. R. 
£1946] All. . ws ig — se 


ANCESTRAL §PROPERTY—-Nucleus—Requisites or tee tee 
AppeaL—Al! creditors not made parties—Appeal whether incompetent—Impleading 
of necessary party at the hearing of appeal—Whether. permissible ... + ae 


Agprat—Applicatiion for review rejected by Special Judge—Order whether 
appealable . .., oo aes . waa . 


AppeaL—Decision in one appeal affecting another—Whether leave to appeal to 
Privy Council should. be granted ae os ose 


AppraL—Dismissal—Execution of decree—Procedure see 
Ap#EaL—Leave to appeal to Privy Council—Variation of decree—Meaning 


AprzaL—Redemption of usufructuary mortgage—Appeal by mortgagee—Court 
‘fee payable—Valuation—Meaning < ‘ ere aoe 


ApreaL—Special Judge receiving written statement by creditor at a late stage— 
Order not appealable ... vas sf ose 
Apreat—Suit for redemption decreed—Defendant claiming further sum— 
Payment of court-fee in appeal—Question of oes aes a 
APPORTIONMENT—Objection to award before Acquisition Officer—Reference to 
District. Judge—Suit for apportionment—whether maintainable ... ote 
i i i y iries 
ARBITRATION—Arbitrator given wide power to hold open or confidential enquiri 
and decide accordingly Minors objecting to award—Plea of non-receipt of 
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notice of proceeding and non-representation of interest—Award not open 
to challenge.} Where the matter was referred to arbitration and the terms of 
reference were very wide and the arbitrator had authority under them to hold 
enquiries, either open or confidential, and decide the case accordingly, 
held that under € circumstances the objection of the minors that the 


those grounds. ~ 
Debi Das v. Keshay Deo, I. L.R. £1946] Al. ... 
ARBITRATION—No valid reference—Award ‘a nullity oe 


Arms Acr (XI oF 1878), SECTIONS 18(a), 19(fJ}—U. Py Arms Rulvs and Orders, rule 
175—License granted by District Magistrate—Whether Sub-Divisional Magistrate 
has power to cancel’ or suspend. The words “Magistrate of a district?’ 
explained—Criminal Protedure Code, section 3(2).] Where the license is 
granted by a District Magistrate, the City Magistrate exercising the powers 
of a Sub-Divisional Magistrate has no Power to cancel ox suspend it. 


The expression “magistrate of a district” in section 18(a) of the Arms 
Act means District Magistrate. 


Emperor v. Nawab Ali, I. L. R. (1946] All. ... & 


ASSIGNMENT—Past Profits assigned to a co-sharer—Suit under section 230 of the 
U. P. Tenancy Act—Whether entertainable ... 


ATTACHMENT—When becomes effective in case of immovable Property ... te 


Awarn—Arbitrator given power to hold open or confidential enquities—Effect— 
Whether award open to challenge ... 


Awarp—No valid reference—Effect ... ae wee tee aes 


AwarD—Objection before Acquisition Officer Réference to District Judge— 
Suit for apportionment, whether maintainable eee ae ry 


AwaRp—Partition—Charge for maintenance--Sale of roperty charged-—Notice of 

‘arge and circumstances of family—Charge and. subsisting burden—-Family 

debts. and maintenance—Precedence—Rule of Hindu Jaw—Family arrange- 
ment—Third party beneficiarys’ right to sue tue 


Bond—Construction of—Limitation to sue aut we 


Cause oF acrion—Suit under section 9 of the Specific Relief Act—Whether cause of 
action the same as under sections 180 and 188 of the U. P. Tenancy Act 


CuaRcE—Maintenance—Sale of property charged—Notice of charge ‘and circurns- 
tantes of family—Charge a subsisting bu: len—Family debts and maintenance 
—Precedence—Rule of Hindu law—Family arrangement—Third party 
benficiary’s right to sue mer . . 


Civ. PRocEDURE Cope, SECTION 11—Redemption—Application dismissed for 
failure to deposit money—Second application whether maintainable fey 
Crvm Procepure Conk, secrion 1—Res judicata—Position of co-defendants 
inter se.] It is true that a finding between a plaintiff and a defendant 
need not always be binding and operate as res judicata between co-defendants 
but, where, in a suit filed by the plaintiff the question of the validity of a 
first will arose not only between the plaintiff and the defendant mutwalli, 
but it was a point on which all the defendants, who. were the beneficiaries 
were interested, and they all took up attitudes which were considered most 
beneficial-to them, held that the decision was, more or less, like a decision 

in a partition suit, j : 
Muhammad Hasan v. Mehdi Hasan, I. L, R. {1946} All. ” 


Civi, Procepure Cope, sEcTIONs 63 73, ORDER XXI, RULE 72(2)—-Two decrees 
against same judgment-debtor—Execution—Set off by one decree-holder— 
Rateable distrib i 





oe sar ose oe 


Munsif, atid on the other decree in the court of the Additional Civil Judge. 
V attached a house in execution of his decree on the 9th February, 1942, and 
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April, 1942, B got the-same property attached in execution of his decree and 
eventually purchased it on the 17th December, 1942, for Rs.1,400. B applied 
to the Additional Civil Judge to request the Munsif to direct V to deposit 
the sum of Rs.1,200 for which the property had been sold to him, in his 
court, so that it might be rateably distributed between them. The provisions 
of the Civil Procedure Code, applicable to such an application are contained 
in sections 63 and 73, and rule 72(2) of order XXI. On consideration of these 
provisions the Additional ivil Judge allowed B’s application. Heid by the 
High Court in revision, that it was rightly allowed and theft it was primarily 
for the execution courts to deal with a matter of this kind and that their 
jurisdiction was in no way excluded by the provisioif"in section 73(2) of the 
Civil Procedure Code under which an aggrieved party can agitate the claim in 
a regular suit. + 


Vishnu Ram v. Bank of Bihar, I. L. R. [1946] All. ba . 346 


Civic Procepure Cope, SECTION 64, ORDER XXI, RULES 54, 84, 94~Agriculturisis’ 
Relief Act (Locai Act XXVII of 1934), sections 8, 5, 30—Exccution of decree-— 
Sale of property Amendment of original decree—Sale whether null and 
void—Attachment of immovable property—When becomes effective} The 
result of an amendment of a decree under section 5 of the Agricul:ursts’ 
Relief Act as also under the corresponding section of the Debt Redemption 
‘Act is that there is a new decree in the suit which takes the place cf ihe 
original decree. Also, where a sale in execution of a decree has not been 
confirmed, it may be set aside on the application of the judgment debtor who 
seeks the benefits of the Agriculturists’ Rellef Act, but in a case where an 
auction sale has taken place and the sale has been confirmed, the auction 
purchaser cannot be deprived of the rights which have vested in him® So an 
order amending a decree sand allowing payment by instalments made under 
sections 5 and 30 of the Agriculturists’ Relief Act does not have the effect 
of rendering null and void a sale afready completed in execution of ine 
original decree. 


A purchaser in whose name a sale certificate has been issued cannot be 
deprived of his right to maintain a suit for obtaining possession of 
. the property purchased by him even though the order passed by the Sales 
Officer is irregular. 


An attachment is not. made within the meaning of section 64 of the 
Code of Civil Procedure Sy the mere making of an order for attachment. 
‘And in virtue of sub-rules (1) and (2) of rule 54 of order XXL of the Civil 
Procedure Code an attachment cannot be said to have been made unless 
and until the provisions of beth sub-rules have been complied with. ‘The 
provision contained in sub-rule 3 of rule 54 is not only inconststen’. with 
the provisions of sub-rule (2) but is also repugnant to section 64 by providing 
that an attachment is to be effective before it has actually been marie, 
whereas section 64 provides for certain results to accrue only whcre the 
attachment has actually been made. s 


Per Braunp, J.: A purchaser for value nevertheless takes his transfer 
in good faith because the circumstance that before the attachment has 
been proclaimed he is aware that an order for attachment has been tmadc. 


Pokhpal Singh v. Kanhaiya Lal, I. L. R. [1946] All... ws 788 
rv, Procepurs Cops, sfcrion 66—Interpretation ace as we 89 


Crviz PRocepuRE Cong, SECTION 92—Public and religious trust—Scheme settled 
for admirtistration—Whether seperate suit to vary the scheme maintainable.) 
It would be an intolerable sponte if it were open to one court in 
effect to set aside or vary a scheme settled by another court under section 
92 of the Civil Procedure Code otherwise than in accordance with the 

roper machin ptovided by that section. No doubt that in a proper case 
it may be possible ‘to vary a scheme, or even, possibly, to rule it out of 
existence altogether and to make a new one. But that would have to be 
done under the section under which it originally came in to existence 
and by an application made to the court that originally sanctioned the scheme. 
That being so a scheme framed under section 92 of the Civil Procedure 
Code is binding on every one including even one who may claim an hereditary 
trusteeship and may have brought 2 suit to enforce such a right before the 
settlement of the scheme. And a decree framing a scheme is a bar to 2 
suit by such a person, even though the denial of his right of suit may act 
prejudicially to his interest. 


econ 
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Crvit ProceDURE Cope, SECTION 92, ORDER XXII, RULE 9—Suit by members of 
public for rendition of accounts and recovery of money—Subséequent suit by 
tdo! and trustees for the recovery of ascertained sum—Idol whether bound by 
the acts and omissions of the plaintiffs of the first suit—-Second suit whether 
entertainable.) One D erec:ed a temple and installed an idol in it. He also 
dedicated certain property to the idol. One G along with one other member 
of the public, M, obtained the consent of the Advocate-General under 
section 92 of the Civil Procedure Code and brought a suit against the 
managing trustee J and the other trustee H. Among the reliefs claimed 
in that suit was one praying that J “be ordered to render all the accounts 
of the income of the wagf propertics . . . and be ordered to pay the 
amount that fs found due from him on taking accounts, which sum is at 
present provisionally fixed at Rs.2,500.”° f and G died during the 
pendency of the suit and no one was substituted for them. The result 
was that the suit was “continued by M alone against H alone. A decree 
was passed in that suit removing H from the post of trustee and appoint- 
ing a Board of Trust and settling a scheme for the future management of 
the trust. The relief for rendition of accounts and for the recovery of 
any sum that might be found due on the accounts being taken fell to the 
ground as no such relief had been claimed agains: H and the only person 
against whom that relief had been claimed, namely J, had died. Sub- 
sequently a suit was brought by the idol and the members of the Board 
of ‘Trust for the recovery of an ascertained sum from the assets of J 
which had come into the possession of the defendants on the death of 
J. One of the pleas raised by the defendan:s was that the suit was 
barred by.¢he provisions of order XXII, rule 9 of the Code of Civil Pro- 
cedure. Held that as tne first suit was on behalf of those members of 
the public who had an interest in the trust and not fon behalf of the idol, 
the idol can not be taken to have been a party to that suit. Held further 
that even though the object of a suit instituted in accordance with the 
provisions of section 92 of the Code of Civil Procedure is to benefit the 
trust, inasmuch as the affairs of the trust are expected to be better adminis- 
tered as a result of the decree passed in it, the suit can not be said to 
be instituted by or on behalf of the trust or the cestui que trust. 


Ramcharan Lal v. Sri Narsinghji Maharaj, I. L. R. [1946] All. oe 805 


Crvit Procepure Cope, Secrions 109, 110, ORDER XLV, RULES 3, 4—Application 
for leave to appeal to Privy Council—Decision affecting another appeal in 
which leave already granted—Case whether fit for grant of leave—Suits decided 
by separate judgments—Consolidation whether permissible—‘‘Special cases” 
whether include cases of private importance.] A first appeal in the High 
Court was connected with a second appeal. The two were, however, 
disposed of by separate judgments. In the first appeal leave to appeal to 
His Majesty in Council had already been granted to the person who pyayed 
for leave in the second appeal. Held. that because the decision of the Court 
in the second appeal not only decided the fate of that appeal, but seriously 
affected the appeal about to go before their Lordships of the Privy Council, 
the case fulfilled the requirements both of the 2nd clause of section 110 
and also of clause (c) of section 109 of the Code of Civil Procedure and was 
a fit one in which leave to appeal should be granted. 2 

Held also, that Order XLV, rule 4 of the Code of Civil Procedure permits 
consolidation if the two suits are decided by the same judgment, but not by 
separate judgments even though ‘“‘they involve substantially the same 
questions for detérmination”’. ’ 

Held further, that the ‘Special cases” in order to fall within the orbit 
of “otherwise’”” need not be only those of “‘public’’ importance, but can also 
be cases of private importance. 

Aisha Begam v. Kundanjan, I. L. R. [1946] All. act ove 221 


Civ PRocepure Cong, SECTION 110, ORDER XLV, RULE 2—Leave to appeal to 
Privy Council—The words “affirms the decision of the court immediately 
below” explained.| The word ‘‘decision” in section 110 of the Code of Civil 
Procedure means the decision of the trial court taken as a whole, and once a 
decree is varied, even though the variation may be in his favour, the applicant 
for leave to appeal to His Majesty in Council, is entitled, as of right, to 
have it. Held also, that, an appeal is a valuable right and a party is, 
unless there are insuperable barriers in the way, entitled to have the benefit 
of the mature and considered judgment of. the highest judicial tribunal 
in the reglm. 
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Civ Procepure Cong, section 1]5—Authority. appointed under section 15 
of Payment of Wages Act—Whether subordinate to High Court—Whether 
order revisable aoe Fre a eee a ie 

Civiz_ProcepurE Cope, Section 115—Order for amendment of decree passed by 
Munsif under section 8 of the Debt Redemption Act—Proceedings under the 
Encumbered Estates Act pending before the Specia] Judge—Revision to High 
Court against Munsif’s order whether competent—Power of Munsif to order 


amendment ‘ses . aa a 
Civ, ProceDuRE CopE, ORDER ], RULE 10—‘'Necessary party’’—Test of ... 


Crviz Procepure Cope, ORDER IX, RULES 8, 9, ORDER XLIII; RULE 1—Dismissal of 
suit for failure to pay coure fee—Restoration-—Appeal—Jurisdiction 


Crvm PRocepuRE Cope, ORDER XVII, RULES 2, 3—Time allowed to plaintiff to 
file documeuntary evidence—Failure to produce evidence—Plaintif, absent on 
the date fixed—-Counsel’s application for adjournment refused—Counsel stating 
no further instructiongs—Sutt dismissed for default—Whether rule 3 applies.] 
On an application by the plaintiff time was granted to him to file his docu- 
mentary evidence on the date fixed for final hearing. He failed to produce 
evidence on that date and he himself was absent. His Counsel applied for an 
adjournment, which was refused. He then stated that he had no instructions, 
The suit was dismissed for default of plaintiff. Held that the only provision in 
the Code under which the dismissal of the suit could, in+these circumstances 
take place was rule 3 of order XVII of the Code of Civil Procedure. 


Held further that the decision of the trial court was open to appeal. 
Panna Lal Marwari v. Bishen Dei, I. L. R. [1946] All. 


Civ. Procepure Cope, ORDER XXI, RULES 8, 10—- Decree—Appeal—Exccution— 
Procedure.] Held that a decree-holder. whose application in execution of his 
decree has ‘been stayed by an appellate court, can continue execution pro- 
seedings on that application after the dismissal of the judgment-deb‘or’s 
appeal. 


Pateshwari Prasad Singh v. Abdul: Karim, I. L. R. [1946] All. 


Crvit ProcepurE Cope, ORDER XXI, RULE 34, ORDER XXIII, RULE 38— 
Compromise embodied in decree—Whether decree capable of execution—Execu- 
tion proceedings—Principles of res judicata—Whether applicable.] As a 
result of the compromise in a suit these terms. were incorporated in a decree. 
“The plaintiff and defendant No. ] will execute a deed.of exchange and get 
it registered within a month. In case any of the parties fails to do so, it 
will be open to the other party to file an application for compulsory registra- 
tion of the deed of compromise or the deed of exchange: or a suit for the 
specific performance of the contract to execute and complete the deed of 
exchange with the terms mentioned above may be filed. No party wiil have 
any objection thereto.” 


Held that the contention of the judgment debtor that the deed of 
compromise could be enforced only by. means of a suit was not correct and 
the decree was capable of execution. 


The question of the framing of the decree is a matter relating to 
procedure and it is the duty of the judgment debtor as much as that 
of the decree-holder to see that a proper decree is: framed by the, cout 
and that the operative portion of the decree expresses the real intention 
of the parties. Where the judgment debtor never raises an objection, 
at the proper time to the frame of the decree and. acquices in the decree 
being passed in the manner in which it was passed and he takes benefit 
thereunder, in these circumstances and when he has lain asleep upon his 
rights. for a number of years, at his invitation the transaction cannot be 
tipped open. : 

Before making the compromise a rule of the court, the court should 
ascertain with precision the terms of the compromise and state in the 
operative portion of the decree the rights of the parties with such cle1- 
ness as may leave no room for doubt with regard to the exact sccpe 
of those rights. Certainty is of the essence of-a decree and upon a perusal 
thereof it should appear whether. it is merely declaratory or is directury 


and executable. 


It_is not correct to say that the principle of res judicata appiies to 
execution proceedings only in cases whether some money has been realised or 
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Nor could it-be said that the mere fact, that an order adverse 
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that order, was sufficient to attract the applicability of the principles of res 
judicata. 5 : 


The correct proposition of law is, that if the court has Passed an order 
which is for the benefit of tHe decree-holder and to the detriment of the 
judgment debtor, and which would not have been passed if a certain pont 

‘ad been raised by the judgment debtor, the hearing of such a point would’ 
be barred by ‘the principle of res judicata. 


Nizam Uddin v. Ikramul Haq, 1. 1. R. [1946] All. ae se 843 


Civit.-Procepure Cope, oRDER XLI, RULE 22—Cross-objection—When can be 
urged against co-respondent—Period of limitation for filing it—Extension 


It is true that sub-rule (8) to order XLI, rule 22 of the Civil Procedure 
Code, now requires that notice of the cross-objection should : be given to 
“the party who May be effected by such objection”’, while section 561 
of the Code of 1882 required only noice to “the appellant’. But that 
alteration was necessary as there was no provision in the Code of 1882 for 


intended that in every case a respondent should have an extended period 
of limitation for filing a cross-objection against a co-respéndent which was 
in essence an appeal against him and had nothing to do with the appel- 
fant. It sometimes happens. that a party may content himself with what 
he has got, even if the court did not give him what he wanted, rather than 
«take the trouble and incur the expense of going up to the court of appeal. 
But where he is dragged there by the other side, the legislature has given 
him an extended period within which to file a cross-objection. The failure 
to give this right might at times cause great injustice as the appellate court 
might be precluded Fron adjusting the equities fully between the appellant 
and the respondent. There is no sufficient reason, however, why a respondent 
should be given a second chance to file an independent appeal by way of cross- 
objection against another res ondent when at the time the decree was’ passed 
both Tespondents were satisfied with the decree and did not file an appeal 
against it, so that it had become final so far as they were concerned. 
Muhammad Hasan v. Muhammad Hamid Hasan, I. L. R. [1946] Al. $17 


Compantes Acr (VIL or 1918), section 89—Money borrowed by the Managing 
Agent of the Company—Whether Company was liable for it.) Where ali 
the indications in the case were that the loan was made to J personally. 
and on. his personal security, there being very good: reasons why P should 
not lend the money to the Company, of which J was the Managing Agent, 
held that the Com any was not liable and the mere fact that the Company 
benefited was not By itself sufficient to bind the Company. 


Held. further, that before the Company could be held liable, it must 
be found not only that money came into their hands but that it was in 
effect put into their hands by the plaintiff through the Managing Agents, 
it being understood by both parties when the Promissory note was executed 
that the Company’ would be liable for repayment. 


Held also, that though in the present case it was not disputed that } 
signed as manager of the joint family, and though the Managing member 


which shall be binding on the family as a whole, there was no justification 
for extending the rinciple to a company, for which there is a special pro- 
vision in section 89 of the Indian Companies Act. 


The general Principle to be followed in cases of negotiable instruments 
Was that the name of a Person or firm to be charged upon a negotiable 
document should be clearly stated on the face or on the back of the 
document, so that the responsibility is made Plain and can be instantly 
recognized as the document passes from hand to hand. It is not sufficient 
that the name of the Principal should be in some way disclosed, it must 
be disclosed in such a way that on any fair interpretation of the instrument 
his name is the real name of the person liable on the bill. 
Suraj Bahu v. Messrs Jaitly & Co., LR. [1946] All... v 361 
Companies Act tit OF 1915), SECTIONS 109, 114—-Registration Act section. 17— 
Equitabie mortgage in favour of a Bank—Sub-mortgage by the Bank—Non- 
registration—Effect of—Security whether void §f not properly registered with 
e 
. 
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the Registrar of Joint Stock Comparties—Debt—Whether an actionable claim — 
Whether could be transferred independently’ of the security—Transfer of 
Property Act (IV of 1882). section 130.] On the 3rd of December, 1936, the 
Benaies Bank in course of its business took a mortgage by deposit of title 
deeds from a certain gentleman named H, the principal mortgagor. On the 
24th of April, 1939, the Benares Bank being itself in need of money borrowed 
a sum of Rs.40,000 from the Bihar Bank and executed a promissory note. 
‘At the same time as a security for the payment of this sum of Rs.40,000 by the 
Beuares Bank to the Rihar Bank, the former’ executed in favour of the 
latter a document which was described as a deed of assignment. This 
instrument of the 24th of April, 1939, constituted a sub-mortgage against 
the properties comprised in and charged by the principal mortgage. On 
Ist of March, 1940, a compulsory winding up order was made against . 
the Benares Bank. The Bihar Bank instituted a suit for sale along 
with some other reliefs impleading the official liquidators of the Benares 
Bank, who contested the suit on two main grounds. 


(1) That .the plaintiff had no right or locus standi to sue on the 
basis of the equitable mortgage inasmuch as the Sub-mortgage had not 
been xegistered under the Indian Registration Act and that the rights’ 
under the sub-mortgage did not pass to the plaintiffs. (2) That the sub- 
mortgage had not been registered. with the Registrar, Joint Stock Companies, 
under section 109 of the Indian Companies Act and accordingly that it was 
void as a security as against the lquidators and the creditors of the Benares 
Bank. It was held that the debt was an actionable claim and could be 
transferred independently of the security and that the security of the sub- 
mortgage dated the 24th April, 1939, in favour of the Bihar Bank so far as it 
was a security over the debt was at the date of the winding up order a valid 
and subsisting security. 

Held further, where particulars of a charge, as required by section 
109 of: the Indian Companies Act have been filed within a period of twenty- 
one days, and the actual i cores takes place long after the prescribed » 
period, the charge is a valid one becguse the validity of the charge is not 
made ta depend by section 109 on thé date on which the Registrar chooses 
to make the entry in the register. 

Held also that whiie it may be a matter of grave doubt whether a 
certifate issued under section 114 of the Companies Act could ever render 
valid something that had already been declared void by section 109 of 
that same Act, yet it is not open at least in the face of that certificate to 
challenge any ob the mechanical steps of registration including the delivery 
of particulars and the payment of prescribed fee. 

Benares Bank, Ltd. v. Bank of Bihar, I. L. R. [1946] All. .. +867 


Companies AcT (VII oF 1913) AS AMENDED BY THE AMENDING AcT oF 1936, SECTION 
235—Company in Iiquidation—Misfeasance proceedings against former directors 
and officers—-Period of limitation.] Held that notwithstanding the amendment 
of section 235 of the Indian Companies Act, 1918, affected in 1936 the official 
liquidators of a bank are entitled to have the conduct of any promoter, 
director, manager or officer of the Bank examined under that section and to 
claim compensation for the wrongful act of any such person discovered and 
proved as a result of such enquiry notwithstanding that a cause of action on 
that act would in a suit by the company itself have been barred by the law of 
Imitation in force prior to the coming into operation of the amendment 
provided nevertheless that the express provisions as to limitation of the 
amended section -235(1) of the Indian Companies Act, 1913, are themselves 
observed. 


Held further that their general propositions which are supported by 
too great a weight of authority are these. The first is that the whole of 
the process prescribed by sectiqn 235 of the Companies Act is to be 
followed by a liquidator in respect of the investigation of misfeasance_ in 
a winding up is itself a matter of procedure’. Secondly, that a law of 
limitation fixing a period within which a particular remedy is enforced, 
if at all, by a suit is itself a matter of ‘‘procedure”, and, thirdly, that the 
general principle that statutes are not to be held to act retrospectively 
unless an express intention to that effect is manifested applies only where 
the matter in question is one affecting an existing right in the sense of 
a substantive right and not where it affects a mere matter of procedure 
only. 


Official Liquidators of the Benares Bank Ltd. v. Sri Prakasha, 1. L. R. 
(1946] All... - oe oe En o we 
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ComPENSATION—Objection. against award before Acquisition officer—Reference to 
District Judge Sumrtsarily rejected—Suit for apportionment, ‘whether main- 
tainable oe aren 4e0 ae we se 

ComPpRoMIsE—Embodied in -decree—Dectee whether executable aoe 


Computsory Acquistrion—Land—Compensation—-Market value "According to 
the use to which the land was put’’—Potential use to be dis! and 
Acquisition Act (I of 1894) (as amended by the United Provinces Town 
Improvement Act (U. P. Act VIII of 1919) section 23, sub-sections 1, 3(a),] 

* The view in Seerei of State for India v. Makhan Das, 1. L. R. 50 All. 470, 
that under section 23 of the Land Acquisition Act, 1894, as amended by the 
United Provinces Town Improvement Act, 1919, the market value of land com- 
pulsorily acquired may be nil where, at the date of its acquisition, such land is 
not being put to any use producing a profit to the owner, cannot be supported. 
On the true construction of section 23 a plot of land used, e.g., by fs owner 
as a garden at the relevant date, or a plot of agricultural land lying fallow at 
such date, must be valued as a garden or agricultural land respectively. The 
effect of section 23, sub-section 3(a), of the Act of 1894, as amended, is that 

“the possibility of the garden or agricultural plot being used, e.g,, for builting 
urposes in the future must be disregarded; only the present use of ‘he 
fend can be considered for the purpose of arriving at the market.value. 


Kailash Chandra Jain v. Secretary of State, I. L. R. [1946] All. 


Contract Act, (IX oF 1872}, SECTION 73—Interest—Whether can be claimed as 
damages for breach of contract.) There is no authority for the proposition 
that interest cannot be claimed by way of damages for breach of a contract 
under section 73 of the Contract Act. 


Digbijat Nath v. Tirbeni Nath Tewari, I. L. R. [1946] All. aes 


Conrract-—Agteement in printed form—Variation of terms—Releyant corres. 
pondence and ora) evidence whether admissible in evidence... tes 


Contract—Agreement to sell by Hindu, father—Suit for specific. formance 
decreed—Son’s suit for declaration thaf the decree was null and as against 
him—Adequacy of price how far material.) Even though the. oomsideration 
was devoted .to the payment of just debts, it is not open to a Hind father to 
sacrifice family property for an inadequate consideration. This being so, he 
has no right to enter into an improvident transaction and any decree passed on 
the basis of an agreement. of sale which was such and was entered into by him 
is not binding upon his sons. 

Kailash Nath v. Tulshi Ram, I. L. R. [1946] All. 

Contract—Breach of—Whether interest can be claimed as damages ... 


Contract—Sale of property—Money left with vendee to pay off previous creditors— 
Statement in deed that there were no other encumbrances—Security bond 
executed by vendee to indemnify vendor—Vendee ot discharging ‘encum- 
brances—Suit for damages for breach of contract—Piea of minorily—Fraud 
and misrepresentation also alleged by vendee—Contract whether: -yoidable— 
Evidence—Entries in birth register—Value—Evidence Act, (I of 1872), sections 
Il, 32 (5), 38—Deed of adoplion—Mention of age of adopted soh--Admissibi- 

ib Weight—Plaint filed in a previous case—Whether admissible in a 

subsequent suit—Certificale of guardianship—Admissibility—Documenit— 

Admission of genuineness—Effect—Guardians and Wards Act (XVII of 1890), 

sections 40, 41, 48-—-Court declaring the minor to have attained majority— 

Ord-y whether final and not liable to be contested by suit or otherwise 

incontescable.} On the 18th September, 1925, the plaintiff's husband sold 

half of a village called A to the defendant for Rs.35,000.. On the Ist 

December, 1925, three documen‘s were executed, one was a sale deed by the 

defendant to the plaintiff for Rs.25,000, returning the villagé previously 

purchased, and other a sale deed by the plaintiff to the defendant for Rs.28,000 
of shares in another village P, and a third security bond executed’ by the 
defendant in favour of the plaintiff. Under the sale deed executed by the 
plaintiff in favour of the defendant Rs.8,200 were acknowledged té ave been 
previously received, and Rs.19,800 were left in the hands of - the: #efendanis 

to be paid in equal amounts to two previous creditors. 'Fikeré was a 

statement th the deed that there was no prior encumbrances. #Wtider the 













security bend executed by the defendant, he agreed to indemnify:the. plaintiff, 
if hé did’ not carry out his part of the contract. The rubkar o€ the lower 
court indicated that mutation of names was effected in favour of .the defendant 


in respect of village P. He, however, did not discharge the prior eacumbrances 
» and the plaintiff brousht a suit for damages for breach of contract. The 
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daim-was resisted on the ground, first, that the defendant was a minor on 
thé Ist December, 1925 and therefore was not bound by the contract made 
hy the plaintiff. Secondly, that the contract had been obtained by fraud 
and misrepresentation and was voidable at the option of the defendant. His 
case rested entirely on the documentary evidence which consisted of (1) an 
entry in birth register of the year 1906, (2) the deed of adoption, dated the 
8th July, 1907, (3) a plaint filed by certain collaterals to set aside the deed 
of adoption and (4, a plaint filed by the defendant through his certificated 
guardian for setting aside an alienation. The entry in the birth register of 
1906 showed that a boy was born to one Jwala, resident of village P, who was 
a Hindu, on the 4th February, 1906. The name of the informer was L. No 
evidence was produced to connect Jwala with the father of the defendant whose 
minority was in question; nor could there be a certainty that there was only 
one person of the name of Jwala in the village P. ‘The full name of the 
defendant’s father was Sardar Jwala Singh. Held that a mere entry of this 
kind, assuming that the record was a genuine one, would fail to eéstablish 
the identity of the defendant’s father; much less would it be any pioof that 
it referred to the birth of the defendant and to any younger brother of him. 


In the deed of adoption executed by the defendant's adoptive mother R, 
. she referred to the fact of having adopted the boy and that he would be the 
owner of the entire property of her husband like his begotton son. She also 
stated that ‘she had performed the adoption ceremonies according to the 
custom prevailing in her husband’s family, and further stated that the 
defendant aforesaid was about 14 years old. The lady was dead and could 
not be called in evidence. The condition required in the opening portion of 
section 32 of the Evidence Act, which alone is relied upon for purposes of 
admissibility is therefore fulfilled: It was argued on behalf of defendant 
respondent that this document falls within sub-section 5 of section 82, and 
that the statement, inasmuch as it relates to the existence of relationship by 
blood and adoption made by a person having a special means of knowled 
and at a time when no question in dispute had arisen, was admissible in 
evidence. It was urged on behalf of the'plaintiff appellant, however, that the 
statement as to the date oP-adoption made by the adoptive mother would 
undoubtedly come under sub-section 5, because it would be the commence- 
ment of relationship by adoption with her but her statement that the boy 
had ‘been previously born on a particular date is no part of any stacement 
as. regards the commencement of her relationship with him, and is therefore 
not admissible. Held that an adoptive mother who sees the body at the time 
of the adoption, and who would in all probability have made enquiries about 
him, is a person who must be deemed to have special means of knowl 
within the meaning of section 32(5) of the Evidence Act and the statement 
made by her as regards the age of the boy, although it would not show her 
own relationship with him was equally admissible. 


Held also that the question of age falls within sub-section (5) of section 


82 of the Evidence Act because it indicates the commencement of relationship. 
When a person says that his relation was born on such and such a date, he 
by implication states that his relationship with the person came into existence 
on that date. In this view of the matter a statement as xepaice age would 
be tantamount to a statement as to the existence of relationship. 


Held further that if a statement does not fail within section 32 of the 
Evidence Act, it could not be admissible under section II of that Act. ‘There 
is a difference between the existence of a fact and 4 statement as to its existence. 
Section 11 makes the existence of facts admissible and not statements as to 
such existence, unless of course the facts of making that sfatement is itself 
a matter in issue. 


Where. there was no evidence to show that any of the persons who 
signed a plaint in an earlier case was dead or he could not be found or that he 
had become incapable of giving evidence or that his evidence could not be 
procured, there was no foundation for the admission of the previous statement 
im the plaint under section 32 of the Evidence Act, and in the absence of 
such evidence the plaint was not admissible in evidence at all. Furthermore 
the mere fact that the signatories claimed to be collaterals and some of them 
were residents of the same village would not by itself necessarily imply that 
they had special means of knowledge as to the birth of the defendant. 

“Where the defendant produces the original certificate of guardianship 
granted to his certificated guardian by the District Judge but not ‘the applica. 
tion ‘which was filed by the guardian, held that the document is’ wholly 
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When a party admits the genuineness of ‘a document he is beund by his 
admission and cannot be allowed in appeal to go back upon it. But the 
queton as regards the admissibility of the document will stili be open to him 

there has been no contrary admission in express language and nowhere 
waiver. In the case of a trial by Jury the omission to waive an objection 
as to the admissibility of a document may not be allowed to be taken at a 
later stage because it would necessitate a retrial. But the position in the 
case of a trial by a. Judge is quite different. An appellate court which has 
the duty to weigh the evidence on both sides afresh and for its own satisfaction, 
is not bound to act upon inadmissible evidence merely because no objection 
to its admissibility was taken in express terms in the lower court. It is its 
duty to ignore such a document if it is satisfied that it is not legally 
admissible. And when weighing the evidence it must reject what it considers 
, tO be legally inadmissible. 

It is not correct to say that when the court declares the minor to have 
attained majority on a certain date, the order is final under section 48 
of the Guardians and Wards Act and is not Ifable to be contested by suit or 
otherwise. That section applies to a casé where an order has been made 
under the Act. The Act contains no provision for the District Judge 
making an order declaring that the minor Nas attained majority. This being 

* so it is open to the defendant to shbw that he had not attained the age of 
majority on a certain. date in spite of the orders passed by the Senior 
Subordinate Judge. 

Where it was a part of the terms of a sale deed that in case of any 
encumbrance being discovered the executant would be liable for it and there 
was no covenant that the whole transaction would be voidable, the defendant 
at most is entitled to throw the responsibility for the discharge of those 
extra encumbrances on the plaintiff and cannot repudiate the whole transac- 


tion. 
Naima Khatun v. Basant Singh, I. L..R. [1946] All. ... v.20 


Conression—Retraction—Value.] In a case where confession is retracted but 
there is no room or any doubt as to the genuineness of the confession arising 
from the procedure followed or fromf its contents, the antecedent circumstances 
may be of material assistance in determining whether the confession should be 
believed. They may afford substantial support for the belief that it is true, 
or on the other hand they may be of such a nature as to suggest a doubt. 
When a few weeks before her murder a woman writes to the authorities that 
her life is in danger from a certain person, giving reason for this appre- 
hension, and when upon a ice inguiry her fears are reported to be 
well-founded, and when shortly after her murder that person is arrested 
and makes a clear and unequivocal confession, almost boasting of his crime, 
it is not unreasonable to conclude that that confession is probably true. 

It is not correct to say that a confession must be accepted as a whole. 
AH that can be said is that a confession must be accepted in its entirety 
so far as it ‘affects the person making it. That is to say, anything which 
he puts forward in his confession by way of mitigation must be accepted, 
however, improbable it may appear. 

Emperor v, Manohar, I. L. R. [1946] All. ... aoe « lit 
Co-sHARER—Assignment of past profits—Whether suit lies under section 230 of the 
U. P. Tenancy Act... oes oe ro aoe a 585 
Courr Fees Acr (VII or 1870), section 6(8), PRoviso—Dismissal under—Applica- 

tion to set aside—Whether maintainable—Order passed on such application— 
Whether appealable—Civil Procedure Code, order IX rules 8, 9—Order XLU, 
rule 1.] The order of dismissal mentioned in order. IX. rule 9 of the Civil 
Procedure Code is an order which is passed on account of the failures of 
the plaintiff to appear when the suit is called on for hearing while the 
dismissal mentioned in the proviso to section 6(8) of the Court Fees 
Act brought about by the failure of the plaintiff to make good deficiency in 
court fees for the payment of which the court has permitted him to furnish. 
security and the two dismissals cannot be treated as identical. 


Furthermore, a plaintiff who is not prepared to make good the deficiency 
in court fee, which he has been ordered to pay and for which he has beer 
allowed to furnish security, can not be allowed to nullify the proviso to 
section 6(3) of the Court Fees Act by failing to appear. That being so 
where the dismissal takes place under the above proviso, there is no right to 
apply under order IX rule 9 of the Code of Civil Procedure and consequently 
an order passed on an application for setting aside the dismissal of the suit is 
not appealable under order XLIII rule 1 of the Civil Procedure Code. 

Mohammad Anwarul Ahsan v. Naznin Begam, 1. L. R. [1946] AN. 725 
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Court Fees Acr (VII oF 1870), SECTION 7, CLAUSE (ix)—Suit for redemption decreed 
—Defendant filing appeal claiming further sum—Court fez paid ad valorem on 
that sum. whether sufficient.} The appellant was the defendant in a suit 
for redemption. The court. fee paid was on the sum secured by the mortgage, 
namely Rs.2,000. The result of the suit was a decree in favour of the 
panne for redemption on payment by him of a sum of Rs.1,946-5-6. 
© pendente lite interest or costs were allowed. The defendant, therefore, 
filed an appeal claiming a further sum of Rs.500. He paid his court fee 
ad valorem on this sum. The Inspector of Stamps examined the record and 
reported to the court that the fee should have been on the sum of Rs.2,000, 
that is the sum secured by the original mortgage. It was argued on behalf 
of the appellant that this was a mis.ake. Held that though the situation was 
unsatisfactory, the report of the Inspector was right and the court fees paid on 
the memorandum of appeal were deficient. ; 
Kishen Lal v. Preduman Kishen Singh, I. L. R. [1946] All. .. 339 
Court Fees Acr (VII oF 1870), section 7 (IX), SCHEDULE I, ARTICLE 2(b)—Redemp- 
tion of usufructuary mortgage—Appeal by mortgagee—Valuation of appeal— 
Payment of court-fee-—-Method—Agricukturists’ Relief Act, sections 12, 23.] 
The effect of ariicle 2(6) of the Court Fees Act, ie70, is that the 
legislature has provided a special provision to deal with appeals under 
section 23 of the U. P. Agriculturists’ Relief Act and the test to be applied 
is the ‘‘subject-matter in dispute’ in the appeal. Accordingly it is on 
that sum that the court-fee should be paid by the mortgagee in the 
appeal and not on the full amount of the principal sum received by him. 
When a thing is to be valued, that means that a certain value has to be 
put on it and by no stretch of imagination can it be said that, when 
a man asserts that a minimum of so much is due to him but that any 
amount. more may ultimately turn out to be his, that is a valuation at all. 


Basant Lal v. Lalta Prasad, I. L. R. (1946) All. vee ve 409 


Court Fees Acr (VII or 1870), SCHEDULE IT, ARTICLE 17(vi)—Relief for the appoint- 
ment of recetver—Court fee payable.] Where the relief in a suit was for the 
appointment of a receiver to take charge of moveable and immoveable 
property. held that as the value of the appointment of a receiver would not 

estimable, a fixed court-fee should be paid under the. provisions. of 
Article 17(vi). of Schedule Il to the Court Fees Act. . : . 


Chiranjive Lal v. Mithona Devi, I. L. R. [1946] All. ... ve 455 


CRIMINAL PROCEDURE CODE, SECTIONS 28, 207, 254, 347—Cross cases—Case under 
section 307 committed to court of sessions—Other case though triable by 
Magistrate also committed to that court—Propriety of—Case triable by Magis- 
trate and for which he couid give adequate punishment—Commiiment whether 
“ legal.) There were cross cases and in one case a charge was framed under 
section 307 of the Indian Penal Code, and, therefore, the case had to 
be committed for trial to the sessions court. In the cross cases all offences 
were triable by the Magistrate but nonetheless he committed’ the accused 
for trial to the sessions court on the ground that as he had commited the 
cross case to the sessions court, the interest of justice demanded that’ the 
other case should also be committed to the said court. Held that this is not 
competent to a Magistrate to commit a case which it is within his juris 
diction to try unless he is of opinion that the accused, if guilty, can not. 
be adequately punished by him and therefore the commitment of the 
latter case was illegal. 


Held further that in case triable exclusively by the court of session 

a Magistrate has no option. In cases which are not so exclusively triable 
he may, in suitable cases, start his proceedings under chapter XVIII of the 
Criminal Procedure Code or he may and more usually will start his proceed- 
ings under chapter XXI. A Magistrate would not be jussified in starting 
proceedings in a simple case of riot or indeed, most of the offences punish- 
able with a sentence of three years’ rigorous imprisonment other than 
under chapter XXI. Having done so, he will be bound by the provisions 
of section 254 of the Code of Criminal Procedure and it will be his duty to 
frame a charge and to dispose of the case himself except in the circumstances 
that he is of opinion as provided by section 254 that he will not be competent 
to inflict an adequate sentence. Section 347 of the Code of Criminal Procedure 
does not introduce any new aspect but only keeps open for the Magistrate 
a loophole in those cases in which he comes to a realization of the necessity 
of commitment at a later stage of the case. Neither econ 207 ne hesaraiy 
iving a Magistrate an absolute discretion in the i. 

347 sh ald be read as giving a Magisitate an oose around or other: there the 
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to him that the case is one which ought to be tried by a court of session 
(section 347). 

Emperor y. Subedar Singh, I. L. R. £1946] All. ¥ we 520 


CRIMINAL PROCEDURE Cope, sections 106, 107, 108, 109, 110, 112 to 119—Surety— 
Liability whether co-extensive or Separate and independent of the person 
bound over.] Held by the Full Bench (Braund J. dissenting) that the provi- 
Sions contained in the Criminal Procedure Code, do show that the sureies, 
by their bond, guarantee that the person bound over will keep the peace or 
be of good behaviour and, in the event of his failure to do so they will pay 
the penalty stipulated for by them. In other words, the surety undertakes a 
contractual Uability not for the payment of the amount of bond executed 
by the person bound over, but for the performance of the promise by bm 
to keep the place or to be of good behaviour and stipulates himself to pay 
a determinate amount on the breach of that promise. 

Per Brauno, J.:2-A person who pursuant to section 107(1) of the Criminal 
Procedure Code stands as surety for a bond for keeping the peace entered 
into under that section by a person who has been required thereunder to 
execue a bond for keeping the peace can not, as such surety as aforesaid, be 
called ‘upon to do more than guarantee the payment by such last meniloned 
poner of the amount to which he is engaged by way of forfeit under his said 

md and in the case of joint sureties such sureties can not jointly be called 
upon to any greater extent than aforesaid. 


Emperor v. Narain Sahai, I. L. R. {1946} All. .., : - 801 


Casonat PRocEpurs Cove, sEcTIONS 284, 285—Criminal trial--Absence of one 
of the assessors on a certain day . . —Effect.) The jud it of the trial 
court did not show whai prevented one of the assessors from attending the 
court on a certain day, and whether the judge considered that his absence 
was due to sufficient cause within the meaning of the law. All that the order 
sheet showed was that he was not Present. It also did not show that the 
judge took any steps which were practicable “‘to enforce the attendance” of 
the absent assessor. Held that this was a material irregularity which vitiated 
the nial of the accused. 
Emperor v. Baddan, I. L. R. £1946] Ail. ae 129 


Crmaina PRocEDURE CopE, SECTION 476—Notice under—Desirability of—The 
words “‘expedient in the interest of justice” explained. }- Although the plain 
terms of section 476 of the Code of Criminal Procedure do not. insist upon 
notice, nevertheless it is highly desirable that such notice should be given 
but with reception of the additional evidence it becomes imperative upon 
the court to give Proper notice. 

Before a court can start the Machinery contemplated by this Pprovi- 
sion of law against a private individual he’ must be clearly told that his 
prosecution is in the interest of justice. Till this condition is fukilled 
there can be no foundation for a proceeding of this character. 

Liagat Husain v, Vinay Prakash, I. L. R. [1946] All... we 62 


CRIMINAL PROCEDURE CobE, SECTION 488) ‘8)— Maint snance—Jurisdiction of courts 
~The word “reside” explained.] The word-“‘reside” in section 488(8) of the 
Code of Criminal Procedure means to live or to have a dwelling or an abode 
and is not equivalent to something in the nature of having a domicile in 
@ particular Place or having a place as the place of origin or the place where 
the family used to live 

Emperor v. Rifagat-ullah Khan, I. L. R. (1946] All. ... we | 879 

CRIMINAL PROCEDURE Cope, SECTIONS 499, 514-Surety bond—-Whether invalid 
without signature of accused person.} The contract of a surety and the 
contract of a person released on bail are independent of each other. The 
Surety promises to pay a certain sum of money if the person accused docs 
not appear at some time and place as required by law. If that person does 
not appear the money is forfeited. There can be no question of the surcty 
waking efforts to secure the attendance of the person accused or his being 
badly treated by that person or of his having made all the necessary efforts 
which he could make. “His is a simple contract. All he undertakes is to pay 
a certain sum of money if a certain event does not occur, and if that event 
does not occur he must pay. This being so a surety bond would be valid 
even though the pérson accused does not himself sign the bond. 

Emperor v. Abdul Aziz, I. L. R. £1946] All. .., me w+ 238 

Caoss-oBjecTion—When can be urged against Co-respondent—Question of Itmita- 317 
tion one on SS een we on wea wee 
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Cross CasEs—-Commitment of one case—Whether ano:her case be committed on 


that ground eee see 7 aoe ve 520 
Custom—Right of pre-emption existing in some villages of a mahal—Whether it can 

be extended to other villages of that mahal ... fa vee «536 
Cusrom—Transfer of tenant’s house in village—Presumptions ae we 246 
Cypres—doctrine of Whether applicable to waqt us se we BIB 
Dantaces— Application for insolvency made maliciously and without reasonable 

and probable cause—Suit for damages whether maintainable a 4D 


Damaces——Whether interest can be so claimed ... 56 


Dest REDEMPTION Act (Locat Acr XIII oF 1940), SECTION 2(9)—The word 
“iability”’ explained—Mortgagor when entitled to claim benefits under the 
Act.] A mortgage was made many years back by the appellant. A portion 
of the property covered by that mortgage was subsequertly transferred 
by sim under two usufructuary mortgages to two persons. Another 
portion went, under an auction sale, to 2 third ‘individual. Under none 
of these transactions, the money payable to the first. mortzagce was left 
in the hands of the transferees and the whole of the property had_ not 
passed out of the hands of the mortgagor. Held that what had been 
transferred was not ‘‘the liability’” or the whole of the property but only - 
a portion of the property and if a portion of the property was still with 
him, the judgment-debtor was not, even after expiry of six years from 
the date of the mortgage or the date of promise, if any, absolved from. 
the obligation td pay the debt and could not, therefore, be deprived of the 
benefits of the Debt Redemption Act. 


Obiter:—Held further, that the expression ‘‘the Viability’? must mean 
the whole of the liability and not merely a portion of it. If the legislature 
had intended that the transfer of any <poruea of the liability would deprive 
the debtor of the benefit of the Debt edemption Act it was for it to say so 


in express terms. 
Shiam Sunder Lal v. Data Ram, I. L. R. [1946] All... (189 


esr Repemrtion Act (Locat Act XIII oF 1940), SECTION 4—Creditor not entitled 

to proceed against the land, agricultural produce or person of the agriculturist 

—Declaration under section 4(3) whether effective.] There js no justification 
for interpreting the ~ language of sub-sec:ion 3 of section 4 of the 
U. P. Debt Redemption Act in a manner which would result in_ creating 
an exception not warranted by the language of the statute and it is not 
permissible for the courts to ay that the said sub-section would not apply to 
cases where it would be superfluous to make a declaration. As such it cannot 
be laid down that section 4 of the above Act will not apply to the case of a 
mortgage decree, where the personal 1emedy against the mortgagor was tume 
harred-on the date of the suit and the mortgaged properly was neither land 
nor agricultural produce. 


Karam Husain v. Mohammad Khalil, 1. L. R. £1946] All. a. 605 


Deer Revemprion Act (LOCAL Acr XIIi ‘or 1940), SECTION 4-Declaration under 

section 4—-When can not be made by a decree-hoider--The words “‘has already 

applied for execution” explained.| The expression used in proviso 3 to clause 
(8) of section 4 of the U. P. Debt Redemption Act does not say that the 
declaration becomes ineffective if there has been a revious executor, On the 
other hand, all that it jnsists upon is that the creditor should have “already 
applied for execution”. In other words whether the appicaton has fructified 
or has remained infructuous js immaterial. If something has been done to 
threaten the quiet enjoyment of the land by the agriculturist the declara- 
tion can no: be made. When a decree-holder says that he, therefore, prays 
that the property mentioned above to wit, the house property in 
Benares, may be put to sale.-. . - Thereafter a certificate for the sale of 
Mahuli Bazar Ganj be sent to the court of the Subordinate Judge of 
Mirzapur, it is obvious that he did something to threaten what the legis- 
Jature is anxious to preserve to the agriculturist, and as his application 
contained a prayer for a certificate as also a prayer for execution against 
the land in Mirzapur no further application before the court of Mirza- 
pur was necessary. The application in question must therefore for the 
purposes of the U. P. Debt Redemption Act. be treated as an applica- 
tion for execution. This being so, the declaration made by the decree- 
holder, under section 4 of the Debt Redemption Act, after such an. appli- 
cation was not an effective declaration and will not deprive the judgment- 
debtor of the benefits of the Act. 
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Dest REDEMPTION Acr (Locat AcT XIII oF 1940}, SECTIONS 4, 27—Plaintiff 
making declaration under section 4—Provisions of section 27 whether applic- 
able—Whether entitled to benefits of Agricukurists’ Relief Act ~4griculturists’ 
Relief Act (Local Act XXVII of 1934), sections 32, 34—The word “‘creditor”’ 
explained.) Held by the Full Bench that the sections of the Agriculturists’ 
Relief Act were not absolutely repealed. They were repealed only in respect 
of loans as defined in the Debt Redemption Act and did not apply to suits 
to which the Debt Redemption Act applied. This being so, in a suit 
in which the plaintiff had made a declaration under section 4 of the Debt 
Redemption Act, the defendant was entitled to claim the benefits con- 
ferred on debtors by the Agriculturists’ Relief Act. 


Held further that a person to come within the definition of a ‘‘creditor’’ 
Must advance loans in the regular course of business, but it was not necessary 
that he should advance Joans to agriculturists in the regular course of 
business provided that the particular loan in question was an advance made 
to an agriculturist. ° 


Bhagwan Das v. Radhey Lal, I. L. R. [1946] All. 


» West Repemprion Acr (Locat Acr XIII or 1940), SECTION 8—-Preliminary decree 
for sale obtained by decree-holder—Application under section 4 of the 
Encumbered Estates Act filed by the judgment-debtor—Preparation of final 
decree stayed—-Decree-holder preferring claim before Special Judge—Judg- 
ment-debtor applying to Munsif fur amendment of decree in accordance 
with section 8 of the Debt Redemption Act—Whether it was open to the 
Munsif to amend the decree—Revision agatnst Munsif’s order whether 
competent—Civil Procedure Code, section 115.] A judgment-debtor who has 

«made an Application under section 4 of the Encumbered Estates Act is not 
entitled to apply to the civil court which has passed a decree against him for 
the amendment of the decree under the provisions of section 8 of the U. P. 
Debt Redemption Act. This being so, where a Munsif passes an order for the 
amendment of the decree, his order is without jurisdiction, But as a decree 
amended under section 8 of the apove Act by him is appealable, the High 
Court should not interfere in the exe:cise of its revisional powers. 


Per VeRMA and MALik, JJ.: It 1s true that it is the practice of the 
High Court that it does not ordinarily interfere in the exercise of its 
revisional jurisdiction when another remedy is open to the petitioner 
for revision. ‘That does not, however, mean that the High Court should 
never entertain a revision when another remedy is open. 


Per VERMA, J.: The adjudication or judgment . . . which we have 
before us is not one which has given rise to a decree but that it is one 
which has given rise only tu an order. As it is not an order-from which an 
appeal is provided by the statute, no appeal lies from it. This being 
so, no question of any second appeal ultimately lying to the High Court 
can arise and the jurisdiction of the court to entertain this petition of 
revision is not then barred by the conditions laid down in section 115 of 
the Civil Procedure Code. 


Per YORKE i: The opening words of section & of the Debt Redemption 
Act evidently release such an application from the effect of anv prior legislation 
which might seem otherwise to prevent such an application being made or, 
af made, from being allowed. In the light of these words such an application 
could not be held to be barred by the provisions of section 7 of the 
Encumbered Estates Act. But in view of the provisions of section 14 of the 
Encumbered Estates Act and of sub-section 17 of section 2 of the Debt- 
Redemption Act, an amendment of a decree made under the provisions of the 
Debt-Redemption Act is really nugatory and without effect so far as the 
proceedings under the Encumbered Estates Act are concerned because once an 
application has been made under the Encumbered Estates Act. the amount 
due at the date @the application under the Encumbered Estates Act is to be 
determined by the Special Judge in accordance with the provisions of section 
14 of that Act. 


Per MALIK, J.: An adjudication under section 8 of the U. P. Debt- 


Redemption Act directing that a decree be amended can not be treated as the 
basis oF a separate and independent decree. This is made absolutely clear by 
sub-section (2) of section 8 of the Act which lays down that the amended 
decree shall bear the date of the original decree. An amended decree is still 
‘a decree, and, as such, it is appealable under section 96, Civil Procedure 
Code. If the period of limitation has not expited, then no doubt an appeal 
would lie as a matter of right and the appellant wquid also have the right to 
challenge the order of amendment. If. pd dency the period of limitation has 
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expired, the party aggrieved by the amendment can file an appeal with an 
application under section 5 of the Limitation Act which no doubt will be 
granted if his main grievance is against the amendment and is not making 
the amendment merely an excuse’ for filing an appeal which had clearly 
become time barred. Section 8, sub-section (2) of the U. P. Debt-Redemption 
Act makes it quite clear that, when a decree is amended under the provisions 
of section 8 of that Act, the iegislature did not intend that it should be 
treated as a new decree, If that were the intention it was not necessary 
for the legislature to have used the word “amend” all through that 
section. And even if it were to be conceded that an appeal could be filed 
from the amended decree, there is no reason why it should not be 
possible for the party aggrieved by the order to file a revision in the 
High Court against the order directing amendment of the decree. 


Sita Ram v. Raj Kumar Lal, I. L. R. [1946] All. sé ve 41B 


‘ Dest REDEMPTION Acr (Loca Act XIII oF 1940), SECTION 9(3)—Rate of interest— 
Mode of calculation.} Sub-section (3), ot section 9 of the Debt Redemption 
Act provides that at the time of the accounting the debtor shall not get as 
interest more than the amount of the principal outstanding on that date. 


The plea, that the mortgagee might have realised more is available to 
the mortgagor if the amount is to be realised from a third party. The 
principle behind the rule is that the mortgagor should not be made to 
suffer loss which had been incurred due to the negligence of the mortgagee 
in not realising amounts which he could have realised. The mortgagor 
can not take advantage of his own default and under the circumstances, 
sav that though he did not pay the money to the mortgagee he should ‘get 
credit tor it as the mortgagee, if he had enforced his rights and had exercised |, 
due diligence, might have realised the money from him. 


Hardeo Sahai v. Bankey Rai, I. L. R. [1946] All. we se 700 


Denr—Whether actionable claim eo af vs «867 
Decaration—Made by plaintiff under section 4 of Debt Redemption ‘Act—- 
Provisions of section 27 whether applicable ... cis oe vee 102 
Decrre—Compromise embodies in—Whether capabie of execution ... ve 848 
Decree—Execution .after dismissal of appeal—Procedure ... 475: 


Drcree— Execution application made three years after decree—Maintainability of 888 
Decrre—Execution—Objection to nullizy can not be taken for the first time in thi 


appeal against execution ... oe aoe oe oe oe 172 
DecreE—Execution—Provisions of section 15 of the Limitation Act, whether 

applicable...” os be ase an ae 709 
DecréE—Period of limitation to apply for final decree—Question of ... «+ 570 


Drep—Mention of age of adopted son—Admissibiiity 200 


DeEp—Relinqwishment—Gift—Difference—Civil Procedurc Code, section 66—~ 
Interpretation.| ‘Yhe proposition that a deed of relingquishment cannot 
operate to transfer title is a mere truism implicit in the connoiation of the 
term relinguishment which may be defined as the giving up of a right, title 
or interest which thereafter disappears and which is not tiansfcrred to 
some other person. The nature of a deed, however, depends upon its * 
terms and not upon the name that is applied to it by the person who 
executes it. As such where the executant did not pucport merely to with- 
draw from the scene and to leave the property to pass to those who should 
have inherited it if he himself had not been alive at the time and he fur- 
there said that he had a residuary share in the property according to 
Muhammadan law, that he did not want to take it and consequently he 
relinquished his right and legal share in favour of one individual only, 
held that there being no consideration mentioned in the Med, the decd 
was undoubtedly a deed of gift andnot a deed of relinquisinment although 
it was so described. 


The argument that the suit as 2 result of which the property was 
brought to sale was on the basis of mortgage and that the mortgagee was 
only ostensibly owner whereas the money advanced was of the pluntitl’s 
predecessor in interest is of no consequence. For the application of 
section 66 of the Civil Procedure Code it is sufficient that the property was 
purchased ultimatcly at the sale in execution of a decree and the name of 
the decree-holder was entered in the sale certificate. 


Mohammad Husain *Khan v. Mustafa Husain Khan, IL. R. [1946] ea 
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Derence or Inpia Act (XXXV oF 1989}, SECTION 2(5)—Defence of India Rules, 
rule 81—Order passed by Town Rationing Oficer—Whether High Court can 
interfere in revision—Criminal Procedure Code, section 439.] The order by a 
Town’ Rationing Officer, though he may be a Magistrate, passed under rule 81 
of the Defence of India Rules, is not revisable by the High Court. 


Emperor v. Hari Kishan Das, I. L. R. [1946] All. ace ae 718 


DEFENCE oF INDIA AcT (XXXV oF 1939), RULES 90(2)(a’, 3—The word ‘sell’ ex- 
plained.] It is quite useless to say that there can be no such thing as the sale 
of current coins. In the ordinary sense of the word to sell means to 
transfer a commodity in exchange for money. There is no prohibition 
against treating a particular coin or coins as a commodity. There is 
only one ‘possible meaning to give to the rule 90(2)(a) and that is the 
legislature intended to prohibit the transfer of current coin for other 
current coins of an aggrega:e value which is less than the value on the face 
of it of the coin transferred. This being so, the person who gives only 
thirteen annas instead of sixteen annas for a rupee could be convicted 
for the breach of the rule. 


Emperor v. Behari, I. L. R. [1946] Al. ats ae v 169 


Drrence or Inpia Rutes, RULES 3, 81(4), 121—U. P. Potatoes and Poultry (Move- 
ment Control Order, 1948), whether ultra vires—Constitution Act, 1935, section 
297---General Clauses Act (X of 1897), section 6—Offence committed against 
a repealed order—Whether triable after repeal.] The United Provinces 

. Petatyes and Poultry (Movement Control Order) was nov ultra vires the 
Provincial Government. 


Held further that. an offence committed against a repealed order 
could be proceeded with even after the order had’ ceased to be in force 
and a new order had taken the place of the repealed order. 


Emperor v. Allah Bakhsh, I. L. R. [1946] All. ... ai ve “122 


DEFENCE OF Upta RULES, RULES 8](2)(a). 90--Coins—whether included in articles 
or things.] In one sense a coin may be treated as an article or commodity 
but in view of the special provisions in rule 90 of the Defence of Indii 
Rules, coins are not intended to be included within the meaning of articles 
or things referred to in rule 81. This being so, an order of the District 
Magistrate passed under the provisions of rule 81(2)(ai of the Defence of India 
Rules that no private persor should keep in his possession small coins to a 
value of more than Rs.5 and no business man should keep in his possession such 
coins to the value of more than Rs.10 was beyond his powers and the accused 
could not be convicted for contravening such order. 


Emperor v. Raghubir Singh, 1. L. R. [£1946] All. ae we 253 


DEFENCE OF INDIAN RULES, SECTION 81(4), LICENCE GRANTED UNDER THE UNITED 
PROVINCES STANDARD CLOTH CONTROLS ORDER OF 1943—Breach of condition— 
Whether conviction of licensee’s representative legal.| No person other 
than the licensee can be prosecu‘ed for committing a breach of the terms of 
the licence. 


Emperor v. Shri Krishan, I. L. R. [1946] All. ... a ae 517 


DEFENCE OF INDIA RULES, RULES 81(4), 119—~Publication of control order in Gazette 
~-How far is it sufficient notice—Central Government’s Cotton Cloth and 
Yarn (ontrol Order, 1943, clause 14. The publication of the Co.ton Cloth 
and’ Yarn Control Order in the Government of India Gazette does constitute 
such a publication as is required by rule 119 of the Defence of India 
Rules so as to affect the persons concerned with notice of the order. 


Emperor v. Bala Prasad, I. L. R. [1946] All. ... 


DEFENCE OF INDIA RULES, RULES 81(4), 130—Prosecution under—Repor!—Omission 
to mention facts constituting breach—Effect of—Contravened rule whether to 
be specified—Lacuna an illegality—Criminal Procedure Codg, sections 225, 537.] 
A law which aims at the cur:ailment of human liberty must be strictly 
construed and if any link or links in the chain of the prosecution story 
are missing, the benefit of the absence of those links must go to the defence 
and not to the prosecution. Further suspicions through a ground of 
scrutiny can not be made the foundation of a decision. 


_ In a prosecution under rule 81(4) of the Defence of India Rules, the 
failure of the prosecution to specify the rule or the order for the contra- 


vention af which the accused is sought to be punished is an illegality and 
deans Soe Mt Pisce dt Soke pa Rs aie — aaa PUL i 
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not authorised by law and the rules applicable to procedure, more _parti- 
cularly when the law in question is to be strictly construed and the lacuna 


can not be cured by invoking the aid of sections 225 and 537 of the Code 
of Criminal Procedure. 


The failure to mention facts constituting the contravention of the 
rule means the absence in the report as required by rule 130(1) of the 
Defence of India Rules of something vital. This is a serious omission 
and goes to the very root of the case. An error in the report means that 
there is no report on which the machinery of law can be set in motion 
and the case can proceed. In such circumstances the- very foundations 
of the prosecution are defective and the entire superstructure must fail. 


Emperor v. N. G. Chatiterji, I. L. R. [1946] All. ead . 553 


District Boarn’s Act (X oF 1922), sEcTions 71; 86, 172, 192-—Forfeiture of 
provident fund by District Board—Suit for injunction without giving notice— 
Maintainability of—Court’s power to grant relief... 21 


DISSOLUTION OF MUSLIM MARRIAGES AcT (VIII oF 1939), SECTION 2(2)}—Dissolution 
of marriage—Husband’s duty to maintain auger It can ‘not be said that 
there is an absolute duty on a husband to maintain his wife and that the 
wife is entitled to a decree for dissolution of marriage even if she avoids 
the husband and refuses the shelter of his house which he offers to her. The 
wife is not entitled to a decree for dissolution unless there is fallure on the 
husband’s part and the Dissolution of Muslim Marriages Act does not mean 
that the husband is bound to follow his wife wherever she may go and force 
food or money or clothes upon,her. As such where the husband had obtained 
a decree for restitution and his house was open to his wife, if, she refused to 
avail herself of the shelter which was off to her she cannot complain and 
is not entitled to a decree for a dissolution of marriage. 


Shamim Fatma v. Ahmad Ullah Khan, I. L. R. [1946] All. a 706 


EjEcTMENT—Illega! dispossession of tenant by a co-sharer of mahal or patti—Suit 
for ejectment lies under which section ne ne on we 404 

EncumBERED Estates AcT (Locat ACT XXV oF 1934), SECTIONS 4, 11, 20, CLAIM OF 
CREDITOR ADMITTED UNDER THE PROVISO TO SECTION 1] AND DETERMINED—Land- 
lord applicant applying within one month for quashing of proceedings under 
the Act—Special Judge has no option but to grant the application.) If the 
Special Judge decides a claim under section 11 of the Encumbered Estates 
Act and the landlord applicant files an application under section 20 of that 
Act for quashing the proceedings under the Act wifhin one month from the 
date on which the Special Judge has decided the claim, the Special Judge 
has no option but to grant the application. 


The application for quashing the proceedings can be entertained even 
if the claim under section 11(2) which had been decided was preferred 
after the expiry of the period of three months and the court had admitted 
it on the ground that the claimant was entitled to an extension of time 
under the proviso to that sub-section, and in view of the mandatory pro- 
visions laid down in section 20, the Speciala Judge is bound to grant the 
application, 

Ganga Sahai v. Nafis Bano, I. L. R. [1946] All. ° Aes =e 
ENCUMBERED Estates Act (Loca, Act XVIII or 1937, sections 4, 14(7), 18, 85— 
Application made under section 4—Simple money decree passed by Special 
Judge—Whether mortgagee's previously existing rights extinguished.) The 
defendant executed a deed of usufructuary mortgage in favour of the 
plaintiff and then took a theka from him. ‘Thereafter he made an applica- 
tion under section 4 of the Encumbered Estates Act and a money decree 
was passed in favour of the plaintiff on the 28th August, 1939, on the 
basis of the mortgage. The defendant did not get formal possession 
till 18th December, 1940, but he was in actual possession of the property 
as the result of the theka in his favour. ‘The plaintiff then instituted the 
sait which gave rise to the appeal to recover rent from the defendant for 
the period from 28th August, 1939 to 18th December, 1940. Held that 
the mortgagee’s rights as mortgagee ceased when the simple money decree 
was passed in his favour and therefore he had no tight to recover rent from 
the defendant. 


Held further, that the provisions of section 35 of the Encumbered 
Estates Act are for the purpose of compelling a mortgagee who is in 
possession of the property under the mortgage to deliver up possession to 
the mortgagor after a simple money decree is passed in his favour, bat 
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possession after the date of the decree. Hf he. chooses. to ciing to posses- 
sion and loses both interest and usufruct, that is entirely his own fault 
and there is no reason why any court should have any sympathy with him. 


Dharam Singh v. Chhajju Singh, I, L. R. [1946] All... a 70 


ENcUMBERED Estates Act (LocaL Act XXV oF 1934), sEcTIONS 4, 14, 18, 35~ 
Usufructuary ‘morigage—Mortgagor's application under section 4—Simple 
money decree under section 14—Mortgagor getting possession of property 
under section 35—Suit for mesne profits by mortgagor wheter entrainable. | 
On the Ilth of September, 1929, the plaintiff-appellant executed a 
Uae mortgage in favour of the defendant-respondent. On an appli- 
cation made by the plaintiff under section 4 of the U. P. Encumbered 
Estates Act, a simple money decree under section 14 of that Act was passed 
on the 15th of November, 1937, in favour of the defendant. The plaintiff 
made an application to the Collector under section 35 of that Act praying 
for delivery of possessién over the mortgaged property and possession 
was delivered to the plaintiff on the i4th oF June, 1939. Held. that the 
possession of the mortgagee being without any right, a suit for recovery of 
mesne profits for the petiod beginning from the 15th of November, 1937, 
the date on which the decree under section 14 was passed and ending with 
the 14th of June, 1939, the date on which delivery of possession took place 
an the civil court was not barred by any of the provisions of the Encumbered 
Estates Act. 


Raghubar Dayal v. Raj Bahadur, 1. L. R. [1946] All. .... we 788 


ENCUMBERED Estares Act (Locaz Act KXV oF 1934), SECTION 7(3)—Surrender by 
Hindu lady—Whether amounts to a ‘‘transfer’—Whether barred by the 
. provisions of the section.) One Mst. R, a Hindu lady, inherited the estate 
as a daughter. She applied under section 4 of the U. P. Encumbered Estates 
Act. Decrees in those proceedings had already been passed and sent to the 
Collector for execution when she executed 2 document, described as a dastbar- 
dari, in favour of her sons. This document was registered and thereafter the 
sons applied to be substituted for their mother in those proceedings. The 
5) ial gcse holding that the object of the transaction was to prejudice 
je creditors by protecting the property from sale as the estate would 
come under the head of protected property under the provisions of the 
Debt Redemption Act, rejected the seplication: The sons brought the 
appeal against the order of the Special of Gee: Held, that a surrender 
by a Hindu lady in favour of her sons the entire estate in which she 
held the same limited interest as a Hindu widow, so as to accelerate their 
succession, amounts to a transfer of the nature of a gift, within the mean- 
ing of section 7(3) of the U. P. Encumbered Estates Act, and was barred 
by the provisions of that section which imposes an absolute bar on transfer 
during the pendency of the proceedings. 


Joti Prasad v. Basdeo Sahai Bhargava, I. L. R. [1946] All. ve 841 


Encumperep Estares Act (Locat Act XXV oF 1934), sections 9, 11—Claim under 
section 11 contested by two creditors only—A ppellant’s failure to implead other 
creditors in appeal—All creditors whether “necessary parties’’—Whether 
appeal incompetent-—Principle of representation—-Whether applicable to 
proceedings under the Encumbered Estates Act—Civil Procedure Code, order 
I, rule 10—“Necessary party”—Test of—-Limitation Act (IX of 1908), section 
5—Impleading of a party at the hearing of the appeal—Whether permissible.} 
A claim under section 11 of the Encumbered Estates Act was filed in the 
court of the Special Judge who issued notices of the said claim to the land- 
lords and to all the creditors. The landlords and only two of the creditors, 
however, appeared to oppose the claim, and the decree framed mentioned 
the names only of the two creditors in addition to those of the landlords and 
the claimants. In the memorandum of appeal filed in the Hight Court, the 
appellant impleaded only those whose names were given in the decree but 
omitted to implead the remaining creditors. On a preliminary objection 
being taken that the appeal was incompetent inasmuch as the creditors whom 
the appellant omitted to implead were necessary parties, held that in the 
absence of the creditors who have not been impleaded, no effective decree 
could be passed in the appeal. 

Feld also that the creditors become parties to the proceeding under 
the Encumbered Estates Act after the notices are served upon them, and 
im anv event, after they have filed the written statement of their claims 
and they continue to be pariies to the proceedings until their debts are 
Fiquidated or proceediugs are terminated in accordance with the provisions 
of the Act. 
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not depend upon the inaction or conduct of such person, that-is, whether he 
has contested the claim but depends. necessarily upon the nature of the 
proceedings and the interest of the person in question in the subject matter 
thereof. Furthermore, there are two tests by which it may be determined 
as to who is the necessary party. Firstly there must be a right to seme 
relief against such party in respect of the ma‘ter involved in the proceedings 
in question and secondly, it should not be possible to pass an effective 
decree in the absence of such a party. 


Held also that in the proceedings under the Encumbered Estates Act, 
the creditors are parzies not as beneficiaries represented. by some trustee but 
in their individual capacity. ” , 

Held further that apart from the question whether section 5 of the 
Indian Limitation Act applies the creditors who are sought to be impleaded 
now (by means of an apylication under section 5 of the Limitation Act) have 
acquired a valuable right which accrued to by lapse of time and there is no 
justification for depriving them of that right. : 

Benares Bank, Lid. v. Bhagwan Das, I. L. R. [1946] All. 


ENcumBFRED Estates Act (LocaL AcT XXV oF 1934), sEGrions 9(3), 45—Speciat 
Judge receiving written statement by creditor at a late stag:—Order not 
appealable.} An appeal against an order under the Encumbered Estates Act 
lies only if the order is one “‘finally disposing of the case.” As such where a 
Special Judge receives a written statement of claim filed by a creditor 
under section 9(8) of the Encumbered Estates Act and admits it, his order 
is not appealable. : 


Naubahar Singh v. Aditvir Singh, I. L. R. [1946] All. ... sh 


Encumperen Estates Act (Loca. ACT XXV oF 1984), sEcTION I1]—Notice under 
—No claim made before the Special Judge—Suit to establish title in civil 
court, whether maintainable.] It is clearly the intention of the legislature 
to secure finality on all ques:ions of title which might be raised in pri i 
under the Encumbered Estates Act and a persan . who: has to pat 
forward a claiin to property specified in the ndtice jreferred to in section 1] of 
the U. P. Encumbered Estates Act. can. not maintain a suit to establish his 
title to it in the-otdinary civil courts. £ 


“Ram Ran Bijai Prasad Singh v. Sarju Singh, I. L. R. [1946] All. ... 


Encumberep Estates Act (LocaL Act XXV oF 1934), SECTION 24—Sale of debtor's 
property—Collector’s power to effect sale by private negotiation.| The discre- 
tion of the Collector in regard to the procedure which he should follow in 
selling the property of the debtor is not fettered in any way by section 24 of the 
Encumbered Estates Act and'he is empowered to sell the property by private 
negotiation. 


Gulzari Lal v. Manager Court of Wards, I. L. R. [1946] All. 


EncumbereD Estates Act (LocaL Acr XXV oF 1934), SECTION 24(4)—Receiver 
—<Appoiniment of-—-Money in the hands of receiver—-Power of Collector to 
recewwe—Question of.} A suit, on a mortgage, was brought in the year 1920 
by the Benares Bank Ltd. against M. the mortgagor and with him was 
cited as defendant, the Allahabad ,Bank, as a prior mortgagee and one K, 
as subsequent mortgagee. On the 6th of January, 1932, a receiver was 
appointed by the learned Civil Judge. The preliminary decree was passed on 
the 25th of May, 1938. In 1936 M made an application under section 4 
of the U. P. Encumbered Estates Act which was, in due course, trans 
mitted to the Special Judge of Benares. On the 2lst of March 1949, the 
Special Judge passed a decree under section 14 in favour of inter alia the 
Allahabad Bank and K and sent the same to the Collector under section 
19 of the Act. The Civil Judge felt that it was no: necessary for the receiver 
to function any more and passed an order on the 28th of March, 1940, 
which was, in effect, an order removing him from the office. This order was 
chalienged in appeal to the High Court and a learned Judge, on ‘the 
application of the Allahabad Bank, directed the receiver to continue iill 
the final disposal of the application. Finally the High Court left the 
question entirely to the discretion of che Collector. On the 17th of March 
1941 the Coilector dismissed the application for the appointment of a 
receiver on the ground that it was premature and directed the receiver 
appointed ‘by the civil court to continue. Ultimately he appointed a receiver 
on the 8th of June, 1944. M had, however, in 1919, purchased some shares. 
of the Benares Bank, the liquidators of which, on i:s being wound up, made 
a call upon the aforesaid M for the balance of the share money he owed to 
the Bank. The receiver had in his hands a sum of Rs.25,000 and there was 
a regular scrumble for the amount by the Official Liquidators of the Benages 
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Bank, the Allahabad Bank and M. The Collector presumably under setion 
24 of the Encumbered Estates Act directed the receiver to deposit: with him 
the sum -for the purpose of distribution among the creditors, in whosc 
favour the decree under section 14 had been passed. Heid that while the 
Collector ‘had a right to call upon. the receiver to Place in his hands the 
amount .of profits which accrued due between the 6th of January 1932 
and the 2tst of March 1940, he had no right with respect to the amoun. 
Tealised between the 2lst of March 1940, the date of the transmission .of 
decree to him, and the 8th of June 1944, the date when he himself appointed 
a receiver, and the amount of profit during this period ought to be available 
to the liquidators of the Benares Bank, as holders of the decree of the 
High Court under stction 183 of the Indian Companies Act. 


Held also that although the shares in respect of which the decree had 
been passed but purchased in 1919, the decree could not be deemed to have 
been passed in respect of a debt incurred before the passing of.an order undcr 
section 6 of the Encumbered Estates Act within the meaning of section 7(1\(b) 
of the Act as the unpaid balance of share money was payable only on a cai 
and the call was made in ‘194! or 1942 i.e. Jong after passing of the order 
under section 6 of the Encumbered Estates Act and not before that. 


Held further chat it will not be correct to divorce the property from its 
usufruct, and there is no warrant, in law, to stamp the two with different 
legal incidents. The usufruct must, save in certain classes of cases, partake 
of the character of the corpus. 


Benares Bank, Ltd., v. Maharaj Kishore Khanna, I. L. R. {1946} All. 


Excumsersh Esrares i\cr (Loca Act XXV oF 1954), sEcTIONS 45, 46, oar yA 
cation for review rejected by Special Judge—Order whether appealabie-— 
Whether revision lies against such order.} Held’ by the. Full Bench thatthe 
order of the Special Fudge rejecting the application for review in. the 
proceedings under the Encumbered Estates Act is not open to appeal but is 
revisable by the High Court. 


Per Braunp, J.:—It is not lightly to be accepted that the Jegistature tas 
provided a section or that the Provincial Government has provided a rule, 
which permits advantage to be taken of part only of order XLVII and allows 
the rest to be discarded. The right of review is itself one entire creation of 
the legislature. It. has been created by one entire order under the Civil 
Procedure Code, and that order—order XLVIT-<is headed with a single word 
“review’’. A review as known to the law, cansists of. the procedure— 
and the whole Procedure provided by order XLVI. A procedure of review, 

+ which does not confirm all its incidents to order XLVI » is not a “review” 
in the scnse known to the law. Putting it in other words, a ‘‘review” 
which carries with it an unrestricted tight of appeal, or a right of appeal 
other than that provided by order XLVI, is not a ‘‘review’’. Where, thers. 
fore rule 6 made by the Provincial Government under section 54(1) of che 
Encumbered Estates Act, provides that the first schedule to the Civil 
Procedure Code is to apply to proceedings under the United Provinces 
Encumbered Estates Act, it contemplates either a review of the kind provided 
by order XLVH or no review at all, since that is the only kind of review 
which is known to the law. 

Per Sina, jJ.:—An application for review may lie under the Code of 
Civil Procedure; but if the legislature makes a special provision for a right 
of appeal, tha: right cannot be controlled by the Civil Procedure Code. if 
it does make an attempt to do that, it must fall on the plain language of 
rule 6, read with section 45 of the Encumbered Estates Act. 

Ramesh Chand v. Shyam Lal, I. L: R. 11946] All. dd 
Execuriox—Set off--Rateable distribution—Power of supetior court to call for 
assets or on one oe 
EXecuTIon oF DECRFE—Objection to nullity can not be taken for the first time 
in appeal... an abe wet one 
EXECUTION PROCEEPINGS—Whether compromise decree can be executed 
ExEcuror—Test of appointment tee ois ay Pe soe 
Ex partir PE ection to set aside—Application for filing security—When 
to be made—Limitation oe ace oe “ oe 
EVIDENCE Act (I OF 1872), SECTIONS 32(5), 68, 72+ Will—Admissibility—The words 
“relates to the existence of any relationship by blood, .marriag or adoption’ 
explained.) Held that under section 32, sub-clause (5) of the Indian Evidence 
Act a statement relating to the existence of any “relationship by blood, 
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marriage or adoption” is admissible to prove the facts mentioned in the 
statement. And as the question as to the existence ot .any relationship 
also includes the question as to the commencement of that relationship, 
declarations of deceased competent.declarants. are admissible to prove a 
person's date of birth, and, Consequently his age, minority or majority or 
‘the order in which the members of the family are born. Such declarations 
are also admissible to prove parentage. names of relations or the. date of 
death of a member of the family as death implies termination of a relation- 
ship just as birth implies its commencement. 


Held further that non-compliance with the provisions of section 68 of 
the Evidence Act does not prevent a document from being. used in evidence 
under section 72 of that Act for any other or collateral purpose. 


Mahadeo Prasad v. Ghulam Mohammad, I. [,. R. [1946] All. ane CD 


EvENCE ACT, SECTIONS 91, 92—Agreement in printed form—Variation of terms— 
Relevant correspondence and oral evidence whether admissible in eviedence.] 
An agreement in a printed form was signed by the plaintiff firm and 
the defendant Electric Supply Company respectively. Clause 14 of the 
agreement provided that “‘if the quantity so registered shall be in.excess of 1 
per cent. of the total monthly quantity as registered by the main meter, 
such excess shall be charged for at the rates for ‘lighting and fans’ set out 
in the Company's scaJe of charges for the time being in force’. The corres- 
pondence showed that the ‘printed agreement form was sent by the company 
to the firm with a letter dated the 26th February. The firm replied in a 
fetter dated the 2nd March, asking the company to note that clauses 4 and 
14 would not be applic in their case and they took exception to’ the 
later part of clause 14 “which provided that the excess over 1 per cent. of the 
total monthly quantity should be rged for at the ordinary rates for 
lighting and fans, and they added “‘this will be charged for in accordance 
with our special arrangement with you’’. They conc uded by asking that 
arrangements for the new connection’ might be put in hand immedlia tely 
“and on this particular assurance from you we have signed the ent”. 
“The deed showed that it was signed on behalf of the firm on the 2nd March. 
In reply the company sent a letter on the Std of March in which thcy 
confirmed that clause 4 would not be applicable. About. clause 14 they 
expressed themselves thus: “with regard to clause 14 we confirm your conver- 
sation with the undersigned on this subject, but the clause must remain 
In the agreement in case of abuse.” The letter was written by the Resident 
Engineer who signed the agreement for the company on the 9th March. 
A dispute having risen between the parties over the payment exceeding the 
limit of 1 per cefit. the question arose with regard to the admissibility of 
letters passed between the pares on the 2nd and $rd March and the oral 
evidence which elucidated them. Held that the agreement disclosed in the 
Jetters and deed constituted a single contract arrived at approximately the 
same time and the company could not without the firm's concurrence bind 
the firm to conditions not accepted by them. : 


Agra Electric Supply Co. Ltd., v. Bansidhar Premsukhdas, I. L. R. 
[1946] All. os 70 ie ee we BBY 


SEvmence Act (I oF 1872), SECrion 92—Simple mort, age—Suit by mortgagor for 
accounts under section 33 of the Agriculturists’ Relief Act Mortgage a tenant 
—Oral agreement to set off the interest on mortgage against the rent due— 
Whether agreement could be proved.] There was a simple mortgage and the 
mortgagee was also a tenant holding certain plots of land from the mortgagor. 
The suit was one by the mortgagor under section 38 of the Agriculturists’, 
Relief Act for an account of the amount due. The plaintiff alleged that the 
interest on the mortgage had been set off inst the rent due from the 
mortgagée under an oral agreement to that effect. Held that there was no 
reason why such an agreement should not be proved. 


Bal Govind v. Ram Singh, I. L. R. [1946] All. a a, 387 


Evience Act (I oF 1872), Section 115—Parties taking up a particular position— 
Whether entitled to resile from that position.] Where the counsel for the 
parties made a statement before the Special Judge to the effect that the question 
‘of the payment of costs might be postponed until the disposal of the appeal 
filed against the order, held that the legal effect of the statement was that, part 
of the order, by which Special Judge fixed time for payment of costs was, 
by agreement of parties, ceased to be operative and the Special Judge was 
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Held further that if the parties had taken up a particular position 
before the court at one stage of the litigation it is not open to them to 
approbate and reprobate and to resile from that position. 


Udraj Singh v. Ram Babal Singh, I. L. R. {1946} All. ... ee 
Evinence—Failure to produce—Whether rule 3 of order XVII of the Civil 
Procedure Code applicable aise ee sa fs a 
Evipence—Entries in birth register—Value—Piaint filed in previous case—Whether 
. admissible in subsequent suit os ae oe wae ae 


Evwence—Promissory note inadmissible—Whether independent cause of action 
can bé pleaded nae os 


FAMILY SETTLEMENT—Surrender—Right of reversioners to divide family property 
FAMILY ARRANGEMENT—Third party beneficiary’s right to sue ao 


FAMILY SETTLEMENT—Widow’s power to enter into—Reversioner’s right to challenge: 
~-Succession Adt (XXXIX of 1925)—Universal legatee—Whether stands on the 
same footing as universal donee--Transfer of Property Act (IV of 1882), 
section 128.] Held that when the question of family settlement arises 
between the parties to the settlement or their legal representatives, all that the 
-courts of equity concern themiselves with is to see that one party did not try 
to take an unfair advantage by suppression of facts within its knowledge or 
by other means and if the settlement has been fairly arrlved at in the interest 
of the peace or good will of the family or its name and reputation, courts 
of equity would not scan with any strictness the quantum of considera- 
tion given by one party to another and would not lay any stress on the 
form of the settlement. But where a Hindu widow is a party to such 
a settlement andthe settlement is being challenged by a reversioner, then 

"slightly different. considerations may arise as the reversioner does not 
claim through the widow. In such cases if the property—-the subject. 
matter of the settlement—formed part of her husband’s estate, the settic- 
ment would be nothing more than a compromise and would be binding in 
cases where an alienation by a Hindu widow would be binding, though 
in considering the binding nature of the compromise the court would take 
into consideration the fact that the widow as manager represented the 
estate and the compromise was entered into by her as a manager to 
prevent loss to the estate or even to preserve the good will and reputation 


of the family. In cases of’ competing titles, where it is denied that the 
property formed art of the estate, it would be absurd to lay down that 
the widew should. be compelled to fight the matter out in court, what: 
ever her views might be and -whatever advice she might have received and 
that she could have. no right, to settle the matter gut.of court, so that a 
compromise with her would not be of any use to the tlaimant. If from. 
the facts it appeared that there was no bona fide claim. and an advanta 
was taken of the fact that she was a widow, the reversjoner and probably 
the widow herself would not be bound. Or if it appeared that the widow 
had not acted bona fide or with due care it might be possible for the 
reversioner to challenge the settlement. In the absence of any. satisfactory 
evidence to that effect the transaction would be binding on the reversioners. 

Held, also that the position of the universal legatee and the universal 
donee was practically the same. 


Obiter: In a joint Hindu family where it is claimed that a certain 
property is the self-acquired property of a coparcener, a presumption of 
fact arises that the property has been acquired out of the joint family 
funds if it is proved that the coparcener had sufficient joint family funds 
fn his hands out of. which the property could be acquired.and it would 
then be for the person who sets up the claim that the property is the self- 
acquired property of the cojiarcener to prove that it was acquired out of 
nis separate funds. In the case of a separated Hindu the entire property 
in his hands is his own and self-acquired property may mean property 
purchased by him in contradistinction to the property inherited by him 

‘om his ancestors. 
Joti Prasad v. Bahal Singh, I. L. R. £1946} All. 
Firm—Dissolution of—Claim for money against partner—Suit whether entertainable 
Firm—Dissolution ---Partner’s right to bring suit ... ee a ais 
General Ciauses AcT (KX OF 1897), SECTION 6—Offence committed against a 
repealed order—Whether triable after repeal le POS re 
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Grove—Not planted by tenant—Land not obtained for that purpose-—-tenant, 
whethet groveholder ... | ane on soyeee 1 tee eee 
GUARDIAN AND Warps Acr (XVIII oF. 1890), sections 40, 41, 48—Court declaring 
the minor to have attained majority—Order whether final -_ aA 


Guarvian—Certificate of guardianship--Whether admissible in evidence ._— ... 


Hiwpu Law—Agreement to sale by father—Son's suit for declaration. that the 
decree was null and void—Adequacy of price, how far material ... ie 
Hinpu_ Law—Inheritance—Hindu Law of. Inheritance (Amendment) Act (db of 
1929)—Hindu male dying intestate before, and his widow dying after, the let 
came into force—Succession opening on widow’s death—Act applicabw.} 
The Hindu Law of Inheritance (Amendment) Act, 1929, applies. not 
only to the case of a Hindu male dying intestate on or afte: the 2Ist 
February, 1929, when the Act came into force, but also to the case of such 
a male dying intestate before that date if he was succeeded by.a female 
heir who died after that date. The material point of time fo. the pm- 


poses of the Act is the date when the succession opens,’ namely, the dite 


of the death of the female heir. 
Duni Chand v. Anarkali, 1. L. R. {1946} All. ... 


Hinou Law—Maintenance—Compromise decree, charge on certain property—Can 
- decree-ho.der proceed against person without proceeding against property.) 
In a suit for maintenance the compromise decree fixed a certain sum 
as maintenance allowance. It cast an obligation on the judgment-debtor 
to pay a sum of Rs.10,000. It also created a charge upon certain pro- 
pau Providing further that in the even: of the property charged not 
eing available, the charge shall shift to some other property. The plain- 
tiff put the decree in execution and sought to proceed against the person 
of her husband held that as Rs.10,000 had already been paid and no 
attempt had been made to proceed against the property charged or against 


other property, the application was not a bona fide application and the. 


decree-holder should not be allowed to proceed against the person of her 


husband before she had made an attempt to execute her decree against « : 


the property charged. - “ee 
Shirvand Lal Kapoor v. Chandra Kanti Devi, 1. L. R, [1946] All. ... 


Hinou Law of Inheritance (Amendment) Act (If of 1929)—Hindu male dying 
intestate before, and his widow dying after the Act came into force—Succession 
opening on widow's death—Act applicable ... we to - 

Hinpu Law—Partition award—Charge for maintenance—Sale of property charged 
Notice of charge and of circumstances of family--Charge a subsisting burden 
—Family debts and maintenance—Precedence—Rule of Hindu law—Family 
arrangement contract—Third ly beneficiary's right to sue—Transfer of 
Property Act (IV of 1882), section 39 (as before thy Amending Act of 1929\.] 
Where it was established that the predecessor In title of the appellant, 
when he took a mortgage in 1921 of certain property belonging tu the 
respondent’s husband, which he purchased later in e same year, had 
notice that the property was subject, under a registered partition award, 
to a charge for maintenance in favour of the respondent, and was alo 
aware that the property mortgaged and sold to him, the proceed: of which 
were used to pay debts of the respondent’s husband, was ali that was 
available for the payment of maintenance, held, on a claim brought in 
1933 by the respondent, after the death of her husband, against the appellant 
for arrears of maintenance, that the property in the hands of the appellant 
was subject to the charge for maintenance. Dictum of West, J. in Larshman 
Ramchandra Joshi y. Satyabhamabai, I. L. R. 2 Bom. 494, approved, where it 
was said that “the knowledge of collateral rights [created by agreement, in 
equity] frequently qualifies those acquired by a purchase . . . [‘The widow’s 
right to maintenance] is a right maintainable against the holders of the 
ancestral. estate in virtue of their holding, no less through the operation of the 
law than if it had been created by agreement; and so, when the sale prevents 
its being otherwise satisfied, it accompanies the property, 48 a burden annexed 
to it, into the hands of a vendee with notice that it subsists.’* 


The true rule of Hindu law is chat where neither the obligation to 
pay the debts binding on the family nor the obligation to provide maintenance 
to the widows has taken the form of a charge on the family property the 
former obligation will have precedence, but if either of those two. obligations 
assumes the shape of a charge it would take precedence over the other. 
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Ammai, 1. L. R. 43 Mad. 800, a Kuloda Prosad Chatterjee y. Jageshar Koer, 
1 L.R. 27 Cal. 194, referred to. 


Even assuming“ that ‘the~ unamended section 39 of the franster of 
Property. Act, 1882, which was in operation in 1921—the date of the parti- 
tion award-—and under which the transferee must be proved to have had 
notice of the intention to defeat the right to receive mattenance, was 
applicable to this case, the facts that the appellant’s predecessor in title 
Was aware that the property was all that was available for the payment of 
maintenance, and of the circumstances of the family, would make the transfer 
subject to-the right of maintenance. 


Bhagat Ram v. Mst. Sahib Devi, 1. L. R. 3 Lah. 48, ard Syed Abu 
Mahomed v. Saraswati, 43 C. L. J. 604, applied. 


Where a contract is intended to secure a benefit to a third party as a 
beneficiary under a family arrangement, he may sue in his own rivht to 
enforce it: Khwaja Muhammad Khan v. Husaini Begam, I. L. R. $2 All, 410. 


Dan Kuer v. Sarla Devi, I. L. R. [1946] All. ... er se 756 


-Hiwou Law—Partition—Intention to separate—Disruption of status-—Join: 
residence and joint business—Effect of-—Presumplion of jointness—Value— 
Nucleus of ancestral property—Requisites—Definition of shares in revcnue 
papers—Result—Expert’s evidence—Necessity of—Handwriting of certain 

‘son—Test of genuineness.) Held that once a conclusion is arrived at in 
favour of separation, either on the basis of the various transactions or on the 
basis of the conduct and dealings of the parties, the joint residence, joint 
realization or joint ‘business will not mean joint tenancy but it will only mean 
tenancy in common. ; 


In order to bring. a disruption in status the mere expression. of intention 
is sufficient and: it is not x that there should ne any partition 
by tmetes ‘and bounds. As such where: the value of the pioperty gifted 
was Rs.41,000 and the value of the property left. in the hands. of 
the family was about Rs.11,000, the declaration by a brother in the deed 
that he was its sole owner and exclusive proprietor, the discrimination 
made in favour of his branch, i.e., his son and grandson as against: other 
brothers in the matter of annuities and also in providir: he line of 
success‘on, indicates conclusively that a disruption has already taken place 
fn the family and the gift deed was most incontrovertable evidence of a 
division of title as distinguished from the subject to which the title applied. 


There can be no doubt that, if once the family is proved to be joint, 
that presumption of jointness continues, unless it is Tebutted, but it can- 
not also be doubted that where the family is admitted} Separate at the 
date of the suit, there is no presufmption under the Hindu Law in favour 
of the property being joint. It may be that the Presumption of jointness 
is available to the plaintiff in a certain case even after his admission of 
separation in mess and cultivation. But he is certaialy not entitled to 
that presumption in full force. 


In the case of nucleus, assuming the common ancestor could be cte- 
dited with some property, the question to be decided was whether that 
property was enough to meet the wing needs of the family and leave 
such surplus in his hands or, after him, in the hands of his sons that with 
its aid, subsequent acquisition could be made. In other words what 
was to be. decided was that nucleus was an effective nucleus, such that 
round it and it alone could grow all the acquisitions. And it will be ; 
pressing the doctrine of nucléus too far to hold that, in extending its 
application, no allowance should be made in favour of the personal element. 

The normal condition is that the senior most member of _the family 
is the manager unless exceptional reasons are made out. This being so 
it is for the plaintiff, in a suit for partition, to establish why there was, 
if any, in his family, a departure from the normal practice. 

e definitign of shares in revenue papers does play some part in 
the ue burden of proof. It does make a breach in thé presumption 
of jointness and, once that breach is made, jt is for the party who takes 
his stand on that presumption to repair that breach and: offer some 
explanation for it. on ea 

is nut desirablé that a judge should take upon himself the task o 
gee signatures in order i find out whether there has been a forgery 
in a case. It is true that the opinions of experts on handwriting meet 
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this use in their employment, that the appearances on which they,rely are 
disclosed, and can thus be supported or criticised, whereas an opinion 
formed by a ju in the privacy of his own room is subject to no such 
check. Further, the law requires a consideration of the general character of 
writing and not merely of the resemblance in the formation of letters in 
some other specimen or specimens. 


Darshana Singh v. Prabhu Singh, I. L. R. {1946] All. ... a 180 


Hinhu Law—Surrender—Family settlement—Right of reversioners to divide family 
property.) Held that where the daughters of a Hindu male owner had made 
complete surrender of their rights and succession opened out to ihe rever- 
sionary bedy as then existing, It was open to the reversionary body to divide 
the property by mutual agreement, and the family settlement so arrived at 
was a valid one. 


Held further that it is not necessary for a deed of surrender that the 
limited owner should purport to transfer the property to the next rever- 
sioner. All that is necessary for her to do is to give up her rights in 
the property and then as a matter of law che property would vest in the 
nearest reversioners and in case a widow surrenders her rights by pur- 
porting to transfer it to a reversioner the surrender would only be valid if 
the property was given to the whole body of reversioners. 


Prem Narain v. Hansraj Singh, I. L. R. [1946] All. ... ve 837 
Hinvu Law—-Widow’s power to enter into family settlement—Question of we ‘ 


Hinpy Women’s RIGHTS To Property Act (XVII OF 1937), SECTION 3(2), (3}— 
Partition—Death of mother-in-law before passing of final decree—Whether 
widow’s share affected thereby.) A‘ Hindu widow sued for partition of her 
share in the family property under the Hindu Women’s Rights to Property 
Act and a preliminary decree for partition awarding one-fifth share was passed 
in ber favour. Before the passing of the final dectee however, the widow's 
mother-in-law who had also been awarded a 1/5th share died. Thereupon 
the widow claimed that her share be declared to be jth instead of 1/5th. 
Held that the widow was entitled to jth share in the ly property. . 

Held further that even though a mother is entitled to a thare om parti- 
tion it is well settled that no right to. a share. is conferred: upon her 
by a mere severance of the joint status ‘of the family, and-that she be- 
comes entitled to a share only when: the members of the joint family divide 
the family estate between themselves by metes and bounds. 
Sti Gopal v. Janak Dulari, I. L. R. [1946} All. one vo 618 

HOARDING AND PROFITEERING PREVENTION ORDINANCE (XXXV oF 1945), SECTIONS 
6, 11, 13—-Price list not exhibited on the shop—Shop-keeper not: dealing with 
articles referred to in the notification of the Central Gouernment—Conviction 
under section 6 read with section 13 not justified.] .The case against the 
accused was that on a certain date when a supply inspector visited his shop 
it was found that no price list had been put up at a prominent place in the 
shop as required by an order passed by ithe Controller General of Civil 

_ Supplies, which was duly notified in the Gazette. It was admitted that the 
shop-keeper dealt in boot polishes amongst other things but did not hold for 
sale any boot polishes of the brands referred to in the Central Government's 
notification the price of which had been fixed. Held that the accused was 
wrongly convicted under section 6 read with section 13 of the Hoarding and 
Profiteering Prevention Ordinance and his conviction and sentence was set 
aside. y 


Emperor v. Gattoo Mal, I. L. R. [41946] All. ... 514 


Income-tax Acr (XI oF 1922), sections 4(1), 4(1)(@),, 4(2), 4(8) (VI), 6—Allowances 
received in British India by the wife of Ruler of Indian State—Money received 
by the sister of an Indian Ruler—Whether personal income—Whether of 
casual and non-recurring nature—If liable to assessment—Ruling Chief—Wife 
whether exempt from taxation under International law—“Income’’—Meaning 
of-—Reference to English Acts and authorities—How far permissible.) The 
assessee was the wife of the Ruler of Kalsia Estate and the sister of the 
Maharaja of Nabha. Estate. She for some years past was living in British 
India at Debra Dun with her sons and daughters who were being educated 
there. 1n the relevant accounting , she Teceived a sum of Rs.14,744 front 
Kalsia State and a sum of Rs.8,910 from Nabha Estate. Similar payments: 
had been made to the Rani of varying amounts in each of the years she had 
liyed at Dehra Dun, and they represented allocations for hex benefit made in. 
the relative ‘State budgets and they were: made consecutively. for a 

“period of almost twenty years. In the case of payments out of. Kalsia State 
i’s household and Tiving 
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of the income of the State which the Ruler spends on public purposes and that” 
‘part which he spends for his own private purposes. «In neither case was the 
Ruler himself resident in British India nor was there any evidence that 
either Ruler was assessed on any income in British India. In these circums- 
tatices the Rani was assessed under section 4(1) (a) of the Indian Income-tax 
Act on ‘the two sums given above. Held that Payments which emanated 
from Kalsia State were, by virtue of their character, ‘“‘xemittances’’ within 
the meaning of section 4, Sub-section (2) of the Income-tax Act and as such 
should be deemed to be the income of the Rani accruing.in British India and 
no question arises whether they are of a casual and non-recurring nature, and 
that the moneys received by the assessee from the Nabha State being payments 
of a casual and non-recurring nature do not constitute her personal income 
assessable under the Income-tax Act. Furthermore, the wife of the Ruling: 
Chief of an Indian State is not exempt under the canons of international law 
from taxation under’ the Indian Income-tax Act in respect of what is or 
deemed to be her income accruing, arising or received in British India, 
The Indian Income-tax Act in implying the expression “income” not 
only lays open to the charge of tax anything that’ can properly be brought 
within tHe description of “income’’ but also treats the expression of ‘income’ 
as something which is larger and more general than “profits’’ and “‘gains’’. 


vunder the Act unless expressly exempted and the construction of the word 
“income” in the said Act cannot be Timitedt to something which Tnust neces- 
‘sarily have its origin either in a business activity, an investment or an enforcible 
obligation. No doubt in order to be “income” it must be something which 
comes in periodically as a return with some sort of regularity or expected 
regularity and from a definite source, the source being not necessarily 
sone which is expected to be continuously productive but # must be one whose 
* object is the production of. a definite return excluding anything in the 
nature of a mere windfall. A series of payments may be made periodically 
and with regularity or with expected regularity, notwithstandin that they 
do not have their origin in business activity, investment or enforcible obliga- 
tion. A regular Payment or a payment expected to be regular may in 
principle be as ntuch “‘income” when it is received from a giver who. makes it 
systematically and for’ a known and Tational reason (and @ fortior’ when is 
received in accordance with custom), as it is if it is made in pursuance of 
some binding obligation whether arising out of business dealings, out of an 
investment or out of some other enforcible obligation, It will not therefore 
be correct to say that nothing can. be the “income” of a recipient of money 
which can not be traced to one of the first four sourses set out in section 6 
~or fo some other source involving either the product of some out-lay by, or 
some binding and irrevocable obliga:ion to pay to the recipient. Thus in 
constiuing the word “income” in’ the Indian Income-tax Act, one has to 
ask oneself whether having regard to all the circumstances surrounding the 
varticuiar payments and receipts in question,. what is received is of the 
character of income according to the ordinary meaning of tha: word in the 
English language or whether it is merely a casual receipt or mere windfall. 
Sub-section (2) of section 4 of the Income-tax Act is designed for no other 
purpose than to maké it clear that, where the wife residing in British India 
is found to be receiving money from her husband residing outside British 
India and that money has not already been taxed in British India, the actual 
“remittances” themselves are to be “deemed” to be the wife's “income” 
irrespective of whether by any other test they would. fulfil that definition. The 
object of the sub-section ‘is. in view of the obvious difficulty in the way of the 
British Indian taxing authoritits investigating the real character of such 
payments to raise an absolute presumption against the wife that the 
“remittances’’ as such are themselves taxable under the head of what is 
‘deemed to be her income irrespective of its true character, Section 4(2) is in 
the nature of an exception to section 4(1) which is the general section and the 
“exceptions in section 4(3) can not be fted on section 4(2). In other 
words section 4{3) (vii) can not ‘be Tegar as having any reference to a 
temittance ‘by a husband to a wife which the Act itself has by section 4(2) 
expressly declared to be one which is deemed in any casé to be Income of the 
Jatter and as such the question about the remittances being of.a casual and 
won-recurring nature does not arise. ? 
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